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KXTRACT   FROM    BV-I.AWS. 

Section  9.  No  book  shall,  at  any  time,  bo  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, In  tlie  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  sucli  Court  of  Record,  and  t.ien  only  upon 
the  accountable  receipt  t  f  some  person  entitled  to  the 
use  of  the  Library.  Every  s'lch  book  so  taken  from 
the  Library,  shall  be  returned  on  the  name  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privileges  of  the 
I^lbrnry  until  the  return  of  the  book  or  full  compensa- 
tion Is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  Injured.  A  party  violatinrr  Jiis  i  rovislon, 
shall  be  liable  to  pay  a  sum  not  excee'Mng  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspende;!  from  all  use 
of  the  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  In  tiie  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
<  "iimnilt toe. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 


FOR    THE    NINTH    CIRCUIT. 

No.  2195. 


H.  J.  HEINZ  COMPANY, 

Apfclliini, 
VS. 

3IAX  M.  COHN, 

Appellee. 


BRIEF    AND    ARGUMENT    FOR    APPELLANT. 


May  it  please  the  Court: 

This  is  a  suit  in  equity  under  letters  patent  No.  835,850, 
issued  November  13,  1906,  to  Max  M.  Cohn,  for  improvements 
in  Envelopes,  and  letters  patent  No.  824,908,  issued  July  3, 
1906,  to  Max  M.  Cohn,  for  improvements  in  Envelopes. 

The  patent  No.  835,850,  issued  November  13,  1906,  was  ap- 
plied for  first,  and  so  throughout  the  record  it  has  been  desig- 
nated as  the  first  Cohn  patent,  while  the  patent  No.  824,908, 
applied  for  last,  lias  been  designated  as  the  second  Cohn 
patent.  For  convenience,  we  will  discuss  the  Cohn  patents 
under  these  names  or  designations.  For  a  like  reason  we  will 
refer  to  the  appellant  as  the  defendant  and  to  the  appellee 
as  the  complainant. 


General  Statement  of  the  Matter  in  Controversy. 

The  two  Colin  patents  sued  on  relate  to  what  are  known,  in 
popular  lanpriiage,  as  one-piece  transparent  window  envelopes 
— onveloiies  made  of  one  piece  of  paper  by  applying  a  grease 
or  oily  preparation  to  the  spot  where  the  address  of  the  en- 
closure is  to  appear  so  as  to  render  it  transparent,  and  allow 
the  address  to  appear  through  the  transparent  portion  or 
^iidow — to  distinguish  them  from  two-piece  transparent 
window  envelopes — envelopes  where  the  portion  over  the 
address  of  the  enclosure  is  cut  out  and  a  piece  of  oiled  or 
transparent  paper  pasted  in. 

The  imj)rovement  of  the  first  Cohn  patent  consists  in  print- 
ing a  border  around  the  window,  either  in  the  form  of  a  ring 
or  large  enough  to  cover  the  entire  face  of  the  envelope  out- 
side of  the  transparent  space,  so  as  to  cover  up  and  conceal 
any  running  of  the  oily  preparation  in  the  fibre  of  the  paper 
and  give  a  sharp  or  definite  outline  to  the  window.  The  im- 
provement of  the  second  Cohn  patent  consists  in  the  envelope 
of  his  first  patent  when  the  window  is  made  in  the  form  of 
an  article  of  manufacture  or  symbol  of  trade,  with  permanent 
advertising  matter  printed  on  the  face  of  the  envelope  in 
juxtaposition  to  the  window. 

Everything  was  old  in  the  envelopes  of  the  Cohn  patents, 
as  the  defendant  contends,  except  printing  a  ring  around  the 
grease  spot,  as  such  rings  had  been  printed  around  grease 
spots  on  paper  used  for  other  purposes.  The  whole  contro- 
versy, as  tho  defendant  contends,  so  far  as  the  envelope  of  the 
first  Colin  i)atent  is  concerned,  is  as  to  whether  it  involved 
invention  to  print  a  ring  around  a  grease  spot. 


Facts  Conceded  and  Disputed. 

Oil  holialf  of  tlic  (IcfciKl.int,  it  is  conceded: 

1.  That  the  defendant  is  an  incorporation,  as  alleged  in 
the  bill. 

2.  Tiiat  the  respective  letters  patent  were  granted  to  the 
said  Max  M.  Colin,  in  due  form,  as  alleged  in  the  bill. 

3.  That  the  title  to  the  patents  was  in  the  complainant  at 
the  time  the  bill  was  filed  and  at  the  date  of  which  the  decree 
was  entered. 

On  behalf  of  the  defendant  it  is  contended  that  the  follow- 
ing facts  and  conclusions  of  law  are  established  by  the  evi- 
dence : 

4.  That  the  alleged  invention  claimed  in  each  of  the  claims 
of  the  first  and  second  Cohn  patents  involved  no  invention,  in 
view  of  the  state  of  the  art,  and  nothing  beyond  the  exercise 
of  ordinary  mechanical  knowledge  and  skill. 

5.  That  one-piece  transparent  window  envelopes,  made 
from  opaque  paper  and  with  window  spaces  rendered  trans- 
parent by  the  application  of  an  oily  or  similar  suitable  prep- 
aration, are  shown  or  described  in  the  Brown  1862  patent, 
No.  36,399,  in  all  substantial  respects  like  the  envelope  of  the 
first  Cohn  patent,  except  that  the  Brown  envelope  had  no 
border  printed  around  the  transparent  window  or  space. 

6.  That  the  ''border"  mentioned  in  the  claim  of  the  first 
Cohn  patent,  and  in  the  claims  of  the  second  Cohn  patent  sued 
on,  may  be  either  a  narrow  ring  around  the  transparent  win- 


dow,  or  it  may  extend  solid  from  the  window  space  to  the 
cdj^es  of  tlie  face  of  the  envelope,  as  expressed  in  the  specifi- 
cation of  the  first  Cohn  patent,  in  describing  Fig.  2,  where  he 
says  that,  "The  entire  face  of  the  envelope  around  the  window 
is  assumed  to  have  been  imprinted  or  colored  to  give  defini- 
tion to  the  window  opening  and  obliterate  signs  of  'creep'  in 
the  transparency  producing  preparation";  or,  as  expressed  in 
the  second  Colin  patent,  in  describing  the  "border"  produced 
by  the  coloring  matter,  where  he  says  that,  "This  coloring 
matter  may  be  applied  solid  over  the  face  of  the  envelope." 

7.  That  one-piece  transparent  window  envelopes,  made 
from  transparent  paper  or  stock,  and  with  borders  printed 
around  the  space  left  for  the  window  and  extending  out  to 
the  edges  of  the  envelope  face,  as  Cohn  says  above  that  his 
borders  may  extend,  are  shown  or  described  in  the  Busch  1896 
Knglish  patent,  No.  11,876,  as  testified  by  defendant's  wit- 
nesses and  admitted  by  Colm. 

8.  That  the  printing  on  the  Brown  1862  patented  envelope, 
made  from  opaque  paper  with  "only  a  transparent  portion, 
large  enough  to  exhibit  the  'direction'  through  it,"  as  de- 
sf-ribod  in  the  Brown  ]iatent,  of  the  border  of  the  envelope 
described  in  the  Busch  1896  English  patent,  made  from  trans- 
parent paper,  produces  the  envelope  described  and  claimed  in 
the  first  Cohn  patent  sued  on,  and  was  merely  a  mechanical 
act,  required  merely  the  exercise  of  the  knowledge  and  skill 
of  the  trade  or  calling  of  the  printers'  craft,  and  nothing  of 
the  character  of  invention. 

9.  Tiiat  for  maTiy  years  before  the  application  for  the  first 
Cohn  patent  it  was  the  common  and  universal  practice  in  this 
country  among  the  printers  of  three-color  pictures,  the 
printers   of   lithograph   laljels,  and   the  printers   of  general 


kinds  of  work,  to  print  a  bonlor  around  tlieir  ])if'turos  or 
work,  to  ^ve  dolinition  to  the  same  and  to  cover  up  and  con- 
ceal rapT^cd,  imporfoct,  or  unsightly  edpres,  resulting  from  the 
running  of  the  ink  or  eolors,  or  for  other  causes,  the  work 
done  and  the  results  secured  by  printing  and  using  such  bor- 
der being  in  all  respects  similar  in  character  and  kind  to  the 
work  done  and  the  results  secured  by  Cohn  in  printing  the 
border  on  the  envelope  of  his  first  patent. 

10.  That  the  printing  on  the  Brown  1862  patented  envelope 
made  from  opaque  paper,  with  ''only  a  transparent  portion, 
large  enough  to  exhibit  the  'direction'  througli  it,"  as  de- 
scribed in  the  Brown  i)atent,  of  the  border  used  by  the 
printers  of  three-color  work,  lithograpb  printers,  or  printers 
generally,  produced  the  envelope  described  and  claimed  in  the 
first  Cohn  patent,  and  was  merely  a  mechanical  act,  and  re- 
quired merely  the  exercise  of  the  knowledge  and  skill  of  the 
trade  or  calling  of  the  printers'  craft,  and  nothing  of  the 
character  of  invention. 

11.  That  the  use  of  "borders"  around  transparent  spaces, 
both  in  the  use  of  transparent  paper  or  material,  and  of 
opaque  paper  where  the  transparent  spaces  are  produced  by 
the  use  of  an  oily  preparation,  or  where  the  transparent  space 
is  formed  by  a  separate  piece  of  transparent  material,  are 
shown  or  described  in  the  Tudor  1878  reissued  patent,  No. 
7,514;  the  Leigh  1894  English  patent  or  publication,  No.  21,- 
711;  the  Busch  189G  English  patent,  No.  11,876;  and  the  Smith 
&  Brown  1901  English  patent.  No.  25,532. 

1 2.  That  the  printing  on  the  Brown  1862  patented  envelope 
made  from  opaque  material  with  "only  a  transparent  portion, 
large  enough  to  exhibit  the  'direction'  through  it,"  as  de- 
scribed in  the  Brown  patent,  of  the  border  around  the  trans- 


pnioiit  spaces  shown  or  described  in  the  Tudor,  Leigh,  Busch, 
and  Smith  &  Brown  patents  above  described,  produced  the 
envelope  described  and  claimed  in  the  first  Cohn  patent,  and 
was  merely  a  meciianical  act,  and  required  merely  the  exer- 
cise of  the  knowledge  and  skill  of  the  trade  or  calling  of  the 
f)rinters'  craft,  and  nothing  of  the  character  of  invention. 

i;'.  That  the  first  envelopes  made  by  Cohn  out  of  opaque 
I)aper,  with  transparent  windows  produced  by  an  oily  prepara- 
tion, and  with  a  border  printed  around  the  transparent  win- 
dows, were  made  in  the  Spring  or  Summer  of  1904,  and  sub- 
sequent to  May  9,  1904,  on  which  date  Cohn  filed  his  first  ap- 
plication for  a  patent,  as  appears  not  only  from  the  evidence 
hut  from  the  envelopes  offered  in  evidence  themselves,  which 
all  contain  the  words  ** Patent  Pending,"  or  "Pat.  Applied 
For,"  which  was  possibly  true  after  May  9,  1904,  but  was  not 
true  before  that  date. 

14.  That  in  January,  1904,  one-piece  transparent  window 
envelopes  were  made  from  opaque  paper  by  Julius  Regen- 
stein  and  others,  at  Chicago,  Illinois,  by  rendering  the  window 
space  transparent  by  the  use  of  an  oily  preparation,  and  then 
ftrinting  a  border  around  the  space  to  give  definition  to  the 
window  and  to  cover  and  conceal  the  creeping  or  bleeding  of 
I  lie  oil,  which  envelopes  were  full  sized  and  complete  reduc- 
rnui  to  practice  of  the  inventions  of  the  first  Cohn  patent,  and 
corresponded  in  each  and  every  respect  with  the  envelopes 
claimed  in  the  first  Cohn  patent. 

1').  That  the  claims  of  the  second  Cohn  patent  are  limited 
to  f-nvolopes  containing  a  trans})arent  window  or  space  which, 
considere*!  by  itself  alone  and  irrespective  of  the  border,  is  in 
outline  characteristic  of  some  symbol  of  trade,  or  article  of 
inannfacturc.  a!id  with  |»ei  niMiiciit  advertising  matter  placed 


or  printed  on  tlio  bonier  outsHle  of  tlie  transparent  window 
or  space. 

Hi.  Tliat  envelopes  with  trans|>arent  windows  in  the  shape 
of  a  traih'-jnark,  article  of  niaiuiraeture,  or  synilK)l  of  trade, 
are  shown  and  dcscrihcd  in  the  Jioldt  1S!)7  English  patent,  No. 
2*.>,1)5(),  which  patent  also  says  that  the  transparent  windows 
may  have  a  trade-mark,  name  or  other  symbol  or  device  upon 
the  transparent  window  itself. 

17.  That  to  take  the  envelope  of  the  tirst  Cohn  patent,  with 
its  transparent  window  and  with  its  border  printed  around 
the  window,  and  make  the  window  in  the  form  or  shape  of  a 
trade-mark,  s}7ubol  or  device,  as  described  in  the  Boldt  1897 
English  i)atent,  and  place  permanent  advertising  matter  on 
its  border,  produces  the  enveloiie  of  the  second  Cohn  patent, 
and  was  merely  a  mechanical  act,  and  required  merely  the 
exercise  of  the  knowledge  and  skill  of  the  trade  or  calling  of 
the  printers'  craft,  and  nothing  of  the  character  of  inven- 
tion. 

18.  That  only  mechanical  knowledge  and  skill  and  nothing 
of  the  character  of  invention  were  required  to  take  the  en- 
velope claimed  in  the  first  Cohn  patent,  with  its  transparent 
window  and  border,  and  cliange  the  forw  of  the  window  so  as 
to  make  it  in  outline  characteristics  of  some  symbol  of  trade, 
in  view  of  the  Boldt  181)7  English  patent,  and  of  the  practice, 
from  time  immemorial,  of  printing  permanent  advertising 
matter  on  the  face  of  envelopes  outside  of  the  space  reserved 
for  the  address. 

1!).  That  the  transparent  ivindow  in  the  defendant's  en- 
velope charged  to  infringe  is  not  in  the  shape  or  form  of  an 
article  of  manufacture,  and  is  not  in  outline  characteristic  of 
some  syml)ol  of  tiado,  but  is  simply  in  size  and  shape  the 
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roirular  transparent  window  of  the  stock  envelope  made  by 
tlie  manufacturer  of  tlie  defendant's  envelope. 

20.  Tliat  the  defendant's  envelope  contains  neither  perma- 
nent advertising  or  printed  matter  on  the  border  or  face  of 
the  envelope,  as  required  by  the  claims  of  the  second  Cohn 
patent  sued  on,  but  simply  the  word  *' Heinz"  on  the  inside 
back  of  the  envelope  opposite  the  transparent  window  or 
space,  so  as  to  be  seen  therethrough,  similar  to  the  use  of  a 
word,  symbol  or  device  on  the  transparent  window  or  space, 
as  the  Boldt  1897  English  patent  describes,  and  the  usual 
return  card  in  the  upper  left-hand  corner — neither  of  which 
constitue  the  permanent  advertising  matter  "appearing  on 
said  printed  border  and  related  to  and  in  juxtaposition  with 
the  outline  of  said  window,"  as  called  for  in  the  first  claim, 
nor  the  "permanent  printed  matter  on  the  face  of  the  en- 
velope related  to  and  in  juxtaposition  with  the  outline  of  the 
window  and  co-operating  with  said  outline  to  indicate  a  par- 
ticular brand  of  goods,"  as  called  for  in  the  second  claim. 

21.  That  the  defendant's  envelope  does  not  infringe  the 
claims  of  the  second  Cohn  patent  sued  on. 


Assignment  of  Errors. 

The  errors  assigned  on  behalf  of  the  appellant  at  page  671 
are,  That  the  court  erred — 

1.  In  finding  and  holding  that  letters  patent  No.  835,850 
were  good  and  valid  in  law,  and  in  sustaining  the  same. 

2.  In  finding  and  holding  that  letters  patent  No.  824,908 
were  good  and  valid  in  law,  and  in  sustaining  the  same. 


3.  In  lioldiiiL'"  that  the  (ictciulaiit 's  ciivclopos  \v(mo  an  in- 
fringement of  said  letters  patent  or  either  of  them,  and  in 
onlerinu:  an  injunction  atfainst  tlie  defendant. 

4.  In  holdin«>:  that  said  letters  patents  No.  8:?5,850  and 
No.  824,1)08  involved  novelty  and  invention,  notwithstanding 
the  state  of  the  art  as  estahlished  in  the  evidence. 

5.  In  not  holding?  that  said  letters  patents  No.  835,850  and 
No.  824,908  were  invalid  and  of  no  force  or  effect  whatever 
as  lackinu:  novelty  and  invention,  in  view  of  the  state  of  the 
art  as  established  iu  the  evidence. 

6.  In  not  holdin<]:  that  the  said  letters  patent,  No.  835,850, 
were  anticipated  by  the  one-piece  transparent  window  en- 
velopes made  by  Jiilins  Regenstein  and  others  in  January, 
1904. 

7.  In  holding  that  Cohn  conceived  of  the  invention  de- 
scribed and  claimed  in  said  letters  patent  No.  835,850  prior 
to  January,  1904,  and  before  the  making  of  the  January, 
1904,  envelopes  by  Julius  Regenstein  and  others. 

8.  In  not  finding  and  holding  that  said  letters  patent, 
No.  835,850,  were  invalid  and  void  and  of  no  force  or  effect 
whatever,  in  view  of  the  common  and  universal  practice  in 
this  country,  among  the  printers  of  three-color  pictures  and 
the  printers  of  lithograph  labels,  and  the  printers  of  gen- 
eral kinds  of  work,  of  printing  a  border  around  their  pic- 
tures or  work  to  give  definition  to  the  same,  and  to  cover 
up  and  conceal  ragged,  imperfect,  and  unsightl}'  edges  result- 
ing from  the  running  of  the  ink  or  colors  or  from  other 
causes. 

9.  In  not  finding  and  holding  that  said  letters  patent,  No. 
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835,850,  were  invalid  and  void  and  of  no  force  or  effect 
wliatovor,  in  view  of  the  existence  in  the  prior  art  of  one- 
piece  transparent  window  envelopes  witliout  a  border  around 
the  transparent  window,  and  of  the  common  practice  and  ex- 
jiedient  of  printers,  of  printing  a  border  around  pictures  and 
of  other  kinds  of  work  to  cover  up  and  conceal,  ragged,  im- 
perfect, and  unsightly  edges,  resulting  from  any  cause  what- 
soever. 

10.  In  not  finding  and  holding  that  said  letters  patent.  No. 
835,850,  were  invalid  and  void  and  of  no  force  or  effect 
whatever,  in  view  of  the  Busch  1896  English  patent.  No. 
11,876,  which  had  borders  printed  around  the  space  left 
for  the  transparent  window. 

11.  In  not  finding  and  holding  that  said  letters  patent, 
No.  835,850,  .were  invalid  and  void  and  of  no  force  or  effect 
whatever,  in  view  of  the  use  of  borders  around  desired  trans- 
parent spaces,  produced  in  opaque  paper  by  an  oily  prepara- 
tion, as  shown  in  the  various  letters  patent  offered  in  evi- 
dence on  behalf  of  tlie  defendant. 

12.  In  not  finding  and  holding  that  said  letters  patent. 
No.  835,850,  were  invalid  and  of  no  force  or  effect  whatever, 
on  the  ground  that  the  printing  of  the  border  around  the 
transparent  window  of  the  envelope,  described  and  claimed 
in  such  patent,  was  a  mere  ])rinters'  mechanical  expedient, 
that  had  been  practiced  for  many  years  in  various  kinds  of 
printers'  work,  to  cover  up  and  conceal  ragged,  imperfect 
and  nnsightly  edges,  resulting  from  any  cause  whatsoever. 

13.  In  not  finding  and  holding  that  the  envelope  described 
and  claimed  in  said  letters  patent  No.  835,850,  was  first  con- 
ceived of  by  the  said  Max  M.  Colin  in  the  Spring  or  Summer  of 
1904,  and  after  the  Regenstein  1904  envelope  had  \yeen  manu- 
factured. 
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14.  Ill  u«>t  (iiulinii:  and  li()Miii«^'  that  tlio  cnvcloix'  described 
and  claimed  in  said  letters  patent,  No.  Sl'4,1K)8,  was  limited 
an«l  conlined  to  envelopes  containinp^  a  transparent  window 
or  space  which,  considered  by  itself  alone  and  irrespective 
of  the  border,  was  in  outline  characteristic  of  some  symbol 
of  trade  or  article  of  manufacture. 

15.  In  not  tindiuLc  and  holdinu:  that  said  letters  patent, 
No.  824,908,  were  invalid  and  void  and  of  no  force  or  efTect 
whatever,  in  view  of  the  Boldt  18!)7  KiiKlish  patent,  No. 
12;),1)5G,  offered  in  evidence  by  the  defendant. 

K).  Ill  not  (iiidiii^-  and  holdiuii:  that  the  envelope  described 
and  claimed  in  said  letters  patent,  No.  824,908,  involved  only 
mere  mechanical  knowled,i:;e  and  skill  to  make,  in  view  of 
the  fact  that  enveloi)es  with  transparent  windows,  in  various 
forms,  and  with  borders  around  the  same,  were  shown  and 
described  in  the  Busch  English  i^atent.  No.  11,876;  the  Boldt 
P^nglish  patent,  No.  29,956,  and  other  patents  offered  in  evi- 
dence by  the  defendant. 

17.  In  not  finding  and  holding  that  only  mechanical 
knowledge  and  skill  were  required  to  take  the  envelope  de- 
scribed and  claimed  in  said  letters  patent.  No.  835,850,  witli 
its  transparent  window  and  border,  and  changing  the  form 
of  the  window  so  as  to  make  it  in  outline  characteristic  of 
some  sjTiibol  of  trade,  in  view  of  the  Boldt  1897  English 
patent,  and  of  the  practice,  from  time  immemorial,  of  print- 
ing permanent  advertising  matter  on  the  face  of  the  en- 
velope outside  of  the  space  reserveil  for  the  address. 

18.  In  finding  and  liolding  tliat  tlie  transparent  window  in 
the  defendant's  envelopes  charged  to  infringe  was  in  outline 
characteristic  of  some  symliol  of  trade  or  article  of  manu- 
facture, as  described  and  claimed  in  said  letters  patent,  No. 
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824,908,  and  in  finding:  and  holding  that  the  defendant's 
onvcl()j)cs  wore  an  infringement  of  the  claims  of  said  letters 
I)atont,  No.  824,908. 

As  many  of  the  facts  specified  in  the  contentions  of  the 
defendant,  and  many  of  the  errors  contained  in  the  above 
enumeration,  depend  for  their  establishment  upon  consid- 
erations of  testimony  and  principles  of  law  applicable  to 
several,  we  consider  that  it  will  conduce  to  clearness  and 
brevity  to  consider  them  together,  under  appropriate  head- 
ings, as  far  as  applicable,  and  so  we  will  proceed  to  consider 
them  in  connection  with  the  patents  to  which  they  respect- 
ively relate. 


The  First  Cohn  Patent  is  Lacking  in  Invention  in  View  of 
The  State  of  the  Art. 

The  learned  judge  below,  in  his  opinion,  beginning  at  page 
'.\2,  discusses  the  defenses  of  miticipation  and  lack  of  novelty, 
Init  appears  to  have  singularly  failed  to  consider  what  we 
regard  as  one  of  the  impregnable  defenses  in  this  case — the 
lack  of  invention  in  view  of  the  state  of  the  art.  The  Su- 
preme Court  has  frequently  held  that  the  alleged  invention 
of  a  patent  may  be  novel  in  the  sense  of  having  never  been 
made  in  the  particular  form  shown  or  described  in  the  patent, 
in  which  case,  of  course,  it  is  not  anticipated  or  precisely 
met,  but  that,  if  it  lack  invention  over  the  state  of  the  art, 
the  patent  cannot  be  sustained. 

To  refer  to  a  case  or  two  on  this  point — though  there  are 
many  that  could  bo  cited: 

In  Thompson  v.  BoUiselier,  114  U.  S.,  11,  the  Supreme 
Court  said: 

"]t  is  not  enough  that  a  thing  shall  be  new,  in  the 
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sense  tlint  in  tho  shape  or  I'oriii  in  which  it  is  producod 
it  shall  not  have  l)oen  hoforc  known,  and  that  it  sliall 
be  useful,  hut  it  must,  under  tlie  Constitution  and  the 
Statute,  amount  to  an  invt-iition  or  discovery." 

Tlio  a»)ovo  lanjruairo  is  quoted  and  tlie  principle  of  law 
reiterated  in  Gnnhivr  v.  //f-/■^,  118  U.  S.,  191,  where  addi- 
tional cases  are  cited;  and  after  quotiui?  the  ahove  lanirua^e 
from  the  Thompson-Boisselier  case,  the  Supreme  Court,  on 
page  192,  said: 

*'A  lar^re  number  of  cases  in  this  court  were  there 
referred  to,  and  one  especially,  wliere  the  thini,'  claimed 
was  new,  in  the  sense  that  it  liad  not  ])een  anticipated  by 
any  previous  invention,  and  it  was  siiown  to  have  sn- 
perior  utility,  yet  it  was  held  not  to  be  such  an  im- 
provement as  was  entitled  to  be  regarded  in  tlie  patent 
law  as  an  invention." 

It  was  not  enough,  therefore,  for  tlie  learned  judge  below 
to  find  that  the  alleged  inventions  of  the  Cohn  patents 
were  novel  and  not  anticipated,  in  tlie  sense  that  the  exact 
envelopes  shown  and  described  in  the  patents  had  not  ex- 
isted before,  unless  such  envelo})es  contained  invention  over 
what  existed  in  the  prior  art.  The  defense  that  we  are  now 
insisting  upon,  and  which  we  think  was  practically  overlooked 
by  the  court  l>elow,  is  that  there  was  no  invention  in  the 
envelopes  of  the  Cohn  patents,  when  what  Cohn  did,  over 
what  was  known  and  existed  before,  is  taken  into  considera- 
tion. To  show  this  lack  of  invention  we  will  take  up  and 
consider  the  state  of  the  art  as  it  was  fully  established  in 
the  proofs. 
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The  State  of  the  Art  and  in  What  it  Consists. 

The  state  of  the  art  may  be  considered  under  six  general 
divisions  or  propositions  which  may  be  briefly  presented  as 
follows : 

First,  one-piece  window  envelopes  in  every  respect  like  the 
envelope  of  the  Cohn  patent,  but  without  a  border  around 
the  window,  were  old  in  the  art. 

Second,  borders  were  old  and  had  long  been  used  by  the 
printers  of  three  color  pictures,  for  the  same  purpose  as 
they  were  applied  and  used  by  Cohn  on  his  one-piece  trans- 
parent window  envelope — to  cover  up,  conceal  or  obliterate 
irregular,  ragged  and  unsightly  edges  on  the  work  enclosed 
within  the  borders. 

Third,  borders  were  old  and  had  long  been  used  by  the 
printers  of  lithograph  picture  labels,  for  the  same  purpose 
as  tliey  were  applied  and  used  by  Cohn  on  his  one-piece 
transparent  window  envelope — to  cover  up,  conceal  or 
obliterate  irregular,  ragged  and  unsightly  edges  on  the  work 
enclosed  within  the  borders. 

Fourth,  borders  were  old  and  had  long  been  used  by 
printers  generally  around  different  kinds  of  work  where 
the  ink  ran  or  spread,  for  the  same  purpose  as  they  were 
applied  and  used  by  Cohn  on  liis  one-piece  transparent  win- 
dow envelope — to  cover  up,  conceal  or  obliterate  irregailar, 
ragged  and  unsightly  edges  on  the  work  enclosed  within  the 
borders. 

Fiftli,  borders  were  old  and  had  been  described  as 
"!)rinted"  on  one-piece  transparent  window  envelopes 
around  and  outside  of  llin  space  constituting  the  transpar- 
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cut  window  long  beforo  the  date  of  tlie  invention  of  the  first 
Cohn  patent. 

Sixth,  l)ordprs  were  old  and  described  as  printed  around 
trans))arent  spaces  created  in  opaque  paper  by  the  applica- 
tion of  a  grease,  varnish  or  oily  pre})aration,  where  the 
transparent  spaces  were  used  for  various  purposes. 

We  will  consider  each  of  the  foregoing  phases  of  the 
state  of  the  art  and  the  evidence  in  support  of  the  same,  in 
the  order  enumerated  above. 

First  Division  of  the  Old  Art. 

The  Brown  1862  patent,  at  page  695,  describes  one-piece 
window  envelopes  made  from  opaque  paper,  like  those 
of  the  Cohn  patent,  and  with  the  transparent  portion 
produced  in  the  opaque  paper  in  the  same  way, — by  the  use 
of  a  material  that  makes  the  paper  transparent  where  ap- 
plied and  only  where  applied — but  without  the  border,  were 
old  in  the  prior  art.  They  are  fully  disclosed  in  the  Brown 
1862  patent  in  evidence.  After  describing  one  part  of  the 
invention,  the  Brown  specification  says  (italics  being  ours) : 

''The  other  part  of  my  invention  consists  in  an  im- 
proved envelope,  or  wrapper,  D.  The  improvement  is, 
to  make  the  envelope  or  wrapper,  transparent,  suffi- 
ciently to  clearly  show  the  cards  of  address  through  its 
face.  There  may  be  only  a  transparent  portion  B,  large 
enough  to  exhibit  the  'direction'  through  it;  and  this 
may  be  made  either  by  rendering  a  portion  of  the  en- 
velope, or  wrapper,  itself,  transparent,  bv  the  same 
means  or  substance  as  employed  for  making  tracing 
paper  or  any  other,  in  the  process  of  manufacturing  the 
paper  or  the  envelope,  leaving  the  remainder  of  the  en- 
velope opaque.'' 

The  Brown  patent  says,  "by  rendering  a  portion  of  the 
envelope" — not    the    w^hole    of    it,    but    a    portion — "trans- 
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pareut,  by  the  same  means  or  snbstance  as  employed  for 
making  tracing  paper  or  any  other"  transparent.  What 
"means  or  substance"  are  used  for  making  the  tracing 
[)aper  transparent?  Oil  or  oily  substances,  as  everybody 
knows.  The  tracing  paper  in  children's  picture  tracing 
books  used  for  forty  years  or  more,  as  its  very  appearance 
sliows,  is  rendered  transparent  by  oils  or  oily  preparations. 
The  Century  Dictionary,  copyrighted  in  1890,  under  the 
headinff  of  oils,  says:  "Oiled  paper,  paper  saturated  with 
oil,  either  to  render  it  transparent  and  thus  fit  for  tracing 
purposes,  or  to  make  it  waterproof."  Brown  speaks  to  those 
skilled  in  the  art  of  making  paper  and  making  either  the 
whole  or  a  portion  of  it  transparent  and  who  knew  that 
oily  preparations  were  used  in  making  "tracing"  paper,  and 
so  he  tells  them  that  a  portion  of  the  envelope,  "large  enough 
to  exhibit  the  'direction'  through  it,"  was  to  be  made  trans- 
parent by  using  the  appropriate  "means  or  substances" — 
any  suitable  oily  preparation. 

The  above  quotation  from  the  Brown  patent  clearly  de- 
scribes a  one-piece  transparent  window  envelope,  made  from 
opaque  paper,  with  a  desired  transparent  space  or  window  in 
it,  but  without  any  border  around  the  transparent  portion. 
We  offered  in  evidence  an  envelope  that  corresponds  to  the 
description  of  the  Brown  patent,  and  the  same  will  be  found 
in  the  defendant's  typewritten  record  on  file  in  the  case,  op- 
I)osite  page  372.  The  defendant's  witness,  Mr.  Bond,  at  page 
353,  testifies  that  the  envelope  offered  in  evidence  "embodies 
the  invention  of  the  Brown  1862  patent. ' '  The  Primary  Ex- 
aminer, the  Board  of  Examiners-in-Chief  and  the  Commis- 
sioner of  Patents,  all  considered  and  conceded  that  the 
Brown  patent  disclosed  a  one-piece  transparent  window  en- 
velope made  from  opaque  paper  like  the  Cohn  envelope,  but 
without  the  border.  Indeed,  the  attorney  for  Cohn,  in  his 
argument  filed  with  the  Board  of  Examiners-in-Chief,  con- 
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ceded  this  at  paofo  GK},  and  anioii^^  other  things  said   (the 
italics  heing  ours) : 

**The  patent  to  Brown  36,393  is  only  cited  to  show  a 
window  wliicli  is  made  transparent  by  some  substance 
such  as  is  emi)loyed  for  making  tracing  papers.  This  we 
admit  is  old  in  an  envelope,  but  it  is  tliis  very  method  of 
making  the  transparent  window  which  calls  into  play  the 
border  of  contrasting  color  which  is  applied  over  and 
conceals  the  ragged  lines  left  by  reason  of  the  oily  mat- 
ter creejnng  into  the  opaque  stock  of  the  envelope. 

"Although  we  disclose  new  and  useful  advantages  for 
this  border  and  we  have  made  the  Brown  type  of  envel- 
ope a  success,  so  much  so  that  the  improved  envelope  is 
now  being  extensively  made  and  sold,"  etc. 

Here  Cohn,  through  his  attorneys,  claimed  that  by  the  use 
of  the  border  he  had  made  "the  Brown  type  of  envelope  a 
commercial  success — not  some  other  kind  of  envelope,  but  the 
Brown  type — thus  conceding  that  the  type  of  envelope  was 
old  and  that  the  Cohn  envelope  differed  from  it  simply  by  the 
application  of  a  border  around  the  window. 

The  Board  of  Examiners-in-Chief,  in  their  opinion,  after 
referring  to  the  Busch  1896  English  patent,  and  the  Cohn 
and  Shipp  1904  English  patent,  said,  at  page  618,  in  speak- 
ing of  the  Brown  patent  (the  italics  being  ours) : 

''It  is  obvious  that  by  following  the  directions  first 
stated,  an  envelope  of  the  same  construction  as  the  ap- 
pellants is  produced.  The  appellant  has  merely  added 
a  colored  border  for  the  purpose  of  ornamentation. 

"In  the  patent  to  Cohn  et  al.  is  described  an  unpunc- 
tured  envelope  having  a  transparent  window  surrounded 
by  a  portion  to  which  dark  colored  ink  has  been  applied. 
This  is  also  true  of  Busch.  The  border  in  this  case  seems 
to  extend  to  the  edge  of  the  envelope  but  it  is  neverthe- 
less a  contrasting  border.  Its  purpose  is,  like  that  in  the 
appellant's  case,  to  have  a  transparent  window  regular 
in  outline  and  of  the  shape  desired.  If  the  transparent 
material  extends  to  the  edge  of  the  envelope  it  is  neces- 
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6a ry  to  extend  the  ink  covered  surface  to  the  edge,  where- 
as if  the  transparent  portion  does  not  extend  so  far  it  is 
not  necessary  to  extend  the  ink  so  far.  It  may  then  be 
applied  in  tlie  shape  of  a  border  sufficiently  wide  to  cover 
the  edges  of  the  transparent  portion." 

Indeed,  as  already  pointed  out,  Cohn  says  in  both  of  his 
patents  that  the  border  may  extend  to  the  edges  of  the  en- 
velope, his  words,  in  describing  Fig.  2,  being  that,  "The  en- 
tire face  of  the  envelope  around  the  window  is  assumed  to 
have  been  imprinted  or  colored  to  give  definition  to  the  win- 
dow opening  and  obliterate  signs  of  creep  in  the  transpar- 
ency-producing preparation";  and  in  the  second  patent  that, 
''This  coloring  matter  may  be  applied  solid  over  the  face  of 
the  envelope."  The  Board  of  Examiners-in-Chief  then  pro- 
ceeded by  saying: 

"The  purpose,  function  and  idea  of  means  seems  to  be 
the  same  in  both  cases.  The  rough  edges  of  the  trans- 
parent portion  would  be  concealed  just  as  well  by  coating 
all  of  the  balance  of  the  envelope  with  dark  colored  ink, 
and  the  only  i^urpose  of  substituting  a  narrower  border 
seems  to  be  to  get  a  different  artistic  effect.  There  is  no 
mechanical  advantage  or  utility  in  it.  It  is  a  mere  matter 
of  design.  The  claims  are  lacking  in  patentable  novelty, 
in  view  of  the  references  cited." 

Furthermore,  while  the  matter  was  pending  before  the  Pri- 
mary Fixaminer,  and  before  it  was  appealed  to  the  Board  of 
Examiners-in-Chief  from  the  proceedings  in  which  the  above 
quotations  were  made,  Cohn,  at  page  599,  among  other  things, 
said : 

"We  admit  tliat  it  is  a  matter  of  common  knowledge 
to  make  envelopes  of  transparent  material.  We  also  ad- 
mit that  it  is  a  matter  of  common  knowledge,  broadly,  to 
make  an  envelope  [with]  a  generally  opaque  body  having 
a  transi)areiit  window  or  opening.  It  is  also  not  new  to 
render  paper  transparent  by  treating  it  with  grease,  and 
which  ))roposition  is  included    in    the  one  second  above 
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noted.     Wc*  tlu'it't'oiv  agree  willi  tlie  Kxaniiners'  lioldiiiju: 
as  to  sucli  matters." 


In  view  of  the  above  findinp:s  of  the  Oftice,  and  the  conces- 
sions of  Cohn  in  the  proceedings  for  tlie  ol)taininu:  of  the  first 
Cohn  patent,  we  submit  that  it  is  pretty  late  in  the  day,  to  put 
it  miklly,  to  claim  that  the  Brown  1862  patent  does  not  dis- 
close a  one-piece  transparent  window  envelope  or  transparent 
portion  formed  by  an  oily  preparation — in  short,  the  exact 
envelope  of  the  Cohn  patent,  with  the  exception  of  the  border 
around  the  transparent  window. 

It  should  be  understood,  of  course,  that  the  Brown  1862  pat- 
ent discloses  three  kinds  of  envelopes — one  where  an  opening 
or  aperture  is  cut  out  of  the  envelope  to  display  the  address 
on  the  enclosure,  and  without  any  transparent  covering  over 
the  opening, — another  where  an  opening  or  aperture  is  cut  in 
the  envelope  and  a  separate  transparent  covering  piece  ap- 
plied over  the  opening  so  as  to  allow  the  address  on  the  en- 
closure to  show  through — and  one  where  the  space  or  window 
is  made  transparent  out  of  the  integral  opaque  paper,  just  as 
is  done  in  making  the  envelope  of  the  first  Cohn  patent.  It  is, 
of  course,  the  last  or  third  kind  of  envelope  disclosed  in  the 
Brown  patent  that  corresponds  with  the  envelope  of  the  first 
Cohn  patent,  with  the  exception  of  the  border  around  the 
transparent  space  or  window. 

The  complainant,  Cohn,  in  his  testimony,  sought  to  dis- 
tinguish his  envelope  from  the  Brown  envelope,  notwithstand- 
ing his  concessions  in  the  Patent  OfTice  that  it  was  the  same 
thing,  with  the  exception  of  the  border,  and  mentioned  vari- 
ous grounds  on  which  he  sought  to  base  such  distinction,  but 
a  reading  of  his  answer  will  show  that  he  confused  the  vari- 
ous kinds  of  envelopes  disclosed  in  the  Brown  patent,  instead 
of  confining  himself  to  the  particular  kind  or  type  that  is 
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germane  to  the  real  question  involved.  Various  of  his  grounds 
also  were  frivolous  and  inconsequential,  when  we  keep  our 
minds  on  the  particular  kind  of  envelope  disclosed  in  the 
Brown  patent  that  we  rely  upon  as  showing  that  everything 
was  old  in  the  Cohn  envelope,  in  view  of  the  Brown  patent, 
with  the  exception  of  the  border  around  the  window. 

In  X-Q.  159,  at  page  186  of  the  Eecord,  we  asked  him,  and 
he  testified  as  follows : 

"X-Q.  159.  Let  us  compare  the  defendant's  exhibit 
envelope  illustrating  the  Brown  1862  patent  offered  at 
page  372  of  the  D.  R.  and  the  envelope  described  in  the 
Brown  patent,  and  see  how  far  they  contain  matter  in 
common.  First,  they  are  both  envelopes;  second,  both 
envelopes  are  made  from  opaque  stock;  third,  both  en- 
velopes have  transparent  spaces  or  windows  in  their 
fronts  or  faces ;  fourth,  both  envelopes  have  these  trans- 
parent spaces  formed  by  some  means  or  substances  that 
are  adapted  to  render  paper  transparent  where  the  same 
is  applied ;  fifth,  both  envelopes  have  the  transparent  win- 
dows of  a  size  and  shape  to  permit  the  address  on  the 
enclosure  for  which  they  were  made  to  show  through  the 
windows ;  sixth,  both  envelopes  have  the  remainder  of  the 
face  or  front  opaque;  and,  seventh,  both  envelopes  are 
one  piece,  transparent  window  envelopes.  Are  not  the 
various  features  mentioned  above  common  to  the  defend- 
ant's exhibit  under  consideration  and  to  the  envelope  dis- 
closed in  the  Brown  1862  patent?" 

The  above  question  was  intended,  by  comparison,  to  show 
that  the  exhibit  offered  by  the  defendant  to  illustrate  one  of 
the  kinds  of  envelopes  disclosed  in  the  Brown  patent  was  a 
correct  illustration  of  the  same,  and,  as  the  defendant's  ex- 
pert, Mr.  Bond,  had  testified,  ''embodies  the  invention  of  the 
Brown  1862  patent."  As  Cohn,  in  his  answer,  took  up  the  va- 
rious numbered  features  mentioned  in  the  question,  we  will 
quote  his  answer  point  by  point,  with  such  comment  after  each 
point  of  his  answer  as  may  be  pertinent  to  show  the  inconse- 
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quential  character  of  some  of  the  distinctions  which  he  at- 
tempted to  draw.     In  answering  the  question,  Cohn  said: 

**No,  for  the  following::  reasons.  First,  the  envelope 
used  for  illustratini::  tlie  Brown  1862  patent  is  an  envel- 
ope, whereas  Brown  in  his  specification  says,  'P]nvelope 
or  wrapper  D.'  By  referring  to  diagram  D  of  the  Brown 
drawings  yon  cannot  tell  whether  he  had  in  mind  an  en- 
velope or  a  wrapper,  there  being  no  distinction  in  any  of 
the  drawings. '  * 

Wliat  is  the  difference  between  an  envelope  and  a  wrapper? 
An  envelope  is  a  wrapper — something  to  cover  up  an  enclos- 
ure. The  specification  of  the  Brown  patent,  at  page  695,  after 
describing  the  address  cards  which  constituted  ''one  part  of 
my  invention,"  to  use  the  words  of  the  Brown  specification, 
proceeds  by  saying  that  ''The  other  part  of  my  invention  con- 
sists in  an  improved  envelope  of  wrapper  D,"  and  the  draw- 
ings show  the  envelope  or  wrapper  marked  with  the  letter  D. 
The  specification  repeatedly  speaks  of  the  ' '  envelope  or  wrap- 
per," and  frequently  uses  the  term  "envelope"  alone,  with- 
out the  synonym  "wrapper"  or  other  equivalent  word;  and 
both  of  the  claims  of  the  patent  use  the  term  "envelopes" 
alone.  The  drawings  show  the  conventional  illustration  of 
envelopes,  but  whether  Brown  calls  them  envelopes  or  wrap- 
pers is  a  matter  of  no  importance,  and,  consequently,  the  at- 
tempted distinction  of  Cohn,  in  the  portion  of  his  answer 
quoted,  between  envelopes  and  wrappers,  amounts  to  nothing. 
Brown  shows  and  describes  an  envelope,  and  its  pertinence 
and  character  are  in  no  way  modified  by  using  the  synonymous 
words,  ' '  envelopes  or  wrappers, ' '  to  describe  what  he  is  talk- 
ing about.  Hence,  the  Brown  patent  describes  and  the  envel- 
ope illustrating  it  shows,  envelopes  as  inquired  about  in  the 
question,  and  the  answer  should  have  admitted  the  fact.  Cohn 
then  proceeded: 

"Second,  the  so-called  Brown  exhibit,  opp.  page  372 
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D.  R.,  is  made  from  opaque  stock.  Brown's  may  or  may 
not  bo  made  from  opaque  stock.  His  specifications  call 
for  both  and  his  drawings  describe  neither." 

Colin  here  says  that  the  Brown  envelope  may  or  may  not 
be  made  from  opaque  stock,  and  that  his  specifications  call  for 
both.  If  this  be  so,  then  clearly  there  is  a  disclosure  of  the 
one — the  envelope  made  from  opaque  stock,  as  asked  about  in 
the  question, — and  Cohn  should  have  plainly  admitted  the  fact 
instead  of  saying,  in  effect,  that  while  the  Brown  envelope 
was  made  from  opaque  stock  the  specification  also  described 
other  kinds.    Cohn  then  proceeded : 

'*  Third,  the  so-called  Brown  exhibit  has  a  transparent 
space  or  window  in  its  face,  while  the  Brown  patent  may 
have  a  space  or  hole,  covered  or  uncovered  by  transparent 
material,  the  drawings  and  specifications  in  the  Brown 
patent  being  silent  as  to  the  method  of  construction." 

This  part  of  Cohn's  answer  only  mentions  the  first  and  sec- 
ond styles  of  envelopes  described  by  Brown,  and  omits  the 
statement  in  the  Brown  specification  that  "There  may  be 
only  a  transparent  portion  B,  large  enough  to  exhibit  the  'di- 
rection' through  it ;  and  this  may  be  made  either  by  rendering 
a  portion  of  the  envelope,  or  wrapper,  itself  transparent." 
His  answer  in  this  respect,  therefore,  fails  to  respond  to  the 
third  mentioned  similarity  between  the  Brown  envelope  and 
the  defendant's  exhibit  illustrating  it,  which  asked  whether 
* '  both  envelopes  have  transparent  spaces  or  windows  in  their 
fronts  or  faces,"  and  did  not  ask  him  about  the  first  and  sec- 
ond tyi)es  of  envelopes  described  by  Brown,  in  which  a  hole  or 
aperture  may  be  cut  and  left  unclosed,  or  cut  and  closed  with 
transparent  material.  The  specification  of  the  Brown  pat- 
ent, however,  shows  what  the  fact  is,  and  what  the  answer 
should  have  been,    ('ohn  should  have  answered  with  an  un- 
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qiialifieil  aflirmativo,  acconlin^^  to  the  facts  inquired  about. 
Colin  then  proceeded: 

"Fourtli,  the  so-called  Brown  exhibit  has  been  ren- 
dered transparent  by  the  use  of  an  oily  preparation.  The 
Brown  ])at('nt  mentions  no  sufli  method." 

The  fourtli  i)artic'ular  mentioned  in  the  question  was  as  to 
whether  "Both  envelopes  have  these  transparent  spaces 
formed  by  some  means  or  substances  that  are  adapted  to  ren- 
der paper  transparent  where  the  same  is  applied."  Nothing 
was  said  in  the  question  about  an  oily  preparation  or  what  the 
constituents  of  the  "means  or  substances"  were,  so  lono;  as 
they  were  "adapted  to  render  paper  transparent  where  the 
same  is  applied."  The  Brown  specification  says  that  the 
transparent  portion  "may  be  made  either  by  rendering  a  por- 
tion of  the  envelope,  or  wrapper,  itself  transparent,  by  the 
same  means  or  substances  as  employed  for  making  tracing 
})aper  or  any  other,"  transparent.  Brown  was  speaking  to 
those  familiar  with  paper  and  the  "means  or  substances"  by 
which  the  paper,  or  a  portion  of  the  paper,  could  be  made 
transparent,  without  attempting  to  define  what  particular 
means  or  substances  should  be  used.  In  like  manner,  the  first 
Cohn  patent  defines  no  special  means  or  substances,  but  simply 
says  to  apply  to  one  side  of  the  paper  "a  preparation  which 
has  the  property  of  rendering  transparent  the  portion  to  which 
it  is  applied,"  leaving  the  constructor  of  the  envelope  at  liber- 
ty to  employ  ani/  known  preparation  he  might  desire,  so  long 
as  it  has  "the  property  of  rendering  transparent"  the  portion 
of  paper  to  which  it  is  applied.  Notwithstanding  this  similar- 
ity in  the  Brown  and  Cohn  patents,  of  non-definition  of  the 
particular  means  or  substances  that  should  be  employed,  it  is 
plain,  we  think,  that  the  Brown  patent  covers  any  oily  or 
greasy  preparation,  as  such  preparations,  long  before  the  ap- 
plication for  the  Cohn  patent,  were  employed  for  making 
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''tracing  paper,"  as  shown  from  our  quotation  from  the  Cen- 
tury Dictionary  of  the  P^dition  of  1900,  not  to  refer  to  the 
common  knowledge,  which  everybody  has  possessed  ever  since 
paper  has  been  made,  that  paper  could  be  made  transparent 
by  the  application  of  a  greasy  or  oily  preparation  to  it,  or 
to  any  desired  portion  of  it.    Cohn  then  proceeded : 

"Fifth,  the  Brown  so-called  exhibit  has  a  transparent 
window  of  a  size  and  shape  to  permit  the  address  on  the 
enclosure  to  show  through,  while  the  Brown  patent  only 
calls  for  a  small,  oval-shaped  opening  to  permit  a  finely 
printed  card  to  show  through,  according  to  the  drawings 
shown." 

This  portion  of  the  answer  draws  a  fictitious  distinction,  as 
well  as  incorrectly  states  the  fact.  The  drawings  of  the 
Brown  patent  show  a  desired  window  for  the  address  to  be 
seen  and  read,  and  the  specification  says  that  there  may  be 
"a  transparent  portion  B,  large  enough  to  exhibit  the  'direc- 
tion' through  it."  The  Brown  patent  left  the  size  of  the  win- 
dow to  the  constructor  of  his  envelopes,  and  in  that  respect  he 
did  precisely  as  Cohn  did  in  his  first  patent,  where  he  specifi- 
fied  no  form  or  size  for  the  transparent  window,  but  simply 
said  that  he  applied  the  transparency-producing  preparation, 
80  that  "it  may  cover  a  larger  or  a  lesser  space,  according  to 
the  desired  size  of  the  transparency  or  window."  The  ques- 
tion merely  asked  him  whether  the  envelope  of  the  Brown  pat- 
ent and  the  defendant's  exhibit  illustrating  it  did  not  both 
have  the  transparent  windows  "of  a  size  and  shape  to  permit 
the  address  on  the  enclosure  for  which  they  were  made  to  show 
through  the  windows."  Cohn's  definition  is  frivolous  and  in- 
consequential. He  should  have  answered  the  question  by  a 
direct  affirmative.    Cohn  then  proceeded: 

"Sixth,  the  so-called  Brown  exhibit  has  the  remainder 
of  the  face  or  front  opaque,  while  the  Brown  patent  may 
be  either  transparent  or  opaque,  the  specifications  calling 
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Tor  v'lUwr  constnu^tion,  and  it  is  inipossiljlc  1«  tell  from 
the  drawin.iifs  wlietlicr  tliey  were  iiiteiuled  to  l)t'  opaque  or 
transparent." 

The  question  asked  (  ohn  wliether  the  envelojie  of  the  Brown 
patent  and  the  defendant's  exldhit  illustnitin*,-  it  did  not  l)otli 
liave  the  face  or  front  of  the  envelope  outside  of  the  window 
opaque.  He  admits  that  the  envelope  of  the  Brown  patent 
"may  be  either  transparent  or  opaque,"  which,  of  course,  in- 
cludes the  opaque  form  about  which  he  was  asked.  The  speci- 
fication of  the  Brown  patent,  after  saying  that  the  envelope 
may  have  a  portion  made  transparent,  says,  "leaving  the  re- 
mainder of  the  envelope  opaque."  He  should  have  answered 
the  question  with  a  direct  affirmative.    Cohn  then  proceeded : 

"Seventh,  the  so-called  Brown  exhibit  is  a  one-piece 
transparent  window  envelope,  while  the  envelope  de- 
scribed in  the  Brown  patent  may  be  either  a  one  or  two- 
piece  envelope;  it  being  impossible  to  tell  from  the  draw- 
ings whether  the  same  is  a  one  or  two-piece  envelope." 

The  question  asked  Cohn  whether  the  envelope  of  the  Brown 
patent  and  the  defendant 's  exhibit  illustrating  it  were  not  both 
"one-piece  transparent  window  envelopes";  and  in  saying 
that  the  Brown  envelope  "may  be  either  a  one  or  two-piece 
envelope,"  Cohn  necessarily  assented  to  the  conditions  of  the 
question.  The  specification  of  the  Brown  patent  describes 
a  one-piece  transparent  window  envelope,  as  well  as  a  two- 
piece  envelope,  and  Cohn  should  have  answered  the  question 
by  a  direct  affirmative. 

We  have  quoted  the  entire  answer  of  Cohn  to  our  question, 
and  it  will  be  apparent  that  the  envelope  of  the  Brown  patent 
and  the  defendant's  exhibit  envelope  illustrating  it  both  con- 
tain every  single  one  of  the  seven  common  points  of  construc- 
tion specified  in  the  question,  so  that  we  say  that  defendant's 
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export,  Mr.  P»ond,  was  exactly  correct  and  right  when  he  tes- 
tified that  the  illustrative  envelope  ''embodies  the  invention 
of  the  Brown  1862  patent."  We  also  insist  that  an  analysis 
of  Cohn's  answer  to  our  cross-question  159  fully  and  exactly 
corroborates  Mr.  Bond,  and  that  the  exhibit  envelope  offered 
in  evidence  by  the  defendant  to  illustrate  the  envelope  of  the 
Brown.  ]862  patent  fully  and  correctly  does  so. 

We  have  dwelt  on  the  construction  of  the  pertinent  Brown 
1862  patented  envelope, — the  particular  one  of  the  three  kinds 
that  the  patent  discloses — so  that  there  can  be  no  question 
that  the  Brown  patent  does  disclose  a  one-piece  transparent 
window  envelope  made  from  opaque  stock,  with  the  transpa- 
rent portion  made  by  applying  some  oily  material  that  would 
render  the  desired  space  or  window  transparent — exactly  like 
the  one-piece  transparent  window  envelope  of  the  first  Cohn 
patent,  with  the  exception  of  the  border  which  Cohn  printed 
around  the  window.  We  may  have  been  tedious  in  our  analy- 
sis and  presentation  of  this  contention,  but  we  desired  to  es- 
tablish beyond  question  that  Cohn,  in  his  admissions  in  the 
Patent  Office  in  prosecuting  his  application,  and  the  officials 
of  the  Patent  Office  in  considering  it,  and  the  statements  of 
the  uitnesses  in  discussing  it,  all  were  right  in  their  under- 
standing of  the  envelope  disclosed  in  the  Brown  1862  patent, 
because  we  take  such  envelope  as  a  starting  point  in  consider- 
ing what  Cohn  did  and  what  addition  he  made  to  the  Brown 
envelope,  in  considering  whether  what  he  did  involved  the  ex- 
ercise of  invention  or  amounted  to  anything  more  than  the 
exercise  of  mechanical  knowledge  and  skill. 

Having  shown,  as  above,  that  the  envelope  of  the  first  Cohn 
])atoiit  was  old  in  every  respect  except  a  border  around  the 
desired  portion  or  space  constituting  the  window,  we  will  now 
take  up  and  show  that  the  use  of  borders  around  desired  por- 
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tions  or  si)acos  of  paper  to  ^nvc  dclinition  to  tlio  same  and  to 
cover  up  and  conceal  irre^ndar,  ra-^^^ed  or  iinsi<,ditly  ed^es, 
just  like  the  Colin  border,  was  an  old  and  common  practice  in 
the  various  branches  of  the  printers'  art,  and  had  been  used 
for  such  purposes  by  printers  of  different  work  for  many 
years  before  Colin  printed  the  borders  on  the  envelope  of  his 
first  jjateut.  This  involves  a  consideration  of  the  second  and 
following:  phases  of  the  state  of  the  art  as  detailed  in  our  enu- 
meration of  what  was  old  and  well  known,  and  so  we  proceed  to 
consider  them  seriatim,  as  follows: 

Second  Division  of  the  Old  Art. 

It  appears  from  the  evidence  that  it  had  been  a  com- 
mon practice  and  expedient  among  three-color  picture 
printers,  and  printers  of  lithograph  labels,  and  printers  gen- 
erally, for  many  years,  to  print  borders  around  the  different 
kinds  of  work  that  they  were  doing,  in  order  to  give  definition 
to  the  work  and  to  cover  up  defects  or  imperfections  in  the 
edges  of  the  work,  caused  by  the  overlapping  of  the  colors  or 
the  running  or  spreading  of  the  ink,  wherever  they  desired  to 
give  the  matter  enclosed  within  a  border  a  finished  or  orna- 
mental appearance,  just  as  Cohn  printed  the  border  on  the 
envelope  of  his  first  patent,  and  for  the  same  purpose. 

Mr.  Regenstein,  who  for  many  years  had  been  assistant 
manager  of  the  American  Colortype  Company,  whose  busi- 
ness was  that  of  printing  three-color  pictures,  on  page  280, 
describes  the  method  of  printing  such  pictures,  and  from  his 
testimony  it  appears  that  in  three-color  printing  the  paper  is 
run  through  the  press  and  one  color  printed  on  it.  After  the 
ink  for  this  color  has  dried,  the  paper  is  again  run  through 
the  press  and  printed  with  another  color.  After  this  second 
impression  has  dried,  the  paper  is  again  run  through  the  press 
and  the  third  color  printed.    Owing  to  the  imperfect  or  care- 
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less  registration  of  the  plates  for  printing  the  three  colors,  it 
often  happens  that  the  colors  around  the  edges  or  margins 
of  the  pictures  appear  ragged  and  unsightly.  To  conceal  this 
irregular  and  ragged  appearance,  and  to  give  definition  to  the 
picture,  a  border  was  printed  around  so  as  to  cover,  conceal  or 
obliterate  the  ragged  and  unsightly  appearance  presented  at 
the  edges.  Examples  of  three-color  pictures,  both  with  bord- 
ers and  without  borders,  are  shown  in  the  Osborne  1900  art 
calendar  in  evidence,  which  fully  serve  to  illustrate  the  use  of 
borders  with  three-color  pictures. 

On  page  280  we  asked  Mr.  Eegenstein  and  he  testified  as  fol- 
lows: 

* '  Q.  91.  Give  us  briefly  a  statement  as  to  how  three- 
color  work  is  printed.  I  am  only  asking  as  to  the  print- 
ing end  of  the  operation,  and  am  not  specially  asking 
about  the  preparation  of  the  plates  to  secure  three-color 
effects. 

' '  A.  Three-color  printing  is  done  or  printed  from  three 
half-tone  plates  or  duplicates  of  such  half-tone  plates. 
The  first  impression  is  made  from  the  plate  with  yellow 
ink;  after  the  yellow  impression  is  made,  in  some  cases 
within  four  hours,  and  in  other  cases  within  twelve  hours, 
the  next  plate  is  printed  with  red  ink  over  the  yellow; 
then  the  sheet  is  left  unprinted  for  twelve  hours  and  then 
finished  up  by  printing  the  third  plate  with  blue  ink  over 
the  yellow  and  red. 

"Q.  92,  Then,  as  I  understand  you,  the  paper  is  passed 
three  times  through  the  press? 

'*A.    That  is  correct. 

' '  Q.  93.  In  case  there  is  not  a  perfect  registration  in 
running  the  paper  through  the  press  for  the  different  col- 
ors, or  in  case  the  plates  vary  in  size,  what  condition  is 
the  margin  or  edge  of  the  picture  or  whatever  the  three- 
color  work  represents,  left  in? 

''A.  In  case  the  three  plates  are  not  absolutely  of  one 
size,  or  that  the  feeding  of  the  printing  press  is  done 
poorly,  or  in  cases  where  the  paper,  on  account  of  atmos- 
pheric conditions,  changes  its  size,  the  colors  used  will 
overlap  on  the  edges  of  the  picture. 
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**Q.  94.  You  may  state  whether  or  not  that  overlap- 
ping: or  irregular  registration  of  the  colors  at  the  edges 
is  a  matter  of  indilfereuce  or  an  objectionable  thing. 

**A.    It  is  objectionable. 

**Q.  95.  What,  if  anything,  was  done  in  the  three-color 
printing,  where,  owing  to  the  causes  you  have  mentioned, 
the  edges  or  margins  of  the  picture  were  left  in  an  un- 
satisfactory or  objectionable  condition,  to  remove  or 
cover  up  or  conceal  the  irregularities  of  the  picture? 

**A.  Wliere  the  customer  is  particular  and  is  willing 
to  pay  the  price  in  order  to  make  it  a  first  class  job,  a 
border  is  printed  around  such  imperfect  three-color  pic- 
ture, and,  invariably,  this  border  is  made  deliberately  of 
such  a  size  that  part  of  the  border  will  cover  the  spread- 
ing or  bleeding  of  the  three  colors. 

'*Q.  96.  How  long  has  that,  to  your  knowledge,  been 
the  practice  in  three-color  printing? 

''A.  To  my  personal  knowledge  this  has  been  done  for 
the  last  twenty  years,  and  I  believe  I  can  say  that  this 
idea  of  printing  borders  to  cover  up  imperfections  in 
printing  was  known  to  the  old  wood  engravers  two  hun- 
dred years  ago. 

' '  Q.  97.  Of  what  utility  was  this  border  that  was  print- 
ed on  three-color  pictures  beyond  covering  up  and  con- 
cealing and  giving  a  definite  outline? 

''A.    The  purpose  is  a  useful  and  oniamental  one. 

"Q.  98.  In  what  way  did  the  border  on  color  pictures 
serve  the  purpose  that  the  border  serves  on  these  one- 
piece  transparent  window  envelopes? 

''A.  For  the  same  purpose  stated  before— useful  and 
ornamental. 

''Q.  99.  In  what  way,  in  the  case  both  of  the  three- 
color  pictures  and  these  one-piece  transparent  window 
envelopes,  is  the  border  useful  and  ornamental? 

*'A.  In  one  case,  the  one-piece  envelope,  the  oil  is 
creeping,  bleeding,  and  overlapping,  and  in  the  other 
case  the  colored  inks  are  creeping,  bleeding,  and  over- 
lapping. 

''Q.  100.  In  both  cases,  the  objection  to  the  creeping, 
bleeding,  or  overlapping,  is  removed  bv  the  use  of  the 
border,  is  it? 

''A.  In  the  case  of  the  three-color  work,  the  creeping, 
bleeding,  and  overlapping,  is  removed,  but  not  in  all  cases,' 
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as  far  as  tlio  oiie-pioce  transparent  window  is  concerned. 

"Q.  K)].  Wliat  difference  is  there  in  the  purpose  or 
object  for  which  the  border  is  used,  in  the  three-colored 
pictures  and  in  the  one-piece  transparent  window  envel- 
opes? 

**A.    None  whatsoever. 

"Q.  102.  In  both  cases,  as  I  understand,  it  is  to  cover 
up  and  conceal  what  might  otherwise  be  an  unsightly  or 
objectionable  margin;  is  that  correct! 

"A.    That  is  correct. 

'*Q.  103.  Three-color  work  is  done  by  printing  presses 
and  printing  operations,  is  HI 

''A.    It  is. 

''Q.  104.  Is  that  also  true  in  applying  the  border  or 
ring  around  the  transparent  portion  of  these  envelopes? 

"A.    That  is  true. 

*'Q.  105.  And  in  both  cases  the  border  is  formed  with 
some  kind  of  an  ink,  is  it! 

''A.    The  border  is  printed  with  ink. 

*'Q.  106.  If  you  have  present  here  any  samples  of 
three-color  work  that  will  illustrate  or  show  the  use  of 
the  border,  as  you  have  described,  please  produce  the 
same. 

**A.    I  have. 

"Q.  107.  This  book  which  you  have  handed  me  is  en- 
titled on  the  outside  of  the  front  cover:  'Osborne  Art 
Calendars  for  1900,'  and  on  the  first  page  I  find  at  the 
top  'Annual  Catalogue,  1900,'  and  at  the  bottom  of  the 
page  I  find  'Copyright,  1899,  The  Osborne  Company, 
253  Broadway,  New  York.'  What  do  you  know  about  the 
])ublication  of  this  book  or  calendar? 

"A.  Tliis  liook  was  publislied  in  1899  by  the  Osborne 
Company,  of  New  York." 

"Q.  no.  If  you  know,  please  tell  us  how  long  the  Os- 
borne (^ompany  has  been  publishing  art  calendars  simi- 
lar to  the  one  we  are  discussing. 

"A.  I  cannot  state  definitely,  but  I  believe  about  fif- 
teen years. 

"Q.  111.  Please  ])oint  out  some  representative  picture 
in  this  l)ook  or  Art  Calendar  that  will  illustrate  the  use 
of  a  border  for  covering  up  and  concealing  imperfect  or 
obiectional)lo  margins,  and  giving  definite  outline  or  defi- 
nition to  the  picture;  and  also  some  picture  that  will  il- 
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lust  rate  tlie  ol»ji'ctioiial)lL'  juari^ans  of  tlio  pifturos,  wliioh 
Imve  been  left  exposed  or  uncovered  hv  tlie  non-appli- 
cation of  a  border  to  cover  tlicni. 

"A.  A  specimen  in  wliidi  tlie  plates  overlap  appears 
in  the  plate  No.  4654  opposite  pa^-e  16;  and  a  plate  on 
winch  the  olive  o:reen  tint  border  is  piinte.l  over  the 
mar-in  ai)pears  on  pa.i^n-  .'{8,  Continental  J^uildin-  cV:  Loan 
Association  Calendar. 

"Q.  11 1>.  Von  have  pointed  ont  two  illustrations  in  this 
Osborne  Art  Calendar  for  !!)()(),  opposite  pa,i.^e  16  and 
on  j)a,ire  .38,  to  illustrate  the  rnnnino;  or  overlapping  of 
the  colors  at  the  ed^es  or  niarc^ins  of  the  picture,  and  the 
coverin«r  and  obliteration  of  such  ra,i.^??ed  or  objectionable 
edges,  by  i)nntin.o:  a  border  around  and  over  the  same 
In  selectm-  these  two  illustrations,  liave  von  meant  that 
they  were  the  only  illustrations  of  such  work  in  the  book? 

"A.  In  this  liook  are  a  nmnber  of  prints  or  subiects 
representing  both  kinds. 

yQ.  113.  I  notice  in  this  picture  on  page  38  that  the 
olive  green  tint,  if  that  is  a  correct  description  of  it  ap- 
pears darker  m  a  narrow  strip  or  border  around  tlie  col- 
ored portion  of  the  picture.  Why  is  there  this  diiference 
in  ^appearance  of  the  tints,  if  you  know? 

"A.  This  line  in  question  is  darker  than  the  balance 
ot  the  border  on  account  of  printing  the  tint  over  the 
three  colors." 

*'Q.  119.     How  generally  has  it  been  the  practice  in 
three-color  printing,  to  use  borders  printed  around  the 
margin  of  three-color  pictures,  to  cover  up  or  conceal  ir- 
regularities or  objectionable  Appearances  in  the  edges 
due  to  imperfect  registration  or  other  causes?  ' 

'*A.    It  is  the  universal  practice. 

''Q.  120.  And  for  how  long  a  time  has  such  been  the 
practice,  to  your  personal  knowledge? 

''A.    To  my  personal  knowledge,  it  is  the  practice,  so 
tar  as  three-color  printing  is  concerned,  for  the  last  six- 
teen years,  and,  as  far  as  color  jn-inting  from  plates 
which  are  not  three-color  plates,  is  concerned,  for  the  last 
twenty  years. 

''Q.  121.    I  notice  in  this  book,  on  page  7   a  cut  rmm 
berod  4514,  'Tales  of  Chivalry';  knot!  er  cu  ' on  pa4  2™" 
numbered  2024,  'Tl,e  Bride  and  fl,o  Fortune  Teller-  and 
another  cut  on  page  32,  numbered  2603,  'A  Florentine 
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GirP;  which  appear  to  have  a  gilt  or  golden  colored  bord- 
er.   What  is  that  color  termed  in  the  art! 

"A.    Gold  border. 

"Q.  122.    Is  it  printed  on? 

*'A.    It  is. 

**Q.  123.  What  is  the  object  of  that  printed  gold  bor- 
der, snch  as  I  have  called  your  attention  to? 

**A.    It  is  done  to  beautify  the  job. 

**Q.  124.  In  beautifying  the  job,  what,  if  any,  effect, 
does  it  have  on  the  concealing  or  covering  up  of  imper- 
fections or  objections  in  the  border  of  the  picture? 

"A.  The  gold  band  or  border  around  the  colored  print 
is  made  deliberately  wider,  in  order  to  cover  up  the  bleed- 
ing of  the  three-color  work,  and  the  ornamental  feature 
of  the  design  beautifies  the  job. 

*'Q.  125.  I  think  you  spoke  yesterday  of  some  cases 
where,  through  using  a  border  too  narrow,  the  imperfec- 
tion in  the  edge  or  margin  of  the  picture  or  other  work, 
was  not  properly  covered.  I  will  ask  you  to  look  at  this 
picture  on  page  23,  'The  Florentine  Girl,'  and  tell  us 
whether  it  illustrates  such  careless  or  imperfect  work. 

"A.  The  subject,  'A  Florentine  Girl,'  illustrates  dis- 
tinctly careless  plate  making.  The  mistake  Avas  made  by 
the  engravers,  who  made  the  oval  gold  plate. 

* '  Q.  126.  I  call  your  attention  to  the  picture  on  page  8 
of  this  book,  numbered  4504,  'A  Connoisseur,'  and  the 
plates  on  page  12,  numbered  4113,  'Knickerbocker  Times,' 
and  numbered  4154,  'An  Old  Road  in  Virginia — Sunset,' 
and  the  plate  on  page  36,  numbered  6024,  'Under  the  Wil- 
lows,' not  to  mention  other  plates  or  pictures,  and  ask 
you  whether  they  afford  illustrations  of  objectionable 
edges  or  margins  in  the  pictures,  due  to  the  overlapping 
or  running  of  the  colors,  where,  to  save  expense  or  for 
other  causes,  no  border  was  printed  on. 

"A.    They  do." 

Gustaf  Olson,  who  had  worked  some  sixteen  years  for  the 
American  Colortype  Company,  on  page  374,  after  describ- 
ing his  work  as  an  engraver,  was  asked  and  testified: 

"Q.  11.  What,  if  anything,  was  done  to  give  the  mar- 
gin or  edges  of  the  pictures  a  finished  or  ornamental  ap- 
pearance ? 
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''A.  We  must  uecessarily  eiis:ravo  a  plate  that  will 
constitute  a  line  coverinfj:  over  any  defeets  that  are  left 
in  between  e(l«i:es  or  borders. 

'*Q.  12.  Did  you  make  such  plates  in  your  work  as  an 
engraver! 

"A.     Yes;  often. 

''Q.  13.  How  long  have  you  made  i)lates  for  printing 
a  border  or  ring  around  and  over  the  edges  of  colored 
pictures,  to  cover  u])  defects,  such  as  you  have  mentioned  ? 

**A.  Off  and  on  for  seventeen  or  eighteen  years;  as  J 
was  a  wood  engraver  before  working  for  this  company. 

"Q.  14.  Look  at  this  book  which  I  now  show  vou,  which 
has  been  offered  in  evidence  as  'Defendant's  plxhibit  Os- 
borne Art  Calendar  for  1900,'  and  state  how  long  you 
have  known  of  Osborne  Art  Calendars  showing  pictures 
of  the  general  character  of  those  contained  in  this  book 
shown  you. 

"A.  Sixteen  years  back,  I  have  seen  work  of  this 
kind ;  and  Osborne  work  about  ten  years. 

"Q^15.    Please  indicate  some  pictures  in  this  Osborne 
Art  Calendar  shown  you,  which  show  or  illustrjjlc 
ders  around  the  pictures,  such  as  you  say  you  have  made 
if  you  find  any  such  pictures.  ' 

*'A.  I  call  your  attention  to  the  picture  No.  4453 
'When  the  Frost  is  on  the  Pumpkin  and  the  Fodder's  in 
the  Shock.'  This  picture  shows  a  green  border  printed 
over  and  around  the  edges  of  the^  color  reproduction 
This  leaves  an  unfinished  effect,  as  will  be  noticed  by  a 
dark  rim  showing  between  the  color  illustration  and 
border. 

''Q.  16.  What  do  you  mean  by  saying,  'This  leaves  an 
unfinished  effect'? 

''A.  It  shows  where  color  reproduction  and  tint  join 
together  m  one  edge  unsuccessfully  in  this  case;  thereby 
leaving  a  dark  green  edge.  This  condition  is  overcome 
on  page  20  in  the  same  book  in  the  plate  No  2024  'The 
Bride  and  the  Fortune  Teller,'  by  printing  a  gold  border, 
and  thereby  eliminating  this  dark  green  edge,  which  oth- 
erwise shows,  by  overlapping  of  colors.  Also  paae  7 
plate  No.  4514,  'Tales  of  Chivalry.'  This  shows  a  print- 
ed colortype  with  gold  border.  This  gold  border  is  cover- 
ing over  edges,  which  would  otherwise  show  in  yellow 
red  or  blue.  There  are  also  other  illustrations  in  the 
book  which  demonstrate  the  same. 
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"Q.  17.  What  is  the  pui^pose  or  object  of  the  ring  or 
border  around  the  pictures,  such  as  you  have  called  at- 
tention to  and  others  in  this  book? 

"A.  Primarily,  to  cover  defects;  secondarily,  to  in- 
crease the  beauty  and  value  in  some  cases. 

"Q.  18.  I  ask  you  to  look  at  this  book  and  point  out 
two  or  three  illustrations  of  pictures  unprovided  with 
borders,  which  illustrate  the  facts  that  you  have  refer- 
ence to. 

'*A.  Page  12,  plate  4154,  'An  Old  Road  in  Virginia — 
Sunset,'  shows  a  red  and  yellow  discoloration  on  the  bot- 
tom of  the  left-hand  side  of  the  picture.  Plate  4654, 
'Among  the  Lillies,'  opposite  page  16,  the  bottom  right- 
hand  side  and  top,  show  bad  discolorations,  due  to  the 
plates  not  being  properly  cut.  Page  15,  plate  4634,  'A 
Venetian  Girl,'  the  right-hand  side  of  the  plate  shows 
red  and  yellow  extending  below  the  blue,  consequently 
giving  a  discoloration.  The  top  and  left-hand  side  also 
show  ragged  edges. 

"Q.  19.  How  long  do  you  say  that  you,  j^ourself,  have 
made  plates  for  the  printing  of  rings  or  borders  around 
and  over  the  edges  or  margins  of  the  pictures,  to  cover 
up  or  conceal  defects  and  to  add  a  finished  or  orna- 
mental appearance  to  the  picture! 

''A.    About  seventeen  years. 

'  *  Q.  20.  Did  you  ever  make  such  plates  for  other  kinds 
of  pictures  than  color  pictures? 

''A.    Yes. 

"Q.21.    AVliat  kinds? 

'*A.  Before  I  worked  in  color  work,  we  often  made 
what  is  called  two-tone,  as  showing  a  green  and  orange, 
or  red  and  lilue,  and  when  pictures  would  show  bad  edges, 
we  wore  obliged  to  print  borders  around  and  over  those 
edges. 

''Q.  22.    Aliout  how  many  years  ago  was  that? 

*'A.  About  sixteen  or  seventeen  years,  and  often  in 
the  intervals  since  then. 

*'Q.  23.  What  was  the  object  or  purpose  of  the  borders 
around  tliose  green  and  orange,  or  red  and  blue  pictures? 

**A.    They  were  to  cover  up  defects." 

Kmil  A.  LeGros,  vice-president  of  the  Franklin  Company, 
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—an  en^naviiiir  and  priiitin":  compaTiy— of  riiioa.ufo,  on  ])a^o 
40(j,  was  asked  and  testilied: 

*'Q.  8.  I  ijliow  you  a  book  that  lias  boon  ollforod  in 
evidence  as  'Osborno  Art  Calendar  for  1!)()0,'  and  ask 
yon  to  look  at  it  and  state,  if  yon  ean,  about  how  long 
you  have  been  ac(iuainte(l  witli  the  Osl)orno  Art  Cal- 
endars similar  to  the  one  shown  you. 

"A.  I  have  been  familiar  with  work  of  this  charac- 
ter for  about  twelve  years." 

In  view  of  the  foregoing,  reinforced  as  it  is  by  the  Os- 
borne Art  Calendar    in    evidence,    showing    illustrations  of 
throe-color  pictures,  some  of    which    are    unprovided    with 
borders,  and  in  which  irregular  and  ragged  edges  appear, 
and  some  of  which  are  provided  with  borders  covering  up 
and  concealing  the  ragged  and  irregular  edges  caused  by 
imperfect  registration  of  the  plates,  or  the  running  of  the 
colored  inks,  it  must  be  considered  as  established  and  set- 
tled beyond   question   that  it  was  old  and  common  in  the 
l)rinting  of  three-color  pictures  to  print  a  border  around  the 
picture  to  cover  up,  obliterate  or  conceal  the  ragged  and 
unsightly  edges  resulting  from  different  causes,  and  to  give 
definition   to   the  picture  enclosed   within  the   border,    and 
that  such  had  been  the  common  practice  of  three-color  print- 
ers for  many  years  before  the  application  for  the  first  Cohn 
patent.     Especially  must  this  be  considered  as  established 
and  settled,  in  view  of  the  fact  that  there  is  not  a  word  of 
testimony  in  the  record  questioning  or  contradicting  the  cor- 
rectness of  the  testimony  of  defendant's  witnesses,  or  the  au- 
thenticity of  the  Osborne  Art  Calendar  for  1900,  or  of  the  ex- 
istence and  employment  of  the  practice  of  printing  borders 
around  three-color  work  for  the  same  purpose  as  Cohn  print- 
ed the  border  around  the  transparent  window  of  the  envel- 
ope of  his  first  patent. 
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The  printing  of  borders  around  three-color  pictures,  for 
the  same  purpose  as  Cohn  printed  the  border  around  the  win- 
dow or  address  space  of  the  envelopes  of  his  first  patent,  must, 
therefore,  be  considered  as  established  and  settled  as  a  part 
of  the  prior  art  as  it  existed  many  years  before  the  Cobn  in- 
vention. 


Third  Division  of  the  Old  Art. 

Furthermore,  it  was  customary  for  many  years  prior 
to  the  invention  of  the  first  Cohn  patent  to  print  borders 
of  bronze,  gold,  or  other  colored  inks,  around  the  colored  litho- 
graphs used  for  making  labels  such  as  are  applied  to  bottles, 
cans,  and  similar  receptacles,  in  which  perfumery,  foods,  and 
other  articles,  are  contained,  in  order  to  define  the  work  and 
cover  up  imperfections  in  the  edges  or  margins  and  give  them 
an  ornamental  and  finished  appearance.  Illustrations  of 
such  lithograph  printing  were  produced  by  the  witness  Sher- 
wood, and  were  inserted  at  typewritten  page  194  of  the  De- 
fendant's Record  as  filed  in  the  court  below. 

Alexander  B.  Sherwood,  president  of  the  Sherwood  Litho- 
graph Company,  of  Chicago,  who  had  been  in  the  business 
thirty  odd  years,  at  page  399  was  asked  and  testified  as  fol- 
lows : 

"  Q.  4.  In  doing  lithographic  printing,  what  is  the  cus- 
tom or  practice  where  the  picture  or  design  printed  has 
defects  or  is  objectionable  in  appearance  around  the  edges 
or  margins? 

"A.  I  understand  your  question  means  the  outer  mar- 
gin of  the  picture  or  design.  It  is  always  usual  or  cus- 
tomary to  obliterate  any  of  these  ragged  margins  or  in- 
equalities, by  covering  with  a  suitable  solid  border  to 
give  or  make  a  perfect  printing  edge  for  the  whole  de- 
sign. 

"Q.  5.  How  long  has  it  been  customary  from  your 
knowledge  of  the  lithographic  art  to  print  a  border  around 
the  outer  edges  or  margins,  as  you  have  just  explained? 
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*'A.  Ever  since  I  liave  been  identified  with  or  have 
had  knowledge  of  tlic  l)iisine.ss — tliirty-four  years." 

'*Q.  11.  How  lonjy;:,  to  your  kno\vle(l|L?e,  has  it  been  the 
custom  or  practice  in  the  litliojj^rapliic  art,  to  make  or 
apply  the  borders,  as  you  have  explained? 

"A.    Always,  for  I  know  of  no  other  method. 

'*Q.  12.  What  is  the  purpose  or  object  of  applying  a 
border  around  a  i)ieture  or  di'si<;n,  as  you  have  explained? 

**A.  There  are  several;  the  lirst  and  primary  object 
being  that  it  covers  up  the  inaccuracies  of  the  register 
of  colors  wliere  they  are  brought  out  to  the  edges  of  the 
design;  second,  it  is  often  economical,  rather  than  to  take 
up  the  artist's  time  or  the  transferrer's  time,  or  the  plate 
maker's  time,  in  trying  to  do  it  by  the  other  method, 
which  would  be  one  full  of  technical  hard  possibilities; 
third,  it  adds  perhaps  to  the  artistic  appearance  of  the 
design.  There  are  other  minor  reasons,  perhaps,  but 
these  are  the  principal  ones. 

'Q.  13.  I  notice,  on  a  part  of  this  sheet,  two  designs 
with  the  words  'Holman's  Perfume,  Holman,  Chicago,' 
printed  on  them  which  do  not  have  a  border  printed 
around  them.  Please  look  at  these  two  particular  designs, 
and  state  whether  or  not  they  illustrate  the  unfinished 
appearance  around  the  outer  edge  or  margin  that  you 
have  mentioned. 

'A.    They  do,  sir,  very  well." 
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There  is  not  a  word  of  testimony  in  the  record  questioning 
or  disputing  the  testimony  of  Mr.  Sherwood,  as  to  the  use  of 
borders  as  described  by  him  in  the  printing  of  lithographic  pic- 
tures or  labels,  and  therefore  no  foundation  for  questioning 
the  absolute  truth  of  his  statements.  He  was  a  man  of  long 
experience  in  the  art,  and  occupied  a  prominent  position  as  the 
president  of  a  large  lithographing  and  printing  company. 

It  must  be  taken  as  established  and  settled,  therefore,  that 
it  was  the  old  and  common  practice,  in  the  printing  of  litho- 
graph pictures  or  labels,  existing  for  many  years  before  the 
date  of  the  Cohn  invention,  to  print  borders  around  such  pic- 
tured labels  to  cover  up  and  conceal  or  obliterate  any  ragged, 
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irregular,  unsightly,  or  unfinished  appearance,  at  the  mar- 
gins or  edges  of  the  work,  the  same  as  the  border  printed  by 
Cohn  around  the  edge  or  margin  of  the  space  or  window  of 
the  envelope  of  the  first  Cohn  patent.  This  was  the  state  of 
the  art  as  to  this  kind  of  printing  for  many  yeavs  before  Cohn 
entered  the  field. 

Fourth  Division  of  the  Old  Art. 

Furthermore,  it  had  been  customary  for  many  years 
before  the  Cohn  invention  for  printers  generally  to  print 
a  border  around  different  kinds  of  work  where  the  ink  would 
run  or  spread,  in  order  to  define  the  work  and  cover  up  and 
conceal  imperfections  and  give  the  work  a  finished  and  desir- 
able appearance.  Illustrations  of  the  kind  of  borders  used  by 
printers  generally  will  be  found  in  the  deposition  of  Mr.  Reg- 
enstein,  at  typewritten  page  50  of  the  Defendant 's  Eecord,  on 
file  in  the  court  below.  The  use  of  the  ordinary  printers' 
border  now  under  consideration  is  shown  by  the  dei^ositions 
of  many  witnesses. 

On  page  291  of  the  Record,  Mr.  Regenstein  was  asked  and 
testified  as  follows: 

*'Q.  127.  Do  you  know  what  the  practice  has  been  in 
the  printing  art,  distinct  from  tlie  three-color  art  par- 
ticularly, as  to  the  use  of  means  of  any  kind  for  covering 
up  or  concealing  objectionable  edges  or  margins,  in  the 
work  being  done! 

"A.  To  my  knowledge,  the  printing  of  borders  and 
tints  over  overlapping  or  bleeding  colors — this  fact  has 
been  known  to  me  for  the  last  twenty  years,  and  is  com- 
mon, so  far  as  all  color  printing  on  printing  presses  is 
concerned,  from  printing  plates;  also  color  printing  on 
lithographic  presses,  from  stones,  and  other  materials 
used. 

**Q.  128.  If  you  have  made  any  samples  to  illustrate 
the  i)rinting  of  borders  in  the  printing  art,  as  referred 
to  in  your  last  answer,  please  produce  them. 
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"A.  The  specimens  which  I  hold  in  my  hand  were 
printed  un(h'r  my  direction  early  this  week. 

"Q.  lliU.  What  do  these  two  samples  that  you  have 
produced  illustrate  or  represent? 

'*A.  These  samples  represent  that,  where  an  under- 
sized pai)er  is  used,  and  tlie  ink  used  is  not  sufficiently 
stiff,  there  is  a  likelihood  that  tlie  ed^es  of  the  print  will 
aiipear  unclean  and  raji:^ed.  In  order  to  perfect  the  job, 
the  i)rintini;-  of  the  border  with  stiff  ink  will  do  away  with 
such  imperfections. 

''Q.  loO.  How  long-,  to  your  knowledge,  has  it  been 
the  practice  in  the  printing  art  to  print  borders  to  cover 
up  imperfections  in  the  edges  of  the  work,  as  shown  in 
these  samples  that  you  have  produced? 

"A.  I  have  had  such  knowledge  for  the  last  twenty 
years. 

''Q.  131.  What  kind  of  paper  or  quality  of  paper  was 
the  printing  done  on,  in  these  samples  that  you  have  pro- 
duced? 

'*  A.  The  printing  is  done  on  an  undersized  paper,  used 
by  the  Saturday  Evening  Post  on  its  cover. 

"Q.  132.  If  you  made  a  batch  of  your  one-piece  trans- 
parent window  envelopes  without  a  border  around  the 
window  what  would  a  printer  naturally  do,  in  the  exer- 
cise of  his  knowledge  and  skill  in  the  printing  art,  to  give 
a  more  finished  or  desirable  appearance  to  the  window, 
upon  observing  that  the  oil  had  run  or  crept  into  the  paper 
around  the  margins  or  edges? 

*'A.  A  printer  would  print  opaque  ink  over  such  im- 
perfections.   .     .     . 

''Q.  133.  In  printing  a  border  around  the  window, 
what  if  anything  would  he  be  doing  different  from  or  con- 
trary to  what  he  had  been  accustomed  to  do  for  the  past 
twenty  years,  to  your  knowledge  ? 

''A.  Any  printer  would  print  a  border  of  opaque  ink — 
the  thing  he  always  does  when  he  wants  to  cover  imper- 
fections. 

*'Q.  134.  Is  that  a  part  of  the  knowledge  and  experi- 
ence and  expedients  of  the  printers'  art? 

"A.    It  is. 

''Q.  135.  And  has  been,  to  your  knowledge,  for  how 
many  years  ? 

''A.    To  my  knowledge  for  twenty  years. 
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''Q.  136.  You  yesterday  identified  some  old  one-piece 
transparent  window  envelopes  as  having  been  made  as 
early  as  January,  1904,  which  showed  a  border  printed 
around  the  transparent  windows.  Why  did  you  not  ap- 
ply for  a  patent  on  that  border,  or  the  window  of  the  en- 
velope provided  with  it,  if  you  did  not  ? 

A.  I  did  not  apply  for  a  patent,  because  it  seemed  to 
me  ridiculous  to  ask  for  a  patent  on  a  thing  or  operation 
whicli  I  and  others  had  done  and  made  for  years,  and  I 
felt,  if  I  should  come  to  you  and  the  Patent  Office  for 
such  a  patent,  that  you  would  give  me  the  laugh. 

"Q.  137.  Did  you  see  anything  in  what  you  had  done 
in  applying  the  border  that  you  regarded  as  invention? 

*'A.  I  did  not,  since  I  nad  done  the  same  thing  which 
I  was  doing  right  along. 

"Q.  138.  When  you  saw  that  the  oil  ran  or  bled,  into 
the  paper,  how  long  did  it  take  3'^ou  to  know  what  to  do 
to  remove  the  difficulty? 

'*A.  The  time  is  so  short  that  I  cannot  state  the  same, 
since  it  was  simply  a  thought. 

''Q,  139,  Did  you  do  anything  more  than  apply  the 
laiowledge  vou  had  of  the  printing  art,  to  the  situation? 

''A.    I  did  not." 

"Q.  142.  How  far,  if  at  all,  has  your  business  for,  say, 
tlie  last  twenty  years,  brought  you  in  contact  with  print- 
ers and  the  printing  art  generally? 

**A.  For  four  years  my  business  was  the  business  of  a 
photo-engraver  making  all  kinds  of  printing  plates.  In 
addition  to  this  business,  I,  in  1894,  went  into  the  busi- 
ness of  making  and  printing  three-color  plates.  Three 
gentlemen  and  myself  started  this  art  of  three-color  print- 
ing in  this  countr}^  in  1894.  I  supendsed  and  criticized 
the  work  and  was  considered  one  of  the  foremost  critics 
and  experts  on  fine  plate  printing.  Since  1905,  I  am  act- 
ively engaged  in  the  printing  and  manufacturing  of  en- 
velopes, and  late  in  1903  and  in  1904,  in  connection  with 
my  business  as  a  color  printer,  I  manufactured  and  ex- 
perimented in  the  matter  of  Transo  envelopes. 

"Q.  143.  Did  these  various  businesses  bring  you  in 
contact  with  printers  and  printers'  art,  so  that  you  be- 
came ac(juainted  with  methods  and  practices  of  the  same? 

"A.    They  did. 

"Q.  144.    In  the  printing  of  your  one-piece  transparent 
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window  envelopes,  does  the  application  of  the  border  pre- 
vent the  croepintr  «»i"  iiinniii<;-  of  the  oil,  or  simply  eover 
lip  snc'li  creepiiiji:,  as  far  as  the  l)or(ler  extends? 

"A.  The  existence  of  the  border  does  not  prevent  the 
creeping:,  and  in  many  cases  the  oil  will  creep  ovei'  or  fur- 
ther than  the  border  is  indicated." 


Gustaf  Olson,    an    engraver    by  trade,  on  page  383,  was 
asked  and  testified  as  follows: 

''Q.  51.  Prior  to  making  the  plates  for  the  rings  or 
borders  for  the  envelope  paper,  as  you  have  explained, 
had  you  seen  work  where  the  ink  ran  or  spread  at  the 
borders  ? 

"2V.  It  does  so  in  most  every  case  where  a  solid  plate 
is  used.  I  have  seen  this  as  far  back  as  I  can  remember 
being  in  business. 

*'Q.  52.  In  such  cases  as  you  have  just  mentioned,  what 
was  done,  if  anything,  to  cover  up  the  running  and 
spreading  of  the  ink  at  the  borders  or  edges? 

''A.  In  the  first  place,  the  printer  would  thicken  up 
his  ink  or  use  a  different  kind  of  ink  to  prevent  this 
spreading  or  he  would  run  something  around  the  border 
or  edge  to  hide  this  defect. 

**Q.  53.  Did  you  ever  make  any  plates  for  the  print- 
ing of  a  ring  or  border  around  the  edges,  to  cover  up  the 
running  or  spreading  of  the  ink  as  you  have  just  men- 
tioned? 

A.  Yes,  justifls  often  as  the  printer  would  decide  that 
by  printing  a  l)ord'er  he  could  eliminate  the  ragged  ap- 
pearance of  the  edges  of  the  picture,  I  would  have  to  make 
a  plate  for  him. 

''Q.  54.  How  long  ago  have  you  made  plates  for  print- 
ing a  border  around  work,  where  the  ink  ran  or  spread, 
so  as  to  present  ragged  or  unsightly  edges  or  margins  ? 

'*A.     About  sixteen  or  seventeen  years  ago. 

"Q.  55.  How  common  a  practice  was  it,  to  your  knowl- 
edge, in  the  printers'  art,  to  print  rings  or  borders  around 
different  kinds  of  work,  wliere  the  ink  ran  or  spread,  to 
cover  up  defects  or  unsightly  appearances  in  the  edges 
or  margins  of  the  work  ? 

*'A.  It  is  so  common  that  everybody  in  the  printing 
establishment  would  be  expected  to  know  it. 
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'*Q.  56.    Was  it  a  part  of  the  common  knowledge  and 
practice  of  the  printers'  art? 
''A.    Yes." 

Alexander  B.  Sherwood,  president  of  the  Sherwood  En- 
graving Company,  of  Chicago,  with  thirty  years'  experi- 
ence in  tlie  printers'  art,  on  page  402,  was  asked  and  tes- 
tified : 

*'Q.  14.  Have  you  any  knowledge  or  use  of  borders 
in  tlie  printing  art  generally,  or  distinct  from  the  litho- 
grapliic  work? 

**A.  Yes,  sir.  The  method  in  each  kind  of  business 
is  practically  the  same,  and  the  result  obtained,  so  far  as 
tliat  particular  feature  goes,  is  the  same. 

''Q.  15.  How  long  have  you  known  of  the  use  of  bord- 
ers by  printers,  for  either  covering  up  unsightly  edges 
or  margins  on  the  work  being  done,  or  for  giving  defini- 
tion or  sharpness  of  outline  to  the  work  included  in  the 
border,  or  for  other  purposes? 

"A.  It  has  always  been  the  practical  and  common 
metliod  of  handling  such  work ;  to  my  knowledge  for  thir- 
ty-four years. 

**Q.  16.  If  you  had  been  printing  a  work  or  design  or 
picture  of  any  kind,  for,  say,  the  last  thirty  years,  and 
you  found  tliat  the  ink  or  colors  or  whatever  was  used 
ran  or  spread,  so  as  to  create  an  objectionable  or  un- 
sightly outer  edge  or  margin,  what,  in  the  exercise  of 
your  knowledge  of  the  lithographing  and  printing  arts, 
would  you  ha\'e  immediately  done  to  cover  up  or  obliter- 
ate such  objectionable  outer  edges  or  margins  of  the 
work  ? 

**A.  The  first  thought  that  would  occur  to  me,  both 
from  the  economical  and  practical  standpoints,  would  be 
to  make  a  border  which  was  sufficiently  wide  and  solid 
to  cover  over  and  obliterate  these  unsightly  edges,  either 
by  printing  in  a  stronger  color  itself  than' the  colors  un- 
dcrlyinir,  or  l)y  finishing  with  a  bronze  border,  as  on  the 
sheet  hero  before  me. 

*'Q.  17.  What  would  you  say  as  to  its  requiring  any 
invention  on  your  part,  or  on*  the  part  of  any  other 
l)rin1«'r,  to  jirint  a  border  in  such  a  case? 

"A.     The  question  appears  ridiculous  to  me,  for  the 


43 

proposition  as  you  state  it  is  so  self-evident  to  any  juac;- 
tical  man  tliat  there  could  l»e  no  (juestion  about  liis  beinji^ 
foolisii  enough,  in  view  of  that  hcin*::  the  oidy  way  to  f?et 
over  the  dilliculty,  antl  which  is  conimonly  and  universally 
known. 

*'Q.  18.    IjV  'foolish  enough,'  you  mean  simple  enough  ? 

"A.    Yes/sir." 

Emil  A.  LeGros,  vice-president  of  the  Franklin  Company, 
— a  large  engraving  and  printing  company — on  page  404 
was  asked: 

"Q.  2.  How  long  have  you  been  acquainted  Avith  the 
engraving  business,  and  the  i)rintiug  business? 

"A.    About  twenty-one  years, 

'*Q.  3.  In  the  engraving  and  printing  business,  what 
is  the  })ractice  or  custom,  when  a  picture  or  piece  of  work 
of  any  kind  shows  defective,  raggwl,  or  unsightly  edges 
or  margins,  to  cover  up  or  obliterate  or  conceal  such  un- 
sightly or  objectionable  edges? 

"A.  It  is  customary  to  print  a  border  of  some  kind 
around  the  picture. 

**Q.  4.  How  long  have  you  known  of  such  custom  or 
practice  in  the  engraving  or  printing  arts  ? 

*'A.    As  long  as  I  have  been  in  the  business. 

'*Q.  5.  From  your  knowledge  and  experience,  what 
would  a  printer  or  engraver  naturally  have  done  if  the 
work  in  hand  show^ed  a  defective  or  unsightly  appear- 
ance around  the  edges? 

*'A.    Print  a  ])order  around  it. 

^^Q.6.  Has  that  been  the  case,  to  your  knowledge,  for, 
say,  the  last  fifteen  or  twentj'  years? 

"A.    It  has. 

"Q.  7.  What  have  you  to  say,  from  your  knowledge 
and  experience,  as  to  whether  or  not  the  printing  of  a 
border  around  the  work  would  have  involved  any  inven- 
tion? 

*'A.  I  shouldn't  think  it  would  be  considered  an  in- 
vention, because  it  has  been  used  in  the  regular  course 
of  business  right  along." 

There  is  no  testimony  whatever  in  the  record  qualifying  or 
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disputing  the  testimony  of  the  witnesses  as  quoted  above,  so 
that  it  stands  as  established  and  settled  by  the  evidence  that 
it  was  a  common  custom  and  expedient  on  the  part  of  print- 
ers generally,  for  many  years  before  the  date  of  the  invention 
of  the  first  Cohn  patent,  to  print  a  border  around  various  kinds 
of  work  to  cover  up,  obliterate  or  conceal  ragged,  irregular, 
or  unsightly  edges  caused  by  the  spreading  or  running  of  the 
ink  or  whatever  was  used  for  the  printing.  Indeed,  it  would 
seem  that  no  evidence,  as  to  the  custom  of  printers  in  this  re- 
gard, was  needed,  as  we  have  no  doubt  all  seen  such  borders 
as  long  as  we  can  remember.  But,  however,  this  may  be,  it  is 
established  by  the  evidence  on  the  part  of  the  defendant,  and 
unquestioned  and  undisputed  by  any  evidence  on  the  part  of 
the  complainant. 

Fifth  Division  of  the  Old  Art. 

Furthermore,  borders  were  printed  around  the  trans- 
parent windows  of  one-piece  envelopes  long  prior  to  the  date 
of  the  invention  of  the  first  Cohn  patent.  The  Busch  1896 
English  patent,  at  page  716  of  the  Eecord,  describes  a  one- 
piece  window  envelope  with  a  border  printed  around  the  win- 
dow or  transparent  portion  or  section.  The  specification  of 
the  Busch  patent  says  (the  italics  being  ours) : 

"This  invention  relates  to  postal  envelopes  which  dif- 
fer from  others  by  the  fact  that  a  portion  or  the  whole 
of  the  envelope  is  transparent,  so  that  the  address  of  the 
letter  may  be  read  through  the  envelope,  and  need  not, 
therefore,  be  written  or  printed  on  the  same.     .     .     . 

**In  some  cases  the  front  of  the  envelope  is  made  of 
transparent  material,  while  the  back  is  opaque,  or  vice- 
versa;  or  a  portion  of  the  front  may  be  transparent,  while 
the  rest  of  the  envelope  is  opaque,  or  the  back  and  a  por- 
tion of  the  front  may  be  transparent. 

"The  desired  contrast  or  difference  may  be  produced 
either  by  choosing  two  different  kinds  of  paper,  or  by 
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pritit'tnt;  with  opaque  coloring  matter  applied  to  a  por- 
tion of  the  envelope." 

It  appears  from  the  above  that  tlie  J3iisc*li  specification 
plainly  discloses,  among  other  things,  a  one-piece  window  en- 
velope, in  which  a  portion  of  the  front  forming  the  window 
or  space  for  the  address  to  show  through,  is  to  be  transpa- 
rent, wliile  the  remaining  jiortion  of  the  front  is  to  be  ren- 
dered opaque  by  printing  an  opaque  coloring  matter  on  the 
paper,  thus  constituting  a  border.  It  appears  that  the  border 
in  the  envelope  of  the  Busch  patent  is  to  extend  from  the 
window  or  transparent  portion  to  the  edges  of  the  envelope, 
thus  covering  the  entire  front  of  the  envelope,  except  the  trans- 
parent window  or  space.  As  we  have  already  pointed  out, 
the  first  Cohn  patent  in  suit  contemplates  this  precise  arrange- 
ment of  border.  The  specification,  in  describing  the  drawings, 
says  that  *'Fig.  2  represents  an  envelope  with  a  different 
shaped  opening  from  that  of  Fig.  1,  and  in  which  the  entire 
face  of  the  envelope  around  the  window  is  assumed  to  have 
been  imprinted  or  colored  to  give  definition  to  the  window 
opening  and  obliterate  signs  of  'creep'  in  the  transparency- 
producing  preparation."  And,  again,  in  line  46  of  the  first 
column,  after  describing  the  application  of  the  transparency- 
producing  preparation,  the  specification  says  that,  ''The  re- 
maining portion,  or  a  part  of  the  remaining  portion,  of  the 
blank  which  forms  the  face  of  the  finished  envelope  A  is  then 
imprinted  with  a  suitable  opaque  coloring  matter." 

We  introduced  three  illustrative  envelopes  showing  the  in- 
vention described  and  disclosed  in  the  Busch  patent,  and  they 
were  offered  in  evidence  at  page  400  of  the  Defendant's  Tj^pe- 
written  Record  filed  in  the  court  below.  Mr.  Bond,  the  de- 
fendant's expert,  on  page  576  of  the  Record,  after  describing 
the  three  illustrative  envelopes,  was  asked  and  testified : 

"Q.  5.    How  far  do  you  consider  that  the  three  envel- 
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opes  produced  by  you  and  discussed  above  are  fair,  real 
and  actual  embodiments  and  exemplifications  of  the  en- 
velopes shown  and  described  in  this  English  Busch  1896 
patent? 

**A.  All  three  of  the  envelopes  are  fair,  real  and  ac- 
tual representations  of  envelopes  which  would  be  made 
by  following  the  directions  for  making  envelopes,  found 
in  this  Busch  patent. 

"Q.  6.  I  notice  in  the  second  and  third  envelopes  pro- 
duced by  you  that  the  transparent  portion  or  window  of 
the  envelope  is  somewhat  oval  in  shape.  Do  you  consider 
that  in  any  way  a  departure  from  the  description  of  the 
Busch  patent? 

'*A.  I  do  not.  It  is  merely  a  matter  of  selecting  the 
shape  of  the  transparent  portion,  and  there  is  nothing 
in  the  Busch  patent  limiting  the  shape  of  the  transparent 
portion  to  any  particular  form. 

"  Q.  7.  How  far  does  the  oval-shaped  window  in  these 
two  Busch  envelopes  correspond  to  the  shape  of  the  trans- 
parent windows  of  the  Brown  1862  patent! 

"A.  They  are  substantially  the  same  as  the  windows 
of  the  transparent  portions  of  the  envelopes  of  the  Brown 
1862  patent. '^ 

The  correctness  of  these  illustrative  envelopes,  as  embody- 
ing the  inventions  described  in  the  Busch  patent,  is,  we  think, 
literally  admitted  by  Cohn  in  his  testimony,  at  page  188,  where 
we  asked  him  about  one  of  the  complainant's  exhibits  marked 
R,  and  where  he  testified  as  follows : 

"X-Q.  161.  The  specification  of  the  Busch  British  1896 
patent  among  other  things  says  that,  'A  portion  of  the 
front  may  be  transparent,  while  the  rest  of  the  envelope  is 
opaque.'  This  is  true  of  the  envelope  Exhibit  R,  is  it 
not? 

'*A.    It  is. 

"X-Q.  162.  This  is  also  true  of  the  envelope  Defend- 
ant's Exhibit  Busch  1896  Envelope  No.  1,  is  it  not? 

"A.    It  is. 

"X-Q.  16.*^.  It  is  also  true  of  the  Defendant's  Exhibit 
Busch  1896  Envelope,  No.  2,  is  it  not? 

♦'A.    It  is. 
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**X-Q.  104.  The  spcfification  of  the  Busch  patent  says 
that,  'The  hack  and  a  portion  of  the  front  may  he  trans- 
parent. Tliis  is  true  of  tlie  Defeinhint's  Exliihit  Buscli 
18!)6  Envelope  No.  3,  is  it  not! 

**A.    It  is.'* 


The  correctness  of  tlie  ilhistrative  envelopes,  as  exempli- 
tieations  of  the  envelopes  disclosed  and  described  in  the  Busch 
patent,  bein^  thus  established  by  the  testimony  of  both  par- 
ties, they  may  be  considered  as  i^hysical  embodiments  of  the 
envelopes  of  the  Busch  patent  and  treated  accordingly. 

The  only  difference  between  the  envelope  of  the  first  Cohn 
patent  and  the  envelope  of  the  Busch  1896  English  patent  is, 
that  Cohn  makes  only  a  part  of  his  paper  transparent,  before 
applying  a  border  around  such  part,  while  Busch  made  his 
entire  blank  transparent,  or,  what  is  the  same  thing,  took 
transparent  paper  for  his  stock  to  begin  with,  and  then  print- 
ed his  border  over  such  portion  as  he  did  not  desire  to  leave 
exposed  or  transparent.  He  then  printed  his  border  of  col- 
oring matter  so  as  to  give  definition  to  the  window,  and  cover 
or  obscure  the  remainder  of  the  face  of  the  envelope  by  ex- 
tending the  border  from  the  edges  of  the  window  to  the  edges 
of  the  envelope,  as  Cohn  says  his  border  may  be  extended. 
This  forms  precisely  the  kind  of  a  border  that  Cohn  contem- 
plated and  described  as  falling  within  the  scope  and  limits  of 
his  invention. 

The  border  that  Busch  printed  on  is  printed  or  superposed 
on  top  of  such  portion  of  the  envelope  as  he  desired  to  cover 
up  or  obscure,  and  the  Cohn  border  is  printed  or  superposed 
on  top  of  such  portion  of  the  envelope  as  he  desired  to  cover 
up  or  obscure,  and  is,  and  necessarily  must  be,  in  order  to 
serve  its  purpose,  printed  over  the  outer  margin  or  edge  of 
the  transparent  window  itself,  and  so  thereby  covered  up  and 
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obscured  the  portion  of  the  transparent  space  which  he  de- 
sired to  conceal — the  outer  edge  or  portion  that  had  the  rag- 
ged appearance.  Both  Cohn  and  Busch,  therefore,  print  or 
apply  the  coloring  matter  over  the  transparent  paper — dif- 
fering only  as  to  the  amount  covered.  AVhether  Busch  him- 
self applied  the  transparency-producing  preparation,  or  some 
one  else  applied  it  before  he  began  his  work,  is  immaterial. 
Whether  Cohn  applies  the  transparency-producing  prepara- 
tion himself,  or  takes  the  paper  to  which  it  has  already  been 
applied,  is  likewise  immaterial.  Both  use  material  that  has 
the  window  or  address  space  somehow  or  other  made  trans- 
parent, either  during  its  manufacture  or  afterwards.  Busch 
says  that  the  desired  contrast  between  the  window  and  the 
balance  of  the  envelope  may  be  produced  "by  printing  with 
opaque  coloring  matter  applied  to  a  portion  of  the  envelope." 
Note  that  the  coloring  matter — the  border — is  applied  by 
''printing,"  and  that  it  is  applied  only  to  a  "portion"  of  the 
envelope,  just  as  in  the  Cohn  envelope. 

Sixth  Division  of  the  Old  Art. 

Furthermore  borders  were  printed  around  transparent 
spaces  made  in  opaque  paper  by  the  application  of  an 
oily  preparation,  for  various  purposes,  long  prior  to  the  al- 
leged invention  of  the  first  Cohn  patent,  as  shown  by  a  num- 
ber of  patents  offered  in  evidence  that  were  not  referred  to  or 
considered  in  the  prosecution  of  the  Cohn  application  in  the 
Patent  OfTice.  This  will  be  apparent  on  reference  to  the  pat- 
ents themselves. 

The  Tudor  1878  Patent,  at  page  698,  relates  to  the  making 
of  imitation  stained  glass  windows  on  paper,  and  consists 
in  printing  lines  in  heavy  opaque  ink  on  the  paper  selected, 
and  then  applying  the  transparency-producing  preparation  to 
the  spaces  or  sections  included  within  such  heavy  lines.    These 
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heavy  printed  lines  represent  the  ''leading"  which  was  used 
in  stained  glass  windows  between  the  pieces  of  glass.  As  a 
matter  of  fact,  they  form  a  border  around  each  transparent 
section  or  portion  of  the  paper  and  give  it  definition,  and 
necessarily  sei've  to  cover  up  and  conceal  any  spreading  or 
bleeding  of  the  oil  used  in  making  the  sections  transparent. 
In  this  way  they  perform  the  function  and  do  the  work  of  the 
borders  in  the  Cohn  envelope.  The  Tudor  specification,  among 
other  things,  says : 

"The  nature  of  my  invention  consists  in  paper  having 
opaque  lines  printed,  painted,  or  stained  thereon,  resem- 
bling the  outlines  of  leaden  sash  doors  usually  employed 
in  the  construction  of  stained  glass  windows,  and  trans- 
parent coloring  applied  by  printing,  staining  or  painting 
the  spaces  between  the  opaque  lines.  This  paper  is  eas- 
ily transported  and  readily  applied  to  window  panes ;  and 
when  oiled  or  coated  and  filled  in  the  pores  with  resin- 
uous  substances,  as  by  varnishing  it,  it  becomes  in  the 
colored  portions  more  or  less  transparent,  and  presents 
the  pleasing  effect  of  stained  glass  of  usual  construction. 

"Plain  paper,  such  as  lithographic  or  writing  paper, 
may  be  used.  Paper  more  transparent  is  preferable. 
The  opaque  lines  and  coloring  may  be  applied  on  one  or 
both  sides  of  the  paper." 

The  fact  that  the  Tudor  paper  contains  many  transparent 
portions  or  sections  is  immaterial.  There  is  a  border  around 
each  transparent  portion,  and  it  is  obvious  that,  when  the 
transparent  coloring  is  applied  to  render  the  spaces  or  figures 
transparent,  particularly  when  such  preparation  is  applied 
by  staining,  as  the  specification  says  may  be  the  case,  the 
transparency-producing  material  will  flow  into  and  permeate 
the  fiibres  or  tissues  of  the  paper  and  present  ragged  and 
unfinished  edges  around  the  spaces,  were  it  not  for  the  opaque 
border  lines  printed  around  each  of  the  spaces,  which  cannot 
but  serve  the  purpose  of  covering  up  and  concealing  such 
ragged  appearance  and  giving  definition  to  the  figure  or  space 
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enclosed  within  the  lines.  We  thus  have,  in  the  Tudor  patent, 
opaque  i)ap('r  with  predetermined  spaces  rendered  transpar- 
ent by  some  oily  preparation,  and  with  heavy  lines  around 
each  of  the  spaces.  Any  one  of  the  spaces  may  be  considered 
as  corresponding  to  the  transparent  space  or  window  in  the 
paper  of  the  Cohn  envelope,  and  its  border  as  corresponding 
to  the  l)or(lcr  of  the  Cohn  envelope. 

In  view  of  this  Tudor  patent,  there  was  nothing  new,  there- 
fore, in  making  paper  transparent  by  the  application  of  an 
oily  preparation  in  the  desired  space  or  spaces,  and  printing 
a  heavy  border  around  such  space  or  spaces,  and  which  in- 
herently and  in  the  very  nature  of  things  must  operate  to 
cover  up  and  conceal  any  ragged  or  unfinished  appearance  in 
the  edges  of  the  spaces  caused  by  any  flowing,  spreading,  or 
bleeding  of  the  oily  preparation  through  the  fibres  and  tis- 
sues of  the  paper. 

The  Hole  1894  British  Patent  is  for  a  coin  bag  made  up 
of  paper  or  other  material  provided  with  holes  or  perfora- 
tions, through  which  the  coin  may  be  seen,  and  with  a  heavy 
colored  border  printed  on  the  paper  outside  of  the  holes,  so 
as  to  distinguish  and  give  definition  to  the  same.  The  Hole 
specification,  on  page  706,  after  describing  coin  bags  made 
of  paper  or  other  material,  says : 

"With  bags  so  constructed  it  will  be  unnecessary  to 
open  them  to  ascertain  the  nature  of  their  contents  as 
this  can  be  easily  and  quickly  done  by  reason  of  the  per- 
forations, aided  if  necessary  by  black  or  other  coloured 
lines  on  tlie  exterior  of  the  bags  which  would  form  a 
relief  to  the  colour  of  the  coins  it  contains." 

The  drawing  of  tlic  Hole  patent  appears  at  page  708,  and 
a  mere  glance  at  it  shows  that  it  discloses  the  use  of  colored 
or  tinted  borders  around  a  desired  space  to  give  definition  to 
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tlie  same.  Of  courso,  such  lK)r(lers  would  obliterate,  cos ci-  \\\) 
or  conceal  any  imperfections,  defects  or  undesirable  appear- 
ances in  the  paper  over  wliich  they  were  superposed,  the 
same  as  the  border  does  in  tlie  lirst  Cohn  patent. 

The  Leioii  18114  British  Publication  shows  what  may  be 
termed  a  fashion  display  device  for  setting::  olT  the  appearance 
of  dress  materials.  It  shows  how  a  given  dress  material  will 
look  when  made  up  and  worn.  The  invention  consists  in  a 
siieet  of  any  desired  material  in  which  the  outline  of  the 
human  ligrire,  either  in  whole  or  to  the  extent  desired,  is  de- 
lineated in  transparent  material,  while  the  surface  or  face 
of  the  sheet  outside  of  the  ligure  is  covered  by  a  black  or 
other  colored  border.  The  nature  of  the  invention  will  be 
readily  understood  by  inspecting  the  drawings  at  page  713. 
The  specification  of  the  Leigh  publication — for,  at  i)age  461, 
it  was  proved  into  the  case  as  a  publication  rather  than  as  a 
patent — at  page  711  says: 

"It  has  already  been  explained  that  my  invention  re- 
(juires  that  portions  c  of  the  sheet,  that  is  as  much  of 
the  latter  as  is  within  the  outline  a  shall  l)e  transiiarent. 
If  celluloid  is  the  material  of  the  sheet,  then  the  neces- 
sary transparency  is  already  there.  If,  on  the  other 
hand,  the  material  of  the  sheet  is  opaque  normally  such 
within  i^ortions  c  nmst  be  made  transparent,  or  of  trans- 
parent material,  care  being  taken  wlien  the  ojiaque  por- 
tion and  tiie  transi)arent  ])ortions  are  of  distinct  mate- 
rials, tliat  they  are  evenh^  and  well  joined  along  the 
said  outline  a." 

The  specification  on  the  same  page  says : 

"It — the  material — must  be  naturally  transparent  or 
at  any  rate  capalile  of  l)eing  made  transparent." 

It  appears,  therefore,  from  an  examination  of  the  Leigh 
publication  that  it  was  old  to  take  a  sheet  of  proper  kind 
and  make  a  desired  portion  transparent,  and  to  print  a  border 
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around  tlie  transparent  portion  o»^  black  or  other  colored 
ink  or  material  to  give  definition  lo  the  transparent  space, 
and  sucli  colored  border  necessarily  must  have  the  effect 
of  obliteratin.q-,  covering  up  or  concealing  any  defect  or  un- 
siglitly  ajijicarance  in  the  sheet  beneath  the  border.  The 
specification,  in  speaking  of  the  border,  says  that  ''Its  func- 
tion is  to  coyer  up  the  material  of  the  cloth  undergoing  ex- 
Jiibition  and  inspection,  for  an  area  outside  the  said  outline 
a  sufliciently  extensive  in  all  directions  to  prevent  the  cloth 
outside  the  outline  obtruding  itself  into  the  customer's  field 
of  view,"  that  is,  to  cover  up  and  conceal  anything  which 
it  is  desired  shall  not  be  seen. 

The  Smith  &  Brown  1901  British  Patent  describes  a 
method  of  making  transparent  tablets,  posters,  labels,  and 
similar  devices  for  advertising  purposes,  and  the  specifica- 
tion, at  page  722,  describes  the  invention  as  consisting  in 
the  making  of  certain  portions  of  the  paper  transparent  by 
a  suitable  material  and  printing  or  otherwise  applying  inks 
or  colors  around  the  same  which  thus  constitutes  a  border 
around  the  transparent  portions. 

"The  printing  or  application  of  such  blaflk  ink  or 
colour,  or  inks  and  colours,  is  for  the  specific  purpose 
of  rendering  opaque  and  dense  certain  and  predeter- 
mined parts  of  tlie  said  advertisement  or  public  notice 
wlien  tlie  said  advertisement  or  public  notice  is  placed 
before  artificial  liglit  and  also  to  enable  us  by  means  of 
spirit  varnish  to  make  transparent  other  certain  and 
predetermined  jiarts  of  the  aforesaid  advertisement,  or 
puljlic  notice,  which  parts  are  exposed  or  left  unpro- 
tected l)y  the  nl)sence  of  the  ])lack  ink,  or  colour  or  inks 
and  colours,  which  are  not  printed  or  applied  on  the 
aforesaid  certain  and  predetennined  transparent  parts 
of  the  reverse  or  negative  surface  of  the  aforesaid 
paper,  to  tli;>t  surface  on  which  the  advertisement  or 
public  notice  is  printed  and  displayed. 

"We  apply  spirit  varnish  of  ordinary  commercial 
manufacture  to  certain  and  jiredetermined  parts  on  the 
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reverse  or  nejrativc  surface  of  paper  to  tliat  surface 
on  which  is  printed  or  <lisplayo(l  advertisiii*,^  nuitter, 
which  certain  an«l  pnMh'tcrniincd  parts  we  j)urposely 
lcav«'  hare  or  unprofrctctl  |)y  reason  of  not  printin*,^  or 
applyiiiir  bhick  ink  or  colour  or  inks  antl  colour  on  the 
said  parts. 

"The  a|»|>lication  of  spirit  vaniisli  is  for  tlie  specific 
purpose  of  renderinu:  transparent  onlv  sucli  parts  of 
the  advertisinir  matter  as  we  desire  and  intend  to  show 
and  lieconie  brilliant  when  the  said  pa})er  on  whicli  is 
printed  or  dis|)layed  advertising  matter  is  placed  before 
artificial  liglit." 

The  foregoinp:  quotation  shows  that  the  Smith  &  Brown 
1*)()1  P,ritish  patent  discloses  a  sheet  of  paper  with  certain 
and  predetermined  parts  made  transparent  by  the  applica- 
tion of  varnish  which,  of  course,  is  an  oily  preparation,  and 
printing  the  surface  of  the  paper  outside  of  the  spaces  so 
rendered  transparent  with  a  black  or  other  colored  ink,  thus 
forminn:  a  border  around  the  transparent  spaces,  the  print- 
ing of  such  Iwrder  necessarily  and  inherently  must  have  the 
efifect  of  o))literating,  covering  up  or  concealing  any  run- 
ning or  bleeding  of  the  varnish  or  oily  preparation  into  the 
tissues  of  the  fibres  of  the  paper,  the  same  as  the  border 
around  the  transparent  window  of  the  envelope  of  the  first 
Cohn  patent. 

Neither  the  Tudor,  Hole,  Leigh,  and  Smith  &  Brown 
patents  or  i)ubIications  was  before  the  Examiners  in  the 
Patent  Office,  so  far  as  the  proceedings  disclose.  They  show 
that  it  was  old  in  various  arts  to  take  paper  and  render 
certain  desired  and  predetermined  parts  of  it  transparent 
by  the  application  of  an  oily  preparation,  thus  forming 
transparent  windows  or  spaces  and  printing  or  otherwise 
applying  inks  or  coloring  matter  around  the  transparent 
windows,  thus  forming  borders  which  application  of  inks 
necessarily  had,  and  must  have  had,  the  effect  of  giving 
definition  to  the  windows  or  si)aces,  and  of  covering  up  and 
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concealiiicr  or  obliterating  any  running  or  bleeding  of  the 
oily  preparation  in  the  fibres  or  tissues  of  the  paper.  They 
fully  meet  the  contention  of  Colin 's  attorney  in  his  argu- 
ment before  the  Examiners-in-Chief,  at  page  611,  where,  in 
speaking  of  the  Cohn  invention,  he  says : 

*'The  novelty  of  this  invention  is  in  providing  a 
colored  or  tinted  border  surrounding  a  window  portion 
which  has  been  made  transparent  by  some  preparation 
which,  because  of  its  oily  character,  will  creep  into  the 
surrounding  opaque  stock  and  give  a  ragged  and  un- 
sightly outline  to  the  transparent  window,  and  I  submit 
tliat  neither  of  the  references  cited  has  any  bearing 
upon  such  a  feature,  or  offers  any  suggestion  of  the 
same." 

The  above  argument  could  not  have  been  presented  had  the 
above  references  been  discovered  and  cited  by  the  Examiner, 
showing  transparent  portions,  spaces,  or  windows  in  opaque 
paper  produced  by  the  application  of  oily  preparations,  which 
inherently  and  from  their  nature  must  have  spread  and  bled 
and  formed  rough  and  ragged  edges,  with  borders  of  ink  or 
other  colors  printed  around  them.j  which  necessarily  operated 
to  cover  up  or  conceal  the  unsightly  edges  and  give  definition 
to  the  windows,  and  a  finished  and  ornamental  appearance  to 
the  work.  They  show  that  the  very  idea  and  feature,  which 
counsel  emphasized  in  his  argimient  in  the  Patent  Office,  was 
fully  disclosed  in  patents  long  prior  in  date  to  the  Cohn  ap- 
I)lication,  so  that  the  public  was  in  full  possession  of  every 
idea  that  Cohn  relies  on  to  support  the  claim  of  novelty,  utility, 
and  invention  in  the  envelope  of  his  first  patent. 
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Keeapitulation  of  tlu*  Various  Uses  of  Borders. 

To  rccapitiilato  the  stato  of  the  art,  we  find  tliat  it  is  estab- 
lishp<l  and  settlod  by  tlio  evidonce  tliat  a  ono-pioce  transparent 
window  envelope  made  from  opaque  paper  like  those  do 
scribed  ami  claimed  in  the  lirst  Cohn  patent,  but  without  a 
border  around  the  transparent  windows,  was  described  and 
disclosed  to  the  world  \on*r  prior  to  the  date  of  the  Cohn  in- 
vention, as  shown  ))y  the  P>r<)wn  18()2  patent;  that  it  was  old 
to  print  borders  around  tliree-color  pictures,  lithopfraph 
labels,  an<l  various  kinds  of  printers'  work  generally,  as 
shown  in  the  Osborne  1900  art  calendar,  and  testified  to  by 
a  number  of  witnesses  on  the  part  of  the  defendant,  whose 
testimony  stands  unquestioned  and  undisputed  by  a  word  of 
testimony  on  the  part  of  the  complainant ;  that  it  was  old  to 
print  a  border  around  a  one-piece  transparent  window  en- 
velope made  of  transparent  stock  with  the  border  covering 
the  face  of  the  envelope  outside  of  the  transparent  window, 
as  disclosed  in  the  Busch  1896  patent ;  and  that  it  was  old  to 
print  Iwrders  around  various  transparent  spaces  made  in 
opaque  paper  by  the  application  of  an  oily  preparation  to  the 
desired  spaces  and  around  holes  or  perforations  in  paper  to 
give  definition  and  distinctness  to  the  same,  as  disclosed  in 
the  Tudor  1878  patent,  the  Hole  1894  British  patent,  the  Leigh 
1894  British  publication,  and  the  Smith  &  Browne  1901  British 
patent. 

ContcDtions  Based  on  the  State  of  the  Art. 

In  view  of  the  fact,  established  and  settled  by  the  testimony 
of  many  witnesses  on  the  part  of  the  defendant,  and  not  ques- 
tioned or  disputed  by  any  testimony  on  the  part  of  the  com- 
plainant, that  borders  had,  long  prior  to  the  invention  of  the 
first  Cohn  patent,  been  printed  around  the  edges  of  three- 
color  pictures,  of  lithograph  colored  labels,  and  of  different 
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kinds  of  printers'  work  generally  to  cover  up  and  conceal 
uneven,  ragged  or  unsightly  edges  or  margins,  caused  by  the 
running  and  spreading  of  the  colors  or  inks,  or  other  causes, 
and  tliat  borders  had  been  printed  around  the  edges  of  vari- 
ous spaces  in  opaque  paper  rendered  transparent  by  the  ap- 
plication of  an  oily  preparation  for  various  purposes,  which 
borders  necessarily  and  inherently  had  the  effect  of  obliterat- 
ing, covering  up  or  concealing  any  ragged,  irregular  and  un- 
desirable appearances  in  the  edges  of  the  transparent  spaces 
caused  by  the  running  of  the  oily  preparation,  as  well  as  to 
give  definition  and  sharpness  of  outline  to  the  matter  included 
within  the  border,  and  a  more  ornamental  and  finished  ap- 
pearance to  the  work,  we  contend  that  no  invention  was  in- 
volved in  i)rinting  such  a  border  on  an  envelope  to  cover  up 
the  spreading  or  running  of  the  oil  in  making  the  transparent 
window  in  the  envelope  of  the  first  Colin  patent,  and  to  give 
definition  to  the  enclosed  space,  and  give  it  a  more  finished 
and  ornamental  appearance.  The  printing  of  borders  on  the 
envelopes  of  the  first  Cohn  patent  is  an  operation  that  falls 
within  the  printers'  art.  The  work  is  done  by  printers.  It 
is  done  on  printing  presses.  An  ink  is  used  to  print  the 
borders.  The  whole  operation  is  a  part  of  the  printers'  art. 
The  printing  of  the  border  to  cover  up  or  conceal  the  spread- 
ing or  running  of  the  ink  or  oil  is  precisely  for  the  same  pur- 
pose as  the  printing  done  to  cover  up  or  conceal  the  running 
or  spreading  of  the  inks  or  colors  in  the  various  instances  of 
the  use  of  borders  established  in  the  evidence.  Not  only  are 
the  uses  analogous,  but  they  are  the  same.  A  border  that 
would  cover  up  imperfections  in  the  one  case  will  cover  up 
imperfections  in  the  other.  The  method  of  applying  the 
border  in  all  these  cases  is  the  same  and  the  function  which 
the  border  performs  is  the  same.  The  uses,  objects,  utilities, 
and  advantages  are  the  same. 
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Tho  coniplainant  Colin  on  cross-examination  aibnittcd  that 
the  purposes,  ()l)j(H'ts  and  advantaijcs  rosultinpf  from  tlie 
printing  of  lK)nhM-s  around  pictures  and  otiier  kinds  of 
work,  mentioned  hy  the  witnesses  on  tlie  part  of  the 
defendant,  were  exactly  the  same  as  in  tlic  printinc: 
of  the  borders  around  the  transparent  windows  of  one- 
piece  envelopes.  AVe  asked  him  a  question  framed — 
as  to  its  last  portion  which  we  italicize — in  the  exact  words 
of  the  witness  Olson,  in  answering  question  17,  already  quoted, 
as  to  the  object  of  the  border  on  his  patented  envelopes,  and 
he  stated  that  the  same  purposes  and  advantages  existed  in 
the  printing  of  the  border  on  envelopes  that  defendant's  wit- 
nesses had  assigned  for  the  use  of  borders  on  pictures  and 
other  kinds  of  work.  At  page  183,  we  asked  Cohn  and  he 
testified : 

"X-Q.  156.  In  answering  Q.  70,  you  say  that  you  con- 
sider, the  ring  or  border  as  of  the  utmost  importance. 
The  reasons  for  your  opinion  are  because  the  presence  of 
the  border  gives  definition  to  tlie  enclosed  transparent 
space,  covers  up  and  conceals  any  objectionable  or  un- 
sightly appearance  caused  by  the  irregular  or  ragged 
outlines  resulting  from  the  running  or  spreading  of  the 
transparency-producing  preparation,  and  gives  a  more 
finished,  or  ornamental  appearance  to  the  job,  or  to  ex- 
press the  matter  more  briefly,  the  border  is  primarily  to 
cover  defc'cts,  and  secondarily  it  enhances  the  beauty  and 
value  in  some  cases.  Is  not  this  a  brief  summary  of  the 
objects,  uses,  and  purposes  of  the  border  mentioned  in 
the  claim  of  the  first  patent  sued  on? 

''A.     It  is." 

From  the  above,  it  is  plain  that  all  of  the  witnesses  on  both 
sides  agree  that  the  uses,  objects  and  utilities  of  the  border 
when  surrounding  a  three-color  picture,  lithograph  labels  or 
printers'  work  generally,  and  when  surrounding  the  trans- 
parent portion  of  a  one-piece  window  envelope,  are  the  same 
in  every  respect.    At  the  most,  therefore,  and  for  the  present 
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disregarding  the  prior  patents,  all  that  Cohn  did  was  to  print 
an  old  liorder  around  a  desired  piece  or  portion  of  a  paper  to 
cover  up  or  conceal  undesirable  or  unsightly  appearances  in 
its  margin  or  outline,  which,  of  course,  would  necessarily  give 
definition  or  definiteness  to  the  portion  of  the  paper  included 
within  the  border,  just  as  others  had  been  doing  for  years 
on  many  other  kinds  of  work. 

But  for  the  present  disregarding  the  use  of  borders  on 
three-color  pictures,  lithograph  labels,  printers'  art  generally, 
and  the  borders  shown  in  the  Tudor,  Hole,  Leigh,  and  Smith 
&  Browne  patents,  we  think  that,  in  view  of  the  Brown  1862 
and  the  Busch  189(5  patents,  alone,  it  is  plain  that  no 
invention  was  involved  on  the  part  of  Cohn.  The  Brown  1862 
patent  presented  him  with  an  envelope  made  of  opaque  ma- 
terial, with  a  portion  or  window  made  transparent.  The 
Busch  1896  patent  presented  him  with  an  envelope  of  trans- 
parent material,  made  from  stock  that  was  originally  opaque, 
with  a  ])order  printed  around  the  transparent  portion  or  win- 
dow. They  are  both  envelopes.  The  Brown  envelope  was 
without  a  border,  and  the  Busch  contained  a  border.  All  that 
Cohn  did,  and  all  that  he  could  do,  was  to  transfer  the  border 
from  the  one  envelope  to  the  other.  It  is  precisely  as  though 
he  had  a  Brown  envelope  in  his  hand  and  stood  in  the  pres- 
ence of  a  printer  working  at  his  press  and  printing  borders 
on  the  Busch  envelope.  At  the  proper  moment  he  inserts  his 
Brown  envelope  into  the  press  and  prints  the  Busch  border 
on  it,  without  changing  the  press  or  ink,  or  method  of  opera- 
tion, lie  now  has  the  envelope  of  the  first  patent,  without 
any  change,  subtraction  or  addition.  It  is  plain,  under  the 
decisions  of  the  courts  in  similar  cases,  that  he  has  performed 
nothinir  but  a  moclianical  act,  and  has  not  drawn  upon  nor 
employed  tlie  creative  and  originative  faculties,  which  are 
essential  to  an  inventive  act.     He  liardly  exercised  his  rea- 
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soniiii;  facultios.  "NVliat  ho  did  was  an  aot  of  imitation.  He 
printed  tlio  l)ord(»r  around  tlio  window  of  tlip  Brown  1802 
onvolopo  in  the  same  way  that  lie  saw  tlio  |)rintor  doinc:  in 
niakin-^  tlio  l^uscli  ISiXJ  onvtdopos.  He  simply  followed  the 
instruetions  and  directions  of  tlie  Brown  and  Busch  specifica- 
tions, with  which  the  law  conclusively  assumes  that  he  was 
fully  acquainted. 

The  Brown  and  Busch  i)atents  may  he  regarded  as  letters 
directed  to  Cohn  personally,  as,  indeed,  they  are  open  letters 
directed  to  everyhody  in  the  world  interested  in  the  making 
of  envelopes;  hut  we  may  regard  them  as  letters  directed 
from  Brown  and  Busch  to  Cohn  personally.  The  Brown  let- 
ter instructs  Cohn  as  to  how  to  take  a  piece  of  opaque  paper 
and  make  an  envelope  with  a  transparent  window  in  it,  and 
the  Busch  letters  instructs  him  how  he  can  make  a  border 
around  the  window.  It  tells  him  in  express  terms  that  he 
can  make  the  border  by  printing  with  opaque  coloring  mat- 
ter. He  makes  the  envelope  as  Brown  tells  him  and  prints 
the  border  as  Busch  tells  him.  He  has  simply  followed  direc- 
tions and  instructions.  As  to  these  matters,  we  refer  par- 
ticularly to  the  deposition  of  the  defendant's  expert,  Mr. 
Bond,  extending  from  page  579  to  page  582.  In  answering 
question  16  on  page  580,  Mr.  Bond  says  that  "The  envelope 
of  the  first  Cohn  patent  would  result  from  taking  the  envelope 
of  the  Brown  patent  and  printing  thereon  opaque  matter  as 
instructed  by  the  Busch  patent."  In  answering  question  18 
on  page  582,  he  says  that  **No  invention,  in  my  opinion,  was 
required  to  apply  the  instructions  of  the  Busch  patent  as  to 
making  the  face  of  the  envelope  outside  of  a  transparent 
section  opaque,  and  using  such  instructions  in  connection  with 
the  envelope  of  the  Brown  1862  patent"  We  think  it  is  plain 
that  all  Cohn  did  was  to  follow  the  instructions  of  the  letter 
whicli  Bi-own  wrote  to  him  in  1862  and  the  letter  which  Busch 
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wrote  to  liim  in  1896.  They  told  him  everything  that  he 
needed  to  do  and  how  to  do  it.  The  following  of  instructions 
can  never  constitute  invention.  We  think  that  the  lack  of  in- 
vention is  plain  to  demonstration. 

The  law  is  and  for  many  years  has  been  settled  that  the 
mere  double  use  of  a  machine,  device,  idea,  or  invention, 
cannot  be  the  subject  of  a  patent.  It  is  no  invention  to 
apply  a  well-known  thing  or  idea  to  a  new  use.  As  Judge 
Story  illustrated  in  an  early  case,  there  is  no  invention  in 
taking  a  spoon  that  has  been  used  for  eating  soup  and 
use  it  in  eating  beans.  As  said  by  the  Supreme  Court  in 
Potts  V.  Cr eager,  155  U.  S.,  606,  it  is  no  invention  to  take  a 
mill  for  grinding  coffee  and  use  it  for  grinding  spices.  In 
like  manner,  whoever  first  employed  a  border  for  covering 
up  and  concealing  ragged  and  unsightly  edges  in  one  kind 
of  work  made  it  free  and  open  for  use  in  all  kinds  of  work 
where  it  would  subserve  the  same  purpose,  so  that  it  could 
never  thereafter  be  the  subject  of  a  patent.  The  purpose 
for  which  Cohn  says  he  uses  the  border,  even  if  it  be  on 
different  articles  from  those  on  which  borders  had  been 
used  before,  would  be  insufficient  to  impart  patentability  to 
the  envelope  of  the  first  Cohn  patent. 

In  Roberts  v.  Ryer,  91  U.  S.,  157,  the  Supreme  Court 
said: 

"It  is  no  new  invention  to  use  an  old  machine  for 
a  new  purpose.  The  inventor  of  a  machine  is  entitled 
to  the  benefit  of  all  the  uses  to  which  it  can  be  put,  no 
matter  whether  he  had  conceived  the  idea  of  the  use 
or  not." 

In  Pennsylvama  v.  Locomotive  Truck  Co.,  110  U.  S.,  494, 
the  Supreme  Court,  after  reviewing  the  decisions,  said: 

"The  application  of  an  old  process  or  machine  to  a 
similar   or   analogous   subject,    with   no   change   in   the 
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manner  of  application  and  no  results  substantially  dis- 
tinct m  Its  natiiiv,  will  not  sustain  a  patont,  even  if 
the  new  form  of  result  had  not  hefore  been  contem- 
plated." 

lu  Blake  v.  San  Fraucisco,  ll.i  U.  S.,  682,  after  quoting 
from  the  Locomotive  case  above,  the  Supreme  Court,  the 
italics  being  ours,  said: 

''It  follows  from  this  princii)le  that  where  the  pub- 
lic has  acquired  in  any  way  the  right  to  use  a  machine 
or  device  for  a  particular  inirpose,  it  has  the  right  to 
use  it  for  all  the  like  purposes  to  which  it  can  be  ap- 
plied, and  no  one  can  take  out  a  patent  to  cover  the 
application  of  the  device  to  a  similar  purpose. 
If  the  result  claimed  as  new  is  the  same  in  character 
as  the  original  result,  it  will  not  be  deemed  a  new  re- 
sult for  this  purpose.      For  instance,  an  automatic  re- 
lief valve,  used  to  relieve  the  pressure  of  steam,  pro- 
duces no  new  result  in  character  when  used  to  relieve 
the  pressure  of  wafer,  unless   some  further  effect  be- 
sides   the   mere   relief   of   pressure   is    obtained.     This 
qualification,  therefore,  will  not  affect  the  present  case, 
f>ecause  no  new  result  in  character  is  accomplished  by 
the   supposed   invention   of  the  plaintiff.      Besides,    it 
appears  from  the  evidence  that  before  Bailev's  patent 
was  applied  for,  relief  valves  were  in  common  use,  both 
on  land  and  at  sea.     .     .  .     It  is  no  answer  to  this  to 
assert  that  the  application  of  a  relief  valve  to  a  portable 
steam  fire-engine  is   the   invention   of  a   new   combina- 
tion.     There  was  no  invention ;    the   combination  was 
already  in  public  use  on  steamships.     The  application 
of  the  valve  to  a  similar  use  on  land  was  not  a  new  com- 
bination or  a  new  invention." 

In  Lovell  Mamifat^turing  Co.  v.  Cary,  147  U.  S.,  634,  the 
Supreme  Court,  the  italics  being  ours,  said : 

''The  public  cannot  be  deprived  of  an  old  process 
because  some  one  has  discovered  that  it  is  capable  of 
producing  a  better  result,  or  has  a  irider  range  of  use 
than  was  before  known.  In  Smith  v.  Nichols,  21  Wall., 
112,  it  was  held  that  a  mere  carrying  forward,  or  new 
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or  more  extended  application,  of  the  original  thought, 
a  cliango  only  in  form,  proportions,  or  degree,  the  sub- 
stitution of  equivalents,  doing  substantially  the  same 
tiling  in  the  same  way,  by  substantially  the  same  means, 
with  better  results,  was  not  such  invention  as  would  sus- 
tain a  })atent;  and  in  Boherts  v.  Bijer,  91  U.  S.,  150, 
it  was  field  that  it  was  no  new  invention  to  use  an  old 
machine  for  a  new  purpose,  and  that  the  inventor  of  a 
machine  was  entitled  to  the  benefit  of  all  the  uses  to 
which  it  could  1)o  put,  no  matter  whether  he  had  con- 
ceived the  idea  of  the  use  or  not." 

Not  only  was  the  use  of  a  border  on  the  envelope  of  the 
first  Cohn  patent,  to  define  the  window  space  and  to  cover 
up  and  conceal  the  spreading  or  creeping  of  the  oil,  merely 
a  double  use  of  the  border  in  the  same  way  and  for  the 
same  purpose  that  it  had  been  employed  by  three-color 
jirinters,  lithograph-printers,  and  in  the  printing  art  gen- 
erally, but  it  was  a  matter  that  naturally  fell  ivithin  the  line 
of  knowledge  and  work  that  a  printer  is  habitually  doing. 
The  moment  the  necessity  or  desirability  of  a  border  ap- 
peared to  a  printer,  he  would,  from  his  knowledge  and  ex- 
perience, know  exactly  the  remedy  to  apply.  But  it  is  not 
invention  to  exercise  the  skill  and  knowledge  that  pertains 
to  one's  trade,  business,  or  profession.  That  is  something 
tliat  is  to  be  expected  and  is  entirely  different  from  the 
origination  of  new  ideas  involved  in  the  inventive  act.  In 
reference  to  the  exercise  of  the  knowledge  and  skill  of  one's 
trade  or  calling,  the  Supreme  and  Circuit  Courts  have 
repeatedly  expressed  themselves. 

In  Pearce  v.  Mulford,  102  U.  S.,  112,  118,  the  Supreme 
Court  said: 

"All  imi)rovement  is  not  invention,  and  entitled  to 
protection  as  such.  Thus  to  entitle  it,  it  must  he  the 
product  of  some  exercise  of  the  inventive  faculties,  and 
it  must  involve  sometliing  more  tlian  what  is  obvious 
to  persons  skilled  in  the  art  to  which  it  relates." 
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In  Vinton  v.  IlamiUou,  104  I'.  S.,  4!)*J,  the  Suiirome  Court, 
the  italics  hoiii«!:  ours,  said: 

''Neither  a  cupola  nor  a  ciiKh'r  notcli  is  new.  The 
use  of  a  cintler  notch  lor  (iia\vin<(  off  cinders  from  a 
bla^t  furimce  is  as  old  as  hlast  furnaces  themselves. 
Tlie  function  which  the  cinder  notcli  performs  in  the 
])rocess  covered  l)y  A'^intou's  invention  is  precisely  the 
same  for  wliich  it  is  used  in  a  hlast  furnace.  In  smelt- 
ing slau  in  a  cupohi  furnace  it  was  found  tluit  the  molten 
cinder  accunndated  and  floated  on  the  top  of  the 
molten  iron.  TIk^  api)lication  to  a  oi/fola  furnace,  for 
the  purpose  of  drawin<;-  off  cinder,  of  tlie  cinder  notch 
in  the  blast  furnaces  to  accom]ilish  the  same  end,  would 
occur  to  any  practical  man.  When  applied  to  a  cupola 
furnace  the  same  function  was  performed  in  the  same 
way  hy  the  same  means.  Tn  makinc^  this  application 
there  was  no  invention.  Pcarce  v.  Mulford,  102  U.  S., 
112.  We  are  of  opinion,  therefore,  that  the  application 
of  a  cinder  notch  to  a  cupola  furnace  for  the  purpose 
desiccated  is  neither  patentable  nor  new,  and  that  all 
the  other  yiarts  of  the  process  and  the  appliances  cov- 
ered hy  Vinton's  patent  were  old  and  well  known  Ions: 
before  the  date  of  his  alle,2:ed  invention  and  the  patent 
therefor." 

In  Atlantic  Works  v.  Bradi/,  107  U.  S.,  200,  the  Supreme 
Court  said: 

"The  designi  of  the  patent  laws  is  to  reward  those 
who  make  some  sul)stantial  discovery  or  invention,  which 
adds  to  our  knowledge  and  makes  a  step  in  advance  in 
the  useful  arts.  Such  inventors  are  worthy  of  all  favor. 
It  w^as  never  the  object  of  those  laws  to  grant  a 
monopoly  for  every  ti'ifling-  device,  every  shadow  of  a 
shade  of  an  idea,  which  would  naturally  and  spontane- 
ously occur  to  any  skilled  mechanic  or  operator  in  the 
ordinary  progress  of  manufactures.  Such  an  indiscrimi- 
nate creation  of  exclusive  ])rivilege  tends  rather  to  ob- 
struct than  to  stimulate  invention.  It  creates  a  class 
of  speculative  schemers  who  make  it  their  business  to 
watch  the  advancing  wave  of  improvement,  and  gather 
its  foam  in  the  form  of  ])atented  monopolies,  which  en- 
able them  to  lay  a  heavy  tax  upon  the  industry  of  the 
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country,  without  contributing  anything  to  the  real  ad- 
vancement of  tlie  arts.  It  embarrasses  the  honest  pur- 
suit of  business  with  fears  and  apprehensions  of  con- 
cealed liens  and  unknown  liabilities  to  law  suits  and 
vexatious  accountings  for  ijrofits  made  in  good  faith." 

In  Hollister  v.  Benedict  Mfg,  Co.,  113  U.  S.,  59,  73,  the 
Supreme  Court,  the  italics  being  ours,  said: 

**As  soon  as  the  mischief  became  apparent,  and  the 
remedy  was  seriously  and  systematically  studied  by 
those  competent  to  deal  with  the  subject,  the  present 
regulation  was  promptly  suggested  and  adopted,  just 
as  a  skilled  mechanic,  witnessing  the  performance  of  a 
machine,  inadequate,  by  reason  of  some  defect,  to  ac- 
complish the  object  for  which  it  had  been  designed,  by 
the  ai)plication  of  his  common  knowledge  and  experience, 
perceives  the  reason  of  the  failure,  and  supplies  what 
is  obviously  wanting.  It  is  but  the  display  of  the  ex- 
pected sldll  of  the  calling,  and  involves  only  the  exer- 
cise of  the  ordinarj^  faculties  of  reasoning  upon  the 
materials  supplied  by  a  s])ecial  knowledge,  and  the  fa- 
cility of  manipulation  which  results  from  its  habitual 
and  intelligent  practice,  and  is  in  no  sen&e  the  creative 
work  of  that  inventive  faculty  which  it  is  the  purpose 
of  the  constitution  and  the  patent  laws  to  encourage  and 
reward." 

In  Thompson  v.  Boisselier,  114  U.  S.,  1,  11,  the  Supreme 
Court,  the  italics  being  ours,  said : 

'*It  is  not  enough  that  a  thing  shall  be  new,  in  the 
sense  that  in  the  shape  or  form  in  which  it  is  produced 
it  shall  not  have  been  before  known,  and  that  it  shall 
be  useful,  but  it  must,  under  the  constitution  and  the 
statute,  amount  to  an  invention  or  discovery. 

"To  refer  only  to  some  more  recent  cases,  adjudged 
since  these  suits  were  decided  below,  this  principle  was 
a|)plied  in  Vinton  y.  Hamilton,  104  U.  S.,  485,  where  a 
cupola-furnace  being  old,  and  a  cinder-notch  being  old, 
and  the  use  of  a  cinder-notch  to  draw  off  cinders  from 
a  blast  furnace  being  old.  and  the  cinder-notch,  in  draw- 
ing off  the  cinders  from  the  cupola-furnace,  performs 
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tlie  saiiR'  fuiu'tioii  as  in  tin*  blast-funiaco,  it  was  held 
tliat  the  application  oi'  the  ciiKler-iioteli  to  the  eupola- 
furnaco  would  occur  to  any  practical  man,  and  that  there 
was  nothini;-  patentahle  in  such  ai)plication. 

"In  //(///  V.  Marnculc,  107  U.  S.,  I)U,  a  cored  conical 
bolt,  in  a  safe,  witli  a  screw-thread  on  it,  having  ex- 
isted before,  and  also  a  soli<l  conical  l>olt,  it  was  held  to 
be  no  invention  to  add  the  screw-thread  to  the  solid 
conical  holt. 

"In  Atlantic  Works  v.  Urudi/,  107  U.  S.,  1112,  200,  it 
was  said,  that  it  is  not  the  object  of  the  patent  laws  to 
urant  a  monopoly  for  every  trifling  device  which  would 
naturally  and  spontaneously  occur  to  any  skilled  me- 
chanic or  operator,  in  the  ordinary  prog:ress  of  manu- 
factures." 

In  Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.,  286,  294,  the 
Supreme  Court  said : 

"It  is  admitted  that  what  Thatcher  did,  and  all  that  he 
did,  was  to  transfer  this  well  known  fuel  magazine  from 
its  use  in  an  out-standing  base-burning  stove  to  a  fire- 
place heater,  equally  well  known  and  in  common  use  as 
to  its  arrangement,  construction,  position  and  mode  of 
operation.  Wlien  this  fuel  magazine  was  thus  transferred 
from  one  Kind  of  stove  to  another,  in  its  new  situation 
it  performed  precisely  the  same  function  with  respect  to 
the  fuel  and  the  fire,  as  it  had  always  been  accustomed  to 
perform  in  its  old  place,  and  the  fire-place  heater  into 
which  it  w^as  thus  newly  placed,  so  far  as  the  generation 
and  transmission  of  heat  and  heated  air  are  concerned, 
operated  precisely  as  it  had  habitually  done  before." 

In  Root  v.  Sontag,  47  Fed.,  311,  Judge  Ilawley,  of  Califor- 
nia, said: 

''From  this  reference  to  the  drawings,  specifications. 
and  claims  in  the  patent  it  appears  that  on  the  end  of 
the  shuttle  body  a  flat  plate  was  formerly  attached  by 
means  of  a  screw  or  l)olt,  driven  or  screwed  into  the  end 
of  the  shuttle  body;  that  the  constant  movement  of  the 
shuttle  was  liable  to  cause  the  wood  to  split,  and  the 
plates  to  become  loose.    The  improvement  in  this  respect 


66 

is  made  by  extending  the  screw  through  the  end  of  the 
sliiittle,  and  placing  a  nnt  on  the  end  of  the  bolt  of  the 
screw.  It  must  be  admitted  that  this  is  an  improvement 
upon  the  former  methods  in  common  use,  in  this;  that  it 
liolds  the  plate  or  tip  more  securely  to  the  end  of  the 
shuttle,  and  prevents  the  wood  from  splitting  as  fre- 
quently as  it  otherwise  would.  But  does  this  improve- 
ment involve  any  mechanical  skill!  Can  the  improve- 
ment, as  made,  be  called  invention?  The  use  of  a  bolt 
with  a  nut  screwed  on  the  end  of  it  for  the  purpose  of 
holding  or  fastening  things  together  is  not  only  well 
known  to  mechanics,  but  is  a  matter  within  the  general 
knowledge  of  the  public.  When  from  any  cause,  it  was 
discovered  that  the  tip  on  the  end  of  the  shuttles  would 
frequently  become  loose,  or  the  wood  split,  what  would 
be  more  natural  than  to  suggest  the  driving  of  the  bolt 
through  the  end  of  the  shuttle,  and  placing  a  nut  on  the 
end  of  the  bolt,  and  screw  it  up  tightly?  The  shuttle,  as 
thus  constructed,  performs  no  new  function.  It  operates 
precisely  as  it  did  before  the  improvement  was  made. 
The  improvement  is  superior  to  the  old  methods  in  the 
mechanical  structure  of  the  shuttles,  but  is  not,  in  my 
opinion,  of  such  a  character  as  required  inventive  skill." 

In  Haughey  v.  Lee,  48  Fed.,  384,  Judge  Butler,  of  Penn- 
sylvania, said: 

"In  view  of  the  other  devices  shown — about  whose 
existence  there  is  no  question — it  seems  clear  that  the 
slight  change  in  form  which  the  plaintiff  made  did  not 
require  invention.  He  simply  altered  the  'striker'  from 
a  horizontal  to  a  perpendicular  position.  He  found  it 
standing  out  laterally,  and  loosened  it  so  as  to  hang. 
This  was  all.  Surely  no  invention  was  required  to  do  it. 
Any  mechanic  to  whose  line  the  work  belonged,  or  indeed 
any  handy  person,  though  not  a  mechanic,  could  do  this. 
The  idea  or  conception  that  this  change  might  be  bene- 
ficial, was  not  patentable.  The  question  is  sirqply,  was 
invention  required  to  make  the  change?  In  my  judgment 
it  was  not.  The  kicking  de\4ce  exhibited  a  method  of 
doing  it.  This  device  indeed  required  nothing  but  short- 
ening the  chain  to  make  it  correspond  in  every  essential 
respect  with  the  plaintiff's.    Applying  this  to  a  horse  in 
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motion,  instead  of  one  staixlin^  in  liis  stall  is  not  even  a 
new  use.     If  new  it  would  l)o  anaIo.i,a)Us  to  the  oM.     Pat- 
ents  are  eonstantly   oveiturne(|   for   want   of  invention, 
where  its  absence  is  not  so  clear.     The  later  volumes  of 
reports  are   full  of  such  cases;    eiurht   are  contained  in 
the  last  issue— 1;L'  V.  S.     It  is  sullicient  to  cite  a  few  of 
tlieni.     Ilollisfrr  v.  Manufacturing  Co.,  113  U.  S.,  59,  5 
Sup.  ('t.  Kep.,  717;  Thompson  v.  ^IJoissrlier,  114  U.  S.  1, 
5  Sup.  Ct.  Rep.  1042;  Prnnsiflrcinia  U.  Co.  v.  Locomotive 
Eufinic  Safcfi/  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct.  Rep. 
220;  Iiu,^\^ei/  v.  Manufacturing  Co.,  110  U.  S.  131,  4  Sup 
Ct.  Rep.  38;  Gardner  v.  Herz,  118  U.  S.  180,  fi  Sup    Ct 
Rep.  1027;  Weir  v.  Morden,  125  U.  S.  98,  8  Sup.  Ct  Rep 
8r)9;  Holland  y.  Shipley,  127  U.  S.  396,  8  Sujx  Ct.  Rep' 
1089;  ^ro;?  v.  Raihcai/  Co.,  132  U.  S.  84,  10  Sup.  Ct  Rep 
24;  Dai/  v.  Badwafi  Co.,  132  U.  S.  98,  10  Sup.  Ci.  Rep   11- 
Eoemer  v.  Bernheim  Co.,  132  U.  S.  161,  10  Sup.  Ct.  Rep! 

4-0. 

In  Kilhourne  v.  Bingham  Co.,  50  Fed.,  699,  Judges  Jackson 
and  Swan,  in  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit, said: 

''The  appreciation  and  utilization  of  the  efficiency  of 
old  methods,  means,  and  material  for  the  manufacture  of 
domestic,  mechanical,  and  agricultural  wares  'does  not 
spring  from  that  intuitive  faculty  of  the  mind  put  forth 
in  the  search  for  new  results  or  new  methods  creating 
wliat  had  not  before  existed  or  bringing  to  light  what  lay 
hidden  from  vision;  but,  on  the  other"^hand^  is  the  sug- 
gestion of  that  common  experience  which  arose  spontane- 
ously, and  by  a  necessity  of  human  reasoning,  in  the 
nunds  of  those  who  had  become  acquainted  with  the  cir- 
cumstances with  which  they  had  to  deal.'  Hollister  v 
Manufacturing  Co.,  113  U.  S.  72,  5  Sup.  Ct.  Rep.  717. 

"It  IS  not  enough  that  the  new  manufacture,  because 
of  the  fitness  of  the  material  to  the  purposes  of  the  arti- 
cle, has  obviated  innumerable  objections  inherent  in  prior 
manufactures  and  superseded  them  in  the  trade  It 
must  possess  an  advantage  and  noveltv  in  form  or  con- 
struction beyond  the  ability  of  a  mechanic  of  ordinary 
skil  and  intelligence,  or  be  the  resultant  of  means  or 
methods  devised  by  the  maker.     'The  law,'  says  Judge 
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Woodruff  in  Stnith  v.  Ellicott,  9  Blatclif.  403,  'gives  no 
nioiiopoly  to  industry,  to  wise  judgment  or  to  mere  me- 
clianical  skill  in  the  use  of  known  means,  nor  to  the 
product  of  either,  if  it  be  not  new.  These  are  within  the 
proper  field  of  competition,  and  open  to  all.  In  general, 
they  will  in  that  competition  be  justly  appreciated,  and 
will  command  their  proper  renumeration  if  usefully  em- 
ployed. It  is  invention  of  what  is  new,  and  not  compara- 
tive superiority  or  greater  excellence  in  what  was  before 
known,  which  the  law  protects,  and  it  is  that  alone  which 
is  secured  by  patent'." 

We  have  quoted  from  the  above  cases  simply  as  samples  of 
the  innumerable  decisions  that  fill  the  reports  where  the  courts 
have  invalidated  patents  on  the  ground  that  they  were  lack- 
ing in  the  quality  or  ingredient  of  invention.  To  be  valid,  a 
patent  must  be  for  a  device,  process,  method,  or  idea,  con- 
taining three  essential  and  indispensable  characteristics;  it 
must  be  new ;  it  must  be  useful ;  and  it  must  involve  invention, 
which  latter  characteristic  the  Supreme  Court,  in  the  Hollis- 
ter-Benedict  case,  says  is  the  ''creative  work"  of  the  inven- 
tive or  originating  faculties.  The  envelope  of  the  first  Cohn 
patent  is  certainly  lacking  in  the  third  characteristic  or  in- 
gredient essential  to  make  it  a  patentable  subject,  to  say  noth- 
ing of  the  others. 

When  Cohn  made  the  envelope  of  his  first  patent,  he  had, 
in  legal  contemplation,  a  complete  and  detailed  knowledge  of 
everything  which  had  been  done  hy  others  bearing  on  the  sub- 
ject. Whether  he  had  actual  knowledge  or  not,  we  need  not 
stop  to  inquire,  as  the  fact  of  actual  knowledge  is  wholly  im- 
matoiinl.  The  law  conclusively  and  indisputably  presumes 
that  he  had  knowledge,  and  charges  him  with  the  consequences 
of  such  knowledge.  Not  only  this,  but  he  is  to  be  considered 
and  judged  precisely  as  if  he  had  been  present  in  person 
when  all  of  the  prior  pertinent  works  were  being  done,  had 
stood  by  and  observed  how  they  were  done,  and  had  the  re- 
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suits  of  their  work  in  his  presence  and  spread  out  for  his 
visual  inspection.  We  will  quote  from  two  or  three  cases  as 
to  this  ie.i;:al  j)rcsumption. 

In  Crompton  v.  Kuowles,  7  Fed.,  203,  Judge  Lowell,  of 
Massachusetts,  in  1881,  said: 

**It  is  a  presumption  of  law  that  all  mechanics  inter- 
ested in  upliolding  or  defeating  a  ])atont  were  fully  ac- 
quainted with  tlie  state  of  their  art  when  tliey  took  out 
their  patent,  or  when  they  built  their  machine.  This  pre- 
sumption is  founded  upon  a  policy  like  that  which  im- 
putes to  all  persons  charged  with  crime  a  knowledge  of 
the  law.  It  is  necessary  to  the  safe  administration  of 
justice.  Each  party  may  then  be  assumed  to  have  bor- 
rowed from  the  other  whatever  was  actually  first  invented 
and  used  by  that  other." 

In  Allen  v.  Steele,  64  Fed.,  796,  Judge  BuflSngton,  of  Penn- 
sylvania, after  quoting  from  Judge  Lowell,  as  above,  said : 

''We  are  of  decided  opinion  that  the  substance  of  Al- 
len's device  was  so  anticipated  in  Shippen's  that  to  de- 
vise and  construct  the  former,  with  the  latter  before  one's 
eyes — which,  in  contemplation  of  law,  we  must  assume 
Mr.  Allen  had — was  the  work  of  an  adaptive  mechanic, 
and  not  the  province  of  an  inventor.  All  the  improve- 
ments claimed  were,  as  compared  with  Shippen's  device, 
within  the  category  of  degree." 

In  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.,  493,  the 
Supreme  Court  said : 

' '  Having  all  these  various  devices  before  him,  and  what- 
ever the  facts  may  have  been,  he  is  chargeable  with  a 
knowledge  of  all  pre-existing  devices,  did  it  involve  an 
exercise  of  the  inventive  faculty  to  employ  this  same 
combination  in  a  wind-mill  for  the  purpose  of  converting 
a  rotary  into  a  reciprocating  motion.  ...  In  deter- 
mining the  question  of  invention,  we  must  presume  the 
patentee  was  fully  informed  of  everything  which  pre- 
ceded him,  whether  such  were  the  actual  facts  or  not." 
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To  similar  purport  are  Loom  Co.  v.  Higgins,  105  U.  S.,  585 ; 
Bates  Refrigerator  Co.  v.  Gillett,  31  Fed.,  816 ;  National  Car 
Brake  Shoe  Co.  v.  Terre  Haute  Car  Co.,  19  Fed.,  520 ;  Boydem 
V.  Burke,  14  How.,  582,  and  other  cases. 

In  view  of  the  settled  principle  of  law  that  one  who 
claims  to  have  made  an  invention  is  to  be  considered  and 
judged  as  having  an  actual  knowledge  of  everything  which 
preceded  him,  including  the  methods  and  processes  employed 
in  their  making,  and  in  making  his  own  invention  as  working 
in  the  actual  physical  presence  of  the  accumulated  devices 
of  the  preceding  art,  and  of  everything  having  a  bearing  on 
the  nature,  quality,  and  character  of  his  act,  we  must  con- 
sider Cohn  in  getting  up  the  envelope  of  his  first  patent  as 
being  fully  acquainted  with  and  familiar  with  the  use  of 
borders  by  three-color  picture  printers,  lithograph  label 
printers,  and  printers  generally,  and  the  use  of  borders  on 
one-piece  transparent  window  envelopes,  as  described  in  the 
Busch  1896  British  patent,  and  as  having  seen  them  applied, 
and  as  having  them  present  before  his  physical  eye.  We 
are  thus  able  to  analyze  and  weigh  his  act.  He  puts  on  an 
oily  preparation  to  make  a  portion  of  his  paper  or  blank 
transparent.  He  observes  the  oily  preparation  penetrate 
into  and  permeate  the  tissue  and  fibre  of  his  paper.  He 
sees  that  the  oil  spreads  or  creeps  beyond  the  boundaries 
of  the  predetermined  space,  so  as  to  present  a  ragged  or 
unsightly  or  undesirable  edge  or  margin.  He  looks  at  the 
three-color  pictures,  where  one  of  the  colors  for  some  rea- 
son overlaps  or  spreads  beyond  the  others.  He  sees  that 
to  cover  up  or  remedy  the  unsightly  or  undesirable  edge  or 
margin  a  border  has  been  printed  around  and  over  the  edge, 
and  that  it  thus  gives  definition  to  the  picture  and  covers  up 
and  conceals  the  unfinished  or  undesirable  appearance  of  the 
edges.    He  looks  at  the  lithograph  labels  and  he  sees  that  a  bor- 
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der  has  hocn  printed  around  and  over  tlieir  marfirins  or  edji^es, 
and  that  it  thus  gives  sliarpness  of  outline  or  (U'linition  to 
the  matter  eoutained  within  tlie  border,  and  obliterates  or 
covers  up  any  raii:,u:ed  or  nnsiL'-litly  appearance  in  the  edges, 
caused  by  the  sj)reading  or  misplacement  of  the  ink.  lie 
looks  at  the  examples  of  i)rinters'  work,  where  a  border 
has  been  printed  around  any  desired  work  or  matter,  and 
that  it  thus  gives  sharpness  or  definition  or  outline  to  the 
matter  contained  witliin  and  covers  up  and  conceals  any 
spreading  or  running  of  tlie  ink.  ITe  looks  at  the  envelope 
described  in  tlie  Busch  1896  ])atent,  and  sees  that  he  prints 
a  border  over  its  face  outside  of  and  around  the  window 
space,  and  that  it  thus  covers  the  non-address  space  of  the 
envelope  and  gives  definition  to  the  window  space.  And  ir 
legal  contemplation  he  sees  all  these  men  at  their  ivork 
understands  what  thej'-  are  doing,  hotu  they  do  it,  and  whi^ 
they  do  it.  He  sees,  as  a  matter  of  necessary  reasoning— 
for  such  must  have  been  the  largest  extent  of  the  menta' 
operation — that  a  similar  border  printed  around  the  trans 
parent  portion  or  window  of  his  envelope  blank  will  serve 
his  purpose,  will  give  definition  to  the  window,  will  covei 
up  and  conceal  any  bleeding  or  running  of  the  oil,  and  will 
in  short,  exactly  serve  his  purpose  and  do  the  w^ork  anc 
give  the  finished  results  that  he  sees  are  desirable.  He 
therefore,  prints  a  border  around  the  window  of  his  en 
velope.  He  has  originated  nothing.  He  has  added  nothing 
to  the  knowledge  of  the  world.  He  has  contributed  nothing 
to  the  printing  art.  No  new  or  original  idea  has  beer 
evolved.  He  has  simply  appropriated  and  applied  the  olo 
expedient  used  for  a  generation  for  jn-ecisely  the  same  oi 
similar  puroses,  with  no  change  in  the  manner  of  applica 
tion  of  the  lx)rder,  and  no  residts  substantially  different 
from  what  had  been  secured  by  the  use  of  borders  before 
We  can  well  say  of  his  act  what  the  Supreme  Court  said 
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in  the  case  of  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.,  636,  where, 
in  discussing  the  case  before  them,  they  said: 

"The  present  case  is  covered  by  the  cases  of  Vinton 
V.  Hamilton,  104  U.  S.  485;  Stow  v.  Chicago,  104  U.  S. 
547;  Locomotive  Truck  case,  110  U.  S.  490;  Blake  v. 
San  Francisco,  113  U.  S.  679;  Thompson  v.  Boisselier, 
114  U.  S.  1;  Miller  v.  Foree,  116  U.  S.  22;  Dreyfus  v. 
Searle,  124  U.  S.  60;  Broivn  v.  District  of  Columbia, 
130  U.  S.  87;  Aron  v.  Manhattan  Railway,  132  U.  S.  84; 
Watson  V.  Cincinnati,  Indianapolis  Sc.  Raihvay,  132 
U.  S.  161 ;  Marchand  v.  Emken,  132  U.  S.  195 ;  Roger  v. 
Roth,  132  U.  S.  201;  HHIy.  Wooster,  132  U.  S.  693,  701; 
Burt  V.  Evory,  133  U.  S.  349 ;  Hoive  Machine  Co.  v.  Na- 
tional Needle  Co.,  134  U.  S.  388;  Florsheim  v.  Schilling, 
137  U.  S.  64;  Consolidated  Roller  Mill  Co.  v.  Walker,  138 
U.  S.  124;  Ansonia  Co.  v.  Electrical  Supply  Co.,  144 
U.  S.  11;  Ryam.  v.  Hard,  145  U.  S.  241.  The  principle 
dedncible  from  those  cases  is  that  it  is  not  a  patentable 
invention  to  apply  old  and  imll  known  devices  and 
processes  to  new  uses,  in  other  and  analogous  arts.  The 
decision  in  Ansonia-  Co.  v.  Electrical  Supply  Co.,  supra, 
is  very  pertinent.  In  the  opinion  in  that  case,  the  cases 
were  reviewed  which  established  that  the  application 
of  an  old  process  or  machine  to  a  similar  or  analogous 
subject,  with  no  change  in  the  manner  of  application, 
and  no  results  substantially  distinct  in  its  nature,  will 
not  sustain  a  patent,  even  if  the  new  form  of  result 
had  not  before  been  contemplated. '^ 

To  apply  the  principle  of  the  above  decision  to  the  case 
in  hand,  it  involved  no  invention  for  Cohn  to  take  the 
border  used  on  three-color  pictures,  on  lithograph  labels,  on 
the  Busch  1896  envelope,  and  in  the  printing  art  generally, 
and  apjily  it  to  his  envelopes  where  it  performed  the  same 
work — surrounded  a  desired  section  or  portion  of  work 
— secured  the  same  results — gave  definition  to  the  work  in- 
cluded within  the  border,  and  covered  up  and  concealed  im- 
perfections around  the  outer  edges  or  margins — in  the  same 
way — by  the  ])rinting  and  sui)erposition  of  an  opaque  color- 
ing matter  over  the  portion  desired  to  be  concealed.     Par- 
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tifiilarly  is  tliis  so  wlu'ii  Colin  iifitlicr  oriji:iiiatod,  created, 
nor  made  use  of  any  new  i«lea,  l)ut  simply  hodily  appropriated 
an  idea  an^i  a  j)roeess  that  had  l)een  used  for  many  years 
in  simihir  anah)gous  cases.  The  instant  the  need  l)ecamo 
apparent  the  remedy  used  for  similar  cases  suggested  itself. 
The  comhinatiou  that  resulted  was  the  old  combination,  so 
far  as  the  essentials  are  concerned.  Roth  in  C^ohn  and  in 
the  old  art,  paper  furnished  the  foundation  for  the  work; 
hoth  in  Cohn  and  in  the  old  art,  a  |)redeternuned  section  or 
portion  of  the  paper  had  a  preparation  ai)plied  to  it,  as  ink 
or  colors  tliat  ran  or  spread;  both  in  Cohn  and  in  the  old 
three-color  and  i)rinters'  art,  the  edges  or  margins  of  the 
predetermined  portion  were  ragged,  unsightly,  or  undesir- 
able in  appearance,  owing  to  the  spreading  or  overlapping 
of  the  material  at  the  edges  or  margins  of  the  predetermined 
space;  both  in  Cohn  and  in  the  old  art,  including  the  old 
]S9()  Busch  patented  envelope,  opaque  coloring  matter  was 
l)rinted  around  the  predetermiued  space  to  give  definition 
to  it  and,  in  most  of  the  cases,  to  cover  up  and  conceal  im- 
perfections or  defects  in  the  edges  or  margins,  which  ])ro- 
duced  an  unsightly  or  undesirable  appearance;  and  both  in 
Cohn  and  in  the  old  art,  the  resulting  effect  was  to  give  a 
more  finished  or  ornamental  ai^jiearance  to  the  work,  with- 
out adding  anything  to  its  essential  utility — the  performance 
of  its  function  as  an  envelope,  in  Cohn's  case.  "VVe  think  it 
is  preposterous  to  impute  any  inventive  quality  or  charac- 
ter to  the  work  done  by  Cohn  in  printing  a  border  around 
the  window  of  the  envelope  of  his  first  patent. 

The  Qiiestion  of  Invention  as  Viewed  by  the  Patent  Oifice. 

We  find,  by  reference  to  the  proceedings  in  the  Patent  Office 
in  the  procuring  of  the  first  Cohn  patent,  that  there  was  great 
difficulty  in  securing  its  allowance,  on  the  ground  that  it  was 
lacking  in  invention.  When  the  application  was  filed,  No- 
vember 8,  1904,  it  contained  nine  (9)  claims,  quoted  at  page 
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590.    The  first  three  claims  related  to  the  subject-matter  of 

the  present  claim  as  it  appears  in  the  patent.    The  first  claim, 

as  originally  presented,  made  no  reference  to  the  border,  but 

the  second  and  third  claims  included  it  as  an  element.    The 

second  claim,  as  originally  presented,  may  be  quoted  as  an 

example : 

*'2nd.  An  unpunctured  envelope  of  non-transparent 
stock,  to  a  portion  of  which  a  preparation  has  been  ap- 
plied to  render  such  portion  transparent,  and  a  colored 
or  tinted  border  surrounding  said  transparent  portion." 

When  the  claims  came  to  be  examined,  the  Examiner  re- 
jected the  above  claim,  together  with  the  first  and  third,  as 
being  substantially  anticipated  in  the  Busch  British  patent  of 
1896.  In  the  letter  written  by  the  Examiner  December  22, 
1904,  at  page  593,  he  said: 

''Claims  1,  2  and  3  are  rejected  as  being  substantially 
anticipated  in  British  Patent  to  Busch  11,876,  July  4, 
1896,  in  view  of  the  immemorially  old  practice  of  country 
boys  in  making  paper  lanterns  of  greasing  the  whole  or 
a  part  of  the  paper  to  render  the  lantern  more  translu- 
cent. The  coloring  of  the  'border'  may  be  regarded  as 
of  no  patentable  significance  in  the  claims  in  view  of 
either  of  the  British  patents  to  Whitty  2,899,  Oct.  6, 1869, 
and  Colby,  1,895,  January  31,  1900." 

In  reply  to  this  action  by  the  Office,  Cohn  amended  his  case 
January  6,  1905,  page  596,  by  striking  out  the  original  claims 
and  inserting  two  new  claims,  of  which  the  second  was  worded 
as  it  now  appears  in  the  patent.  At  the  same  time  a  sample 
envelope  was  filed,  and  the  statement  made  that  "In  Figs.  2 
and  4  it  is  assumed  that  the  entire  face  of  the  envelope  is 
colored  around  the  window  opening;  while  in  Figs.  1  and  3 
there  is  only  a  border  corresponding  to  the  sample  inclosed." 
This  corresponds  to  the  statement  in  the  patent,  to  which  we 
have  already  called  attention,  to  the  effect  that  the  border  is 
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not  to  be  uiulerstood  as  merely  a  narrow  ring  around  the 
window  but  may  cover  a  border  that  extends  entlreh/  over 
tlie  face  of  the  envelope  from  tlie  edges  of  the  window  to  the 
edges  of  the  envelope — the  kind  of  a  border  that  Busch  de- 
scribed. 

In  reply  to  the  amendment  made  as  above,  the  Examiner, 
February  13,  1905,  at  page  598,  again  rejected  the  claims  as 
lacking  in  patental)le  invention.  In  the  letter  of  rejection,  the 
Examiner  said: 

*'The  claims  presented  by  amendment  of  January  6, 
1905,  are  rejected  upon  the  state  of  the  art  of  record.  It 
is  a  matter  of  common  knowledge  to  make  envelopes  of 
transparent  nuiterial.  It  is  a  matter  of  common  knowl- 
edge to  make  envelopes  having  a  transparent  portion  and 
an  opaque  portion.  It  is  a  matter  of  common  knowledge 
to  render  i)aper  or  envelopes  transparent  by  treating  such 
paper  or  envelopes  with  paraffine  or  grease.  Applicant's 
so-called  border  does  not  dififer  except  in  design  from  the 
balance  of  the  opaque  portion  of  his  envelope.  There  is 
believed  to  be  nothing  whatever  patentable  in  this  appli- 
cation." 

In  reply  to  this  rejection  on  the  part  of  the  Office,  applicant, 
on  February  20,  1905,  wrote  a  letter  in  which  he  stated,  at 
page  599,  that  he  admitted  ''that  it  is  a  matter  of  common 
knowledge  to  make  envelopes  of  transparent  material";  and 
also  admitted  ''that  it  is  a  matter  of  common  knowledge, 
broadly,  to  make  an  envelope  of  a  generally  opaque  body  hav- 
ing a  transparent  window  or  opening";  and  also  admitted 
that  it  was  "not  new  to  render  paper  transparent  by  treating 
it  with  grease,"  but  in  which  he  insisted  that  "This  border  is 
new,  and  the  Examiner  has  shown  no  reference  for  it."  Ap- 
plicant insisted,  therefore,  that  his  claims  were  patentable. 


76 

To  11 10  above  argniment  the  Examiner,  on  March  28,  1905, 
rejilicd  to  applicant,  saying,  at  page  602: 

"Notwithstanding  applicant's  argument  the  claim  is 
still  deemed  to  be  unpatentable  over  the  references  of 
record  and  for  the  reasons  stated.  The  claims  are  there- 
fore each  a  second  time  and  finally  rejected." 

Thereupon,  on  February  28,  1906 — eleven  months  after  the 
above  rejection — an  appeal  was  taken  to  the  Board  of  Ex- 
aminers-in-Chief,  and  the  claims  considered  by  the  three  Ex- 
aminers constituting  such  Board.  Before  the  case,  however, 
was  sent  up  to  the  Board  of  Examiners-in-Chief,  the  Exam- 
iner, on  March  6,  1906,  wrote  another  letter  to  the  applicant, 
in  which  he  cited  the  Cohn  English  patent  No.  14,478,  of  June 
27,  1904,  and  the  Brown  1862  patent,  No.  36,393.  In  reply  to 
this  letter,  the  attorney  for  Cohn,  on  March  13,  1906,  wrote  a 
reply  saying,  among  other  things,  that  the  Cohn  British  pat- 
ent was  a  patent  to  the  applicant  and  was  not  for  the  same 
invention  as  the  one  claimed  in  this  application,  and  that  the 
Brown  patent  was  not  cited  in  rejection,  and,  therefore,  he 
refused  to  treat  it  as  a  reference.  Thereupon  the  appeal  was 
proceeded  with.  In  such  appeals  it  is  the  practice  for  the 
Examiner  to  file  a  written  statement  with  the  Board,  giving 
his  reasons  for  his  rejection,  and  on  March  22,  1906,  the  Ex- 
aminer filed  his  statement  before  the  Board.  In  his  statement 
the  Examiner  sets  out  what  Cohn  described  in  his  specifica- 
tion and  what  he  was  claiming. 

The  Examiner,  in  considering  the  Cohn  and  Shipp  British 
patent — the  patent  which  Cohn  claimed  was  his  own  patent 
and  invention — among  other  things,  at  page  608,  said: 

"It  is  noted  that  the  British  patent  to  Cohn  &  Shipp 
does  not  set  forth  how  the  transparent  portion  of  the 
envelope  is  formed.  The  patent  to  Brown  states  that 
the  transparent  portion  or  window  in  his  envelope  may 
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ho  iiiM(l(»  by  tlio  same  moans  or  siil>staii(*e  as  is  oiiiployod 
for  makiiiii:  tracing?  papers,  &(•.  To  print  a  certain  border 
witli  colored  ink  or  pijirment  around  tlie  transparent  por- 
tion ot"  Brown's  envelope  in  tlie  same  way  that  Colin  & 
Sliipp  print  a  border  around  llieir  transparent  portion 
would  not  involve  invention." 


In  his  statement  the  Examiner,  in  discussing  the  Busch 
British  patent,  at  page  GOD,  said: 

"The  British  patent  to  Busch  above  cited  discloses  an 
envelope  liaving  a  transparent  window  comprising  a 
portion  of  the  front  of  the  envelope  surrounded  by  an 
opaque  border,  such  border  being  formed  by  'printing 
with  opaque  coloring  matter.'  Thus  it  is  clear  that  this 
patent  anticipates  every  letter  of  Claim  1.  Busch  does 
not  set  forth  that  he  forms  his  transparent  portion  by 
the  application  of  paralline  or  the  like.  Such  procedure 
is  clearly  set  forth  by  Brown,  however.  To  print  a 
colored  border  with  opaque  coloring  matter  around  the 
transparent  portion  of  Brown's  envelope  would  not  con- 
stitute a  new  invention." 

Thereupon  the  attorney  for  applicant  filed  an  argument  be- 
fore the  Examiners-in-Chief,  in  reply  to  the  Examiner's  state- 
ment, in  which  he  insisted  that  "The  novelty  of  this  invention 
is  in  providing  a  colored  or  tinted  border  surrounding  the 
w^indow  portion  which  has  been  made  transparent  by  some 
preparation  which,  because  of  its  oily  character,  will  creep 
into  the  surounding  opaque  stock  and  give  a  ragged  and  un- 
sightly outline  to  the  transparent  window."  The  attorney,  in 
his  reply  to  the  Examiner's  statement,  at  page  613,  also  says: 

"The  British  patent  to  Cohn  &  Shipp,  14,478,  June  27, 
1904,  is  applicant's  own  invention;  it  is  identical  with 
applicant's  other  pending  case  filed  May  9,  1904,  Serial 
No.  207,082.  It  does  not  disclose,  or  even  remotely  sug- 
gest, the  present  invention,  for  which  reason  applicant 
has  not  mentioned  his  British  patent  in  the  oath  to  the 
present  case.  .  .  .  The  British  patent  to  applicant 
does  not  use  and  does  not  describe  a  border  surrounding 
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a  window  which  has  been  made  transparent  by  a  prepara- 
tion which  will  'creep'  into  the  opaque  stock.  The  British 
patent  describes  an  envelope  made  of  substantially  trans- 
parent stock,  the  back  of  the  face  of  which  is  rendered 
opaque  by  some  coloring  matter,  leaving  the  window  un- 
colored.  As  there  is  used  no  preparation  which  will 
'creej)'  into  the  opaque  stock,  there  is  no  use  for  the  sur- 
rounding border  to  conceal  such  creeping  and  give  defini- 
tion to  the  window  opening." 

In  reference  to  the  Busch  English  patent,  the  attorney  for 
applicant,  at  page  615,  among  other  things,  said : 

*'The  remaining  reference,  British  patent  to  Busch,  11,- 
876  of  1896,  has  a  portion  or  the  whole  of  the  envelope 
transparent.  The  front  is  transparent  while  the  back  is 
opaque,  or  a  portion  only  of  the  front  may  be  transpar- 
ent. The  patentee  says,  'The  desired  contrast  or  differ- 
ence may  be  produced  either  by  choosing  two  different 
kinds  of  paper,  or  by  printing  with  opaque  coloring  mat- 
ter applied  to  a  portion  of  the  envelope.'  The  'two  dif- 
ferent kinds'  of  paper  means  pasting  one  part  to  the  other, 
and  the  printing  with  coloring  matter  must  refer  to  print- 
ing on  a  normally  transparent  paper." 

The  Board  of  Examiners-in-Chief  came  to  the  conclusion 
that  there  was  no  invention  in  the  claims.  All  three  of  the 
Examiners-in-Chief  concurred  in  this  conclusion.  They  filed 
an  opinion  April  18,  1906,  in  which  they  stated  their  reasons. 
Among  other  things,  at  page  616,  they  said: 

"The  alleged  invention  relates  to  the  class  of  en- 
velopes in  which  the  address  is  not  written  on  the  en- 
velo]H»  itself  but  on  a  paper  inside  of  the  envelope  and  is 
read  through  the  transparent  surface  thereof.  The  ap- 
pellant starts  with  an  opaque  material  and  by  treating  a 
portion  thereof  makes  a  transparent  window  therein  at 
the  point  where  tlio  address  is  to  appear.  It  is  said  that 
the  preparation  used  in  treating  the  material  to  make 
the  transparent  window  cannot  be  applied  in  such  way  as 
to  make  a  clear  cut  and  regular  outline  for  the  window 
but  will  creep  and  make  an  irregular  and  rough  outline. 
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To  liido  tliis  rou^'li  outline  and  leave  a  transparent  win- 
dow of  syninietrieal  and  re«^ular  sliape  tlie  a|»pellant  ap- 
plies a  colored  border  to  the  surface  around  the  window. 
The  suppt)sed  inventi»)n  here  resides  in  placing  this  bor- 
der around  the  window." 

The  Examiners  then  quote  from  tin*  I>rowii  18()'J  patent, 
and,  on  p&ge  618,  say: 

**It  is  obvious  that  by  following  the  directions  first 
stated  an  envelope  of  the  same  eonstruotion  as  the  ap- 
pellant's is  j)rodueed.  The  appellant  has  merely  added 
a  colored  border  for  the  purpose  of  ornamentation." 

And  this  was  antl  is  exactly  what  it  was  and  is  for,  and 
nothinfj:  else.  Ornamentation — to  make  the  envelope  look 
Ijetter — ''for  the  purpose  of  obliterating  or  concealing  the 
effects  of  the  tendency  of  the  said  preparation  to  creep  into 
the  surrounding  opaque  stock,"  to  use  the  words  of  the 
claim.  The  border  does  not  prevent  the  creeping  but  merely 
obliterates  or  conceals  the  creeping.  The  border,  as  the  Ex- 
aminers-in-Chief  say,  is  for  the  purpose  of  ornamentation. 

The  Examiners-in-Chief  then  proceed  to  consider  the  Cohn 
and  Busch  British  patents,  and  say: 

'*Tn  the  patent  to  Cohn  et  al.  is  described  an  unpunc- 
tured  envelope  having  a  transi)arent  window  surrounded 
by  a  portion  to  which  dark  colored  ink  has  been  applied. 
This  is  also  true  of  Busch.  The  border  in  this  case 
seems  to  extend  to  the  edge  of  the  envelojie,  but  it  is 
nevertheless  a  contrasting  border.  Its  purpose  is,  like 
that  in  the  a])pellant's  case,  to  have  a  transparent  win- 
dow regular  in  outline  and  of  the  shape  desired.  If  the 
transparent  material  extends  to  the  edge  of  the  envelope 
it  is  necessary  to  extend  the  ink  covered  surface  to  the 
edge,  whereas  if  the  transparent  portion  does  not  extend 
so  far  it  is  not  necessary  to  extend  the  ink  so  far.  It 
may,  however,  be  applied  in  the  shape  of  a  border  suffi- 
ciently wide  to  cover  the  edges  of  the  transparent  por- 
tion.   The  purpose,  function  and  idea  of  means  seems  to 
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be  tlie  same  in  both  cases.  The  rough  edges  of  the 
transparent  portion  would  be  concealed  just  as  well  by 
coating  all  of  the  balance  of  the  envelope  with  dark 
colored  ink,  and  tiie  only  purpose  of  substituting  a  nar- 
rower border  seems  to  be  to  get  a  different  artistic  ef- 
fect. There  is  no  mechanical  advantage  or  utility  in 
it.    It  is  a  mere  matter  of  design. 

''The  claims  are  lacking  in  patentable  novelty  in  view 
of  the  references  cited  and  therefore  the  decision  of  the 
Primary  Examiner  is  affirmed." 

An  appeal  from  the  decision  of  the  Board  of  Examiners- 
in-Chief  was  thereupon  taken  to  the  Commissioner  of  Pat- 
ents, and  a  decision  in  favor  of  applicant  obtained,  where- 
upon the  case  was  referred  to  the  Primary  Examiner,  and 
on  August  6,  1906,  it  was  amended  by  applicant  by  canceling 
the  first  claim,  so  as  to  leave  only  the  claim  which  now  ap- 
pears in  the  patent.  Thereupon  the  applicantion  was  formally 
allowed  and  the  patent  issued. 

From  the  foregoing  it  appears  that  four  of  the  five  judges 
in  the  Patent  Office  who  passed  on  the  matter  were  of  the 
opinion  that  there  was  nothing  of  patentable  invention  in  the 
Cahn  envelope.  These  four  judges — the  Primary  Examiner 
and  tlie  three  Examiners-in-Chief — are  required  by  the 
Statute  to  be  men  of  mechanical,  legal  a/tid  scientific  attain- 
ments, while  no  such  requirement  is  made  as  to  the  Commis- 
sioner. The  Conuuissioner's  office  is  largely  executive,  and 
the  President  is  free  to  appoint  any  one,  whether  possessing 
legal,  scientific,  or  mechanical  experience  and  attainments 
or  not,  to  the  position  of  Commissioner.  As  to  the  others, 
however,  the  Act  of  Congress  is  particular  as  to  their  quali- 
fications and  attainments.  Section  482  of  the  Revised  Stat- 
utes, in  defining  the  duties  and  qualifications  of  the  Exam- 
iners-in-Chief, says  that  "The  Examiners-in-Chief  shall  be 
persons  of  legal  knowledge  and  scientific  ability."  The  Pri- 
mary Examiners  are  appointed  by  the  Secretary  of  the  In- 
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torior,  after  they  have  satisfactorily  passed  ri^id  toolinical, 
mocli.'Miical.  and  sciontifn'  cxaiiiiiiaficms.  Tlio  Comniissionor 
of  Patents,  liowevor.  may  l»e  anybody  tliat  the  President  mav 
see  fit  to  appoint,  and  there  is  no  requirement  tliat  he  sliall 
have  * 'competent  legal  knowled^^e  and  scientific  ability,"  nor 
any  other  kind  v\'  knowledi<e  or  al)ility. 

When  we  come,  tlierefore,  to  consider  the  weight  tliat 
shoiji<l  l)e  attached  to  the  opinions  and  decisions  of  the  Ex- 
aminers and  Examiners-in-Chief  and  the  Commissioner,  upon 
questions  of  invention,  novelty  and  patentability,  we  think 
there  is  no  question  as  to  whose  opinions  should  have  the 
^'reatest  consideration  and  weight.  In  this  case,  four  men  of 
special  knowledge,  acquirements  and  ability,  acting  as  judges, 
united  in  saying  that  the  envelope  of  the  first  Cohn  patent 
contains  nothing  of  invention  or  patentability,  while  the  Com- 
missioner alone  is  of  a  different  opinion.  It  is  to  be  remem- 
bered that  these  proceedings  are  ex  parte.  On  hearings  be- 
fore the  Board  of  Examiners-in-Chief  and  the  Commis- 
sioner, nobody  appears  to  orally  explain  and  present  the 
matter  on  behalf  of  the  j)ublic.  Only  the  written  statement 
of  the  Primary  Examiner  is  present.  On  the  other  side,  how- 
ever, the  applicant  may  be  represented  by  his  attorneys  to 
make  oral  presentation  and  arguments.  They  evidently  suc- 
ceeded in  this  case  in  persuading  the  Commissioner  to  pass 
the  question  on  to  the  courts  to  determine  should  litigation 
ever  arise  under  the  patent. 

We  submit  and  insist  that  great  consideration  and  weight 
should  be  given  to  the  opinion  of  the  Primary  Examiner  and 
of  the  Examiners-in-Chief  in  their  conclusions  in  this  case, 
and  that  but  little  weight  or  consideration  should  be  given 
to  the  conclusion  of  the  Commissioner,  who  has  thrown  upon 
the  court  the  responsibility  of  deciding  as  to  the  validity  of 
the  Cohn  patent. 
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Tlie  conclusion  of  the  Examiner  and  of  the  Examiners-in- 
Cliiof  is  in  harmony  with  the  views  expressed  by  the  various 
witnesses  for  tlie  defendant,  reinforced  as  they  are  by 
grounds  and  reasons  tliat  were  not  presented  to  the  Office  on 
the  ex  parte  proceedings  leading  to  the  issuance  of  the  first 
Cohn  patent.  The  Office  was  not  furnished  with  proofs  as  to 
the  use  of  borders  by  three-color  picture  printers,  or  litho- 
graph label  printers,  or  of  pi'inters  generally,  to  cover  up 
and  conceal  unsightly,  rough,  or  undesirable  appearances  in 
the  edges  and  margins  of  work  of  various  kinds,  due  to  the 
misplacement  of  the  colors  or  the  running  or  spreading  of 
tlie  inks  employed.  Nor  were  they  furnished  with  exhibits 
or  illustrations  of  such  work,  showing  the  use  of  borders 
accomplishing  the  same  purpose  and  object  as  they  do  in 
the  case  of  the  envelope  of  the  first  Cohn  patent.  Nor  were 
they  supi)lied  with  the  reasons  and  decisions  that  are  now 
placed  before  the  court  for  showing  the  lack  of  invention 
and  patentability  in  the  Cohn  envelope. 

Yet,  in  the  absence  of  all  of  these  cogent  and  convincing 
reasons  for  finding  that  there  is  nothing  of  inventive  quality 
or  character  in  what  Cohn  did,  the  Examiner  and  the  Ex- 
aminers in-Chief  came  to  the  conclusion,  on  the  meager  show- 
ing before  them,  that  there  was  no  invention  or  patentable 
novelty  in  the  envelope  of  the  first  Cohn  patent.  Much 
greater  reason  is  now  presented  for  a  similar  conclusion  on 
the  part  of  the  court. 

In  vain  we  search  the  opinion  of  the  learned  judge  who 
decided  the  case  below  for  any  consideration  of  the  question 
of  invention  over  the  state  of  the  art  which  we  have  ex- 
plained above.  We  either  failed  to  make  our  position  clear 
to  the  learned  judge,  or  else  when  he  came  to  decide  the 
case  he  in  some  way  overlooked  the  defense  of  lack  of  inven- 
tion in  view  of  what  had  been  done  and  disclosed  by  the 
prior  art;  at  least  he  failed  to  specifically  refer  to  and  dis- 
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cuss  this  (Iffense.  His  whole  opinion,  so  far  ms  tlio  vali<lity 
of  of  the  first  Cohn  patent  is  concorniMl,  appears  to  liave 
been  direeted  to  th<'  defenses  of  anti(ipali(>n  and  lack  of  nor- 
elty,  which  we  have  seen  is  entirely  separate  and  distinct 
from  the  defense  of  l;u-k  of  in  rent  ion.  We  therefore  confi- 
dently sul)init  to  this  court  our  hdicr  jind  contention  that 
the  first  (\)hn  jtatcnt  exhiliits  nt)tliinLC  of  inxcntion  in  print- 
inj^  tile  horder  around  the  transparent  window  of  the  Hrown 
1862  patent,  in  view  of  the  numerous  uses  of  horders  around 
various  matters  on  paper  used  for  difTerent  purpose,  estab- 
lished by  the  evidence,  including  tlie  printing  of  a  border 
around  tlie  window  space  of  an  envelope,  as  (lisclosed  and 
desciihod  l(v   linscli  in  liis  ISiXJ   l>ritish  patent. 

It  may  be  well,  before  closing  this  branch  of  the  case,  to 
refer  to  one  matter  wliich  we  regard  as  of  no  importance  or 
consequence  Init  which  counsel  in  the  argument  below  seemed 
to  regard  as  worthy  of  discussion  and  which  he  strongly 
pressed  upon  tlie  attention  of  tlie  court.  The  fact  has  al- 
ready been  referred  to  that  on  December  15,  1903,  we  wrote 
a  letter  to  Mr.  Regenstein,  wliich  is  quoted  at  jiage  268  of 
the  record.  This  letter  was  in  relation  to  a  one-piece  win- 
dow envelope  in  all  respects  like  that  claimed  in  the  first 
Colin  patent,  with  the  exception  tliat  it  had  no  l)order  around 
the  window.  This  envelope  was  exhibited  to  us  by  Mr. 
Regenstein  and  Mr.  Reeso,  ■svho  was  associated  with  liim, 
and  we  were  asked  w^hether  we  considered  that  such  envelope 
would  infringe  the  Callahan  patent  for  a  two-piece  window 
envelope,  appearing  at  page  725,  which  calls  for  an  envelope 
having  "a  display  opening  therein  having  transparent  cov- 
ering"— an  envelope  in  which  a  piece  of  opaque  paper  is  cut 
out  and  a  separate  piece  of  transparent  i)aper  pasted  over 
tlie  opening.  In  our  letter  we  advised  Mr.  Regenstein  that 
the  envelope  shown  us  did  not  infringe  the  Callahan  patent, 
and  also  that  we  considered  that  the  envelope  was  patent- 
able over  the  envelope  claimed  in  the  Callahan  patent.  Coun- 
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sel  for  complainant  argued  tliat  if  we  considered  the  envelope 
without  a  border  as  involving  invention  and  as  being  pat- 
ontal)lc,  mucli  more  should  we  consider  an  envelope  having  a 
border  as  containing  invention  and  as  being  patentable.  The 
conclusion  that  counsel  attempts  to  draw  is  in  no  way  justi- 
fied by  the  premises. 

It  will  be  noted  that  our  letter  merely  says  that  "We  con- 
sider that  tlie  envelope  which  you  showed  us  is  patentable 
over  the  envelope  claimed  in  the  Callahan  patent" — a  two- 
piece  transparent  window  envelope.  Undoubtedly,  were  it 
not  for  the  state  of  the  art  afterwards  disclosed  when  Reese 
applied  for  a  patent  on  the  envelope  itself,  and  by  the  re- 
search of  counsel  in  this  cage,  as  disclosed  by  the  evidence, 
a  owe-piece  transparent  envelope  would  be  patentable  over  a 
fwo-p'iGce  window  envelope — over  the  envelope  of  the  Calla- 
han patent.  In  pursuance  of  our  advice,  Reese  made  an  ap- 
plication for  a  patent  on  the  one-\)iece  transparent  window 
envelope,  which  application  is  printed  at  page  652  of  the 
record.  It  developed,  however,  tliat  a  patent  for  a  similar 
envelope  had  been  issued  to  Brown  in  1862 — something  that 
we  knew  nothing  about  at  the  time  our  letter  was  written. 
The  Reese  ap])lication  was  rightly  rejected  on  the  Brown 
patent,  as  appears  at  page  6^,  and  no  patent  ever  issued  on 
the  Reese  application,  because  the  Reese  envelope  and  the 
Brown  envelope  were  the  same.  Tlie  Brown  patent  removed 
every  vestige  of  invention  and  patentability  from  the  one- 
piece  window  envelope  about  which  our  opinion  was  given, 
and  on  which  Reese  made  his  application,  because  it  thus 
appeared  that  the  Reese  envelope  was  old. 

We  apologize  for  referring  to  so  trifling  a  matter, — a  mat- 
ter so  irrelevant  and  easy  of  explanation — but  our  justifica- 
tion is  in  the  fact  that  counsel  for  complainant  laid  great 
stress  on  it  in  his  printed  argument  in  the  court  below. 
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The  Preparation  Iiistijul  of  the  Horder  Took  Time  aii<l 
Woik.-   The  l>or<l<i'  Was  Kasy. 

lioth  Mr.  Cohii  and  Mr.  Ki'^a'Dslein  spent  a  lot  of  time 
in  ^I'ttin.t;  their  envelopes  into  the  market.  In  both  cases, 
however,  this  time  was  principally  required  in  ^'ettin^  a 
satisfactory  oily  preparation  for  producing  the  transparent 
spaces  or  windows.  For  instance,  at  almost  the  end  of  his 
deposition,  Colin  was  asked  at  page  208  and  testified : 

"H-D,  Q.  195.  You  have  testified  to  the  jilacini,^  on  the 
market  in  11)04.  some  10,000  envelopes  us<>d  by  the 
Z<»llerb.i('li  Company  and  embodying  your  invention.  Can 
you  state  the  amount  of  time  and  tlie  amount  of  money 
you  expended  in  bringing  your  invention  to  the  point  of 
development  represented  by  those  commercial  envelopes 
which  you  have  heretofore  identified  as  corresponding 
to  Exhibits  L  and  M? 

**A.     I  can.     I  worked  continuously  and  persistently 
for  over  a  year,  beginning  some  time  in  1903  and  end- 
ing  witli    the   ])ro(lnction   of  these    10,000   envelopes   in 
1004,  putting  in  many  nights,  many  Sundays  and  several 
holidays.    I  never  at  any  time  desisted  from  mv  efforts, 
but   kept  on  patiently  sticking  to  the  object   T  had   in 
mind,  never  (piitting  until  T  accomplished  the  object  I 
souffht.     During   this    i)eriod   I   expended    some   $3,000, 
which  may  not  appear  to  be  a  great  sum  to  some  people 
but  meant  a  vast  amount  to  a  man  of  my  means.    This 
money  T  used  for  various  jnirposes  such  .-is  the  purchase 
of  dilTerent  chemicals  and  oils  used  in  making  my  prep- 
aration;  also  for  ink  and  paper  of  numerous  natures  and 
consistency.     Part  of  this  monev  was  also  used  in  pay- 
ing for  labor  which  was  generally  at  a  high  rate  on  ac- 
count  of  the   work   being  done   on   what   is   termed   as 
'overtime.'    I  also  paid  to  chemists  various  amounts  for 
work  done  at  my  request.    I  frequently  found  that  after 
spending  much  time  and  money  on  a  certain  preparation 
that  tlie  same  was  useless  for  mv  purpose  and  it  was 
necessarv  for  me  to  start  over  asrain.    During  this  period 
I  did  a  little  work  on  the  envelope  described  in  my  aban- 
doned application  dated  May  9,  1904,  but  the  expenditure 
of  time  and  money  on  this  particular  feature  was  very 
trivial."  ^ 
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The  witness  Tooker,  wlio  was  foreman  of  the  press-room 
of  F.  H.  Al)bott  &  Co.,  and  who  worked  with  Mr.  Cohn,  also 
hiys  g;roat  stress  on  the  diHicnlty  of  getting  the  desired  and 
requisite  material  for  producing  the  transparency.  In  an- 
swering question  6,  among  other  things,  at  page  236,  he  said: 

"All  of  the  mixture  for  transparency  was  supplied  by 
Mr,  Cohn.  There  was  quite  a  l)it  of  trouble  in  getting 
the  printing-press  to  liandle  these  different  preparations, 
wliicli  required  a  good  deal  of  time  and  thought.  We 
had  a  great  many  difficulties  to  overcome,  the  main  one 
being  to  get  the  desired  transparency,  which  he  finally 
succeeded  in  getting.'^ 

Again,  in  answer  to  question  81,  the  witness  Tooker  ex- 
plained tlie  necessity  of  thoroughly  cleaning  the  press  be- 
fore applying  the  oily  preparation.  Among  other  things,  at 
page  244,  he  said: 

"In  washing  up  for  the  preparation  it  became  neces- 
sary to  go  over  the  press  again  and  again  and  the  rollers 
more  particularly.  The  least  bit  of  color  on  the  press  or 
rollers  had  a  tendency  to  discolor  the  transparency  and 
make  it  darker  or  opaque.  It  became  necessary  in  using 
this  prejiaration  to  make  the  press  absolutely,  or  as 
near  as  possible,  clean.  We  found  another  difficulty  in 
using  some  of  the  preparations,  and  it  became  necessary'' 
in  order  to  make  the  preparation  flow  as  freely  as  was 
.necessary  to  use  gas  stoves  under  the  press,  heating  the 
plate  and  making  the  preparation  run  out  smoothly.  We 
finally  got  these  things  so  that  the  preparation  run 
perfectly.  The  transparency  that  we  reached  in  the 
eaily  stages  was  inclined  to  be  more  dirty  and  mottled, 
not  smooth.'* 

In  like  manner,  Mr.  Regenstein  spent  the  gjeat  bulk  of  his 
time  and  money  during  the  experimental  stages  in  perfecting 
the  transparency  ])roducing  materials  so  that  they  would  not 
only  make  a  transparent  window,  but  also  make  it  satisfac- 
torily.   In  answer  to  question  79,  at  page  278,  he  said : 

"A.    After  the  border  matter  was  settled  in  January, 
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11)04,  W{>  ^avo  our  attention,  up  to  tliis  day,  to  the  perfect 
ing  of  tln'  transparency  of  tlie  window, 

**(^.  SO.  Do  I  understand  that  tlie  matter  of  improving 
an»l  perfecting  llic  transparent  portion  of  tlie  envelopes 
was  a  dilhcult  matter  f 

**A.     A  very  dillicult  matter. 

"Q.  HI.  Without  going  into  (h'tails  as  to  tlio  prepara- 
tion t)f  the  oil  or  wliatever  it  is  that  you  used,  you  nuiy 
state  wliat  dilheulties  you  fouml  in  that  matter,  if  any. 

"A.  The  dilheulties  in  i)reparing  tlie  windows  |)rop- 
erly  were  found  on  account  of  atniosplieric  cojiditions, 
non-ela.stie  oils,  and  various  other  causes. 

*'Q.  82.  You  nuiy  state  what  the  fact  nuiy  he  as  to 
losses  of  envelopes  through  the  sticking  of  tlie  sides  to- 
getluM',  where  the  transparent  windows  were  formed,  or 
matters  of  that  kind. 

"A.  We  have  found  and  experienced  in  1906  that  the 
transparent  window  would  stick  to  the  hack  of  the  en- 
velope, and  have  spoiled  at  least  forty  to  fifty  million 
envelopes  in  that  matter. 

"Q.  83.  You  may  state  whether  your  company  has 
much  money  invested  in  the  Inisiness  of  manufacturing 
transparent  window  envelopes,  or  has  spent  much  money 
for  that  pur]>ose,  from  first  to  last. 

**A.  The  loss  to  our  companv  in  perfecting  envelopes 
is  over  $100,000. 

"Q.  84.  How  far  do  you  consider  that  your  company 
has  hrought  the  manufacture  of  these  transparent  en- 
velopes to  a  condition  where  they  are  practical  and  satis- 
factory to  the  puhlic? 

*'A.  Our  envelope  is  now  considered  the  most  perfect 
transjiarent  envelope  in  existence,  and  has  a  sale  in  this 
country  as  well  as  in  foreign  countries." 

Both  Cohn  and  Regenstein  found  the  great  difficulty  was  in 
getting  a  satisfactory  material  for  producing  the  transpar- 
ency— one  that  while  producing  the  transparency  would  be 
inexpensive  and  unobjectionable  in  other  respects.  The  ap- 
plication of  the  border  was  purely  a  mechanical  act.  Anyone 
familiar  with  the  printing  art  would  find  that  a  simple  matter. 
Mr.  Kegenstein,  in  answering  question  52,  at  page  271,  said: 
"As  soon  as  we  found  out  early  in  January  that  the 
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oil  was  found  to  bleed  some,  as  old  printers,  we  decided 
that  we  had  to  go  back  to  our  old  trick  and  print  a  bor- 
der which  was  intended  to  cover  such  bleeding  of  the  oil 
which  could  not  be  prevented." 

Again  on  page  294  he  was  asked  and  testified : 

"Q.  138.  When  you  saw  that  the  oil  ran  or  bled  into 
the  paper,  how  long  did  it  take  you  to  know  what  to  do 
to  remove  the  difficulty? 

"A.  The  time  was  so  short  that  I  cannot  state  the 
same,  since  it  was  simply  a  thought. 

'  *  Q.  139.  Did  you  do  anything  more  than  apply  the 
knowledge  you  had  of  the  printing  art  .^ke^to  the  situation  ? 

*'A.    I  did  not." 

The  witness  Sauerman,  who  was  the  pressman  that  helped 
print  the  envelopes  in  January,  1904,  was  asked,  on  page  348, 
and  testified : 

* '  Q.  14.  What  did  they  do  with  the  paper  after  you 
had  applied  the  oil,  if  you  know! 

''A.  We  found  that  upon  applying  the  oil  to  the  paper 
it  crawled  or  spread ;  so  we  made  a  ring  plate  and  printed 
it  on  the  paper. 

''Q.  15.     What  did  you  print  it  on  the  paper  for? 

"A.     To  cover  up  the  unevenness  of  the  oil." 

The  witness  Wien,  who  also  assisted  in  printing  the  en- 
velopes in  January,  1904,  was  asked,  on  page  356,  and  tes- 
tified : 

**Q.  16.  When  did  you  first  see,  if  you  did  see,  a  ring 
or  border  printed  around  the  transparent  portion  formed 
by  the  oil? 

*'A.  On  the  same  day  that  the  oil  was  put  on  the  en- 
velope.    In  January,  1904. 

"Q.  22.  Did  you  yourself  personally  do  any  work  print- 
ing or  otherwise,  on  these  one-piece  transparent  window 
envelopes,  or  the  paper  for  making  them? 
''A.    I  did. 
"Q.  23.     What  was  that  work? 
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'A.     I  printed  the  oil  on  the  paper,  and  later  in  the 
afternoon  I  printod  the  hordcM*  around  the  window." 

The  witness  Olson,  an  engraver,  who  made  the  ring  for 
printing  the  border  around  the  transparent  window  in  Janu- 
ary, liK)4,  was  asked,  on  page  377,  and  testified: 

"Q.  24.  Did  you  ever  make  any  plate  for  printing 
borders  for  or  under  the  directions  of  Mr.  liegenstein? 

*'A.    Yes. 

'*Q.  25.  Please  tell  us  what  you  made  borders  for  Mr. 
Regenstein  for. 

"A.  We  made  one  especially  of  a  ring  to  print  over 
and  around  the  window  in  an  envelope. 

"Q.  26.  Did  you  yourself  make  a  plate  for  the  ring  or 
border  mentioned  in  your  last  answer? 

''A.     Yes. 

''Q.  27.  Prior  to  making  the  plate  for  the  ring  or 
border  for  the  envelope,  had  you  made  plates  for  rings 
or  borders  for  or  under  the  direction  of  Mr.  Regenstein 
for  other  classes  of  work  ? 

*'A.     Yes,  sir,  as  referred  to  before. 

'*Q.  28.  How  common  a  thing  was  it  to  make  plates  or 
rings  and  borders  at  Mr.  Regenstein 's  place  before  you 
made  the  one  for  the  envelope? 

**A.  It  was  so  common  that  any  engraver  would  make 
a  ring  of  this  kind  immediately  upon  seeing  that  the  pic- 
tures showed  any  ragged  edges,  without  even  consulting 
with  the  foreman.  In  fact,  everybody  in  the  printing 
business  used  that  method  to  cover  defects. 

"Q.  29.  Please  tell  us  about  how  you  came  to  make 
the  plates  for  the  ring  or  border  for  the  envelope  work 
that  you  have  referred  to. 

"A.  Mr.  Regenstein  called  me  down  to  the  office  and 
instructed  me  how  to  make  this  ring. 

"Q.  30.     What  instructions  did  he  give  you? 

''A.  lie  told  me  to  make  a  ring  on  a  plate  of  zinc  to 
print  around  a  window  of  an  envelope,  which  he  gave  me 
as  a  size  to  go  by. 

"Q.  31.     Did  he  explain  what  he  wanted  it  for? 

*'A.    Yes. 


''Q.  32.     Did  he  show  you  anything  to  go  by? 
*^A.     Yes,  as  I  have  previously  answered,  he  ga 


gave  me 
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a  sheet  of  paper  showing  an  oblong  spot  covered  with  oil 
and  told  me  to  make  a  ring  to  print  around  the  edges. 

"Q.  33.  Did  you  make  the  plate  as  directed  by  Mr. 
Regenstein  f 

'*A.     Yes. 

**Q.  39.  If  you  know,  please  state  who  did  the  print- 
ing on  the  press  with  this  plate. 

'*A.     Ernest  Sauerman." 

**Q.  51.  Prior  to  making  the  plates  for  the  rings  or 
borders  for  the  envelope  paper,  as  you  liave  explained, 
had  you  seen  work  where  the  inks  ran  or  spread  at  the 
borders? 

"A.  It  does  so  in  most  every  case  where  a  solid  plate 
is  used.  I  Jiave  seen  this  as  far  back  as  I  can  remember 
being  in  business. 

'*Q.  52.  In  such  cases  as  you  have  just  mentioned, 
what  wa^  done,  if  anything,  to  cover  up  the  running  and 
spreading  of  the  ink  at  the  borders  or  edges! 

'*A.  In  the  first  place  the  printer  would  thicken  up 
his  ink  or  use  a  different  kind  of  ink  to  prevent  this 
spreading,  or  he  would  run  something  around  the  border 
or  edge  to  hide  this  defect. 

"0.53.  Did  you  ever  make  any  plates  for  the  print- 
ing of  a  ring  or  border  around  the  edges  to  cover  up  the 
running  or  spreading  of  the  ink,  as  you  have  just  men- 
tioned? 

''A.  Yes,  just  as  often  as  the  printer  would  decide 
that  by  printing  a  border  he  could  eliminate  the  ragged 
appearance  of  the  edges  of  the  picture,  I  would  have  to 
make  a  plate  for  him. 

'  *  Q.  54.  Plow  long  ago  have  you  made  plates  for  print- 
ing a  border  around  work,  where  the  Ink  ran  or  spread 
so  as  to  prevent  ragged  or  unsightly  edges  or  margins? 

**A.     Alx)ut  16  or  17  years  ago. 

"Q.  55.  How  common  a  practice  was  it,  to  your  knowl- 
edge, in  the  printers'  art,  to  ])rint  rings  or  borders 
around  different  kinds  of  work,  where  the  ink  ran  or 
spread,  to  cover  up  defects  or  unsightly  appearances  in 
the  edges  or  margins  of  the  work? 

**A.  It  is  so  common  that  everybody  in  the  printing 
establishment  would  ])e  exi)ected  to  know  it. 

'*Q.  5f).  AVas  it  a  part  of  the  common  knowledge  and 
practice  of  the  printers'  art? 

'*A.    Yes." 
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From  tlu»  above  it  is  plain  tlmt  tlio  (lifliculty  in  inakiii^  a 
ono-pieco  transparont  wintiow  onvelopo  with  a  border  around 
tho  odu:<»,  to  cover  up  or  eonceal  any  running  or  bleeding  of 
the  oil,  resided,  not  in  the  printinff  of  a  border,  whicii  was 
the  usual  and  coninu)n  expedient  of  printers,  but  in  securing 
out  of  the  nuuiy  oily  preparations  that  can  1h»  compounded  a 
preparatwn  for  producing  the  transparency  that  would  not 
evaporate  or  dry  out  and  cause  the  transparency  to  disap- 
pear; that  would  not  nuike  the  window  nauldy  or  mottled  in 
appearance;  that  would  not  cause  the  sides  of  the  envelope 
to  stick  together;  that  would  flow  with  the  requisite  freedom 
to  do  the  work;  that  would  not  change  under  climatic  condi- 
ti<uis  after  the  (»nvelope  had  been  made,  aii<l  matters  of  that 
kind. 

Both  Mr.  Cohn  and  Mr.  Regenstein  had  their  troubles  with 
the  transparency  j^roducing  ])reparation.  The  border  was 
such  a  minor  matter  that  Mr.  Regenstein  saw  at  a  mere  glance 
what  was  needed  to  correct  or  conceal  the  objectionable  ap- 
pearance in  the  margin  of  the  transparency.  His  men  all 
understood  the  same  thing.  There  was  no  hesitation,  no  ex- 
perimentation, no  difficulty  about  it.  The  need  of  the  border 
was  aj)parent  to  these  men  familiar  with  the  custom  and  prac- 
tice of  applying  such  borders  in  tlie  printers'  art.  Hence,  the 
amount  of  time  and  money  that  Mr.  Cohn  may  have  expended 
in  getting  a  suitable  material  to  make  the  transparency  is  im- 
material on  the  question  of  whether  his  act  of  applying  the 
harder  involved  invention.  The  Cohn  patent,  like  the  Brown 
1S(J2  patent,  gives  no  formula  as  to  the  material  to  be  used, 
l)ut  the  patentees  in  both  cases  left  that  to  the  selection  of  the 
maker  of  the  envelopes,  and  it  was  in  the  selection  of  the 
material  best  adapted  for  producing  the  transparency  and  not 
in  the  printing  of  the  border  around  it  that  the  difficulty  and 
the  only  difficulty  occurred. 
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We  inquired  into  the  matter  of  expenditure  of  Mr.  Regen- 
steiu,  iiol  to  show  any  inventive  quality  in  the  application  of 
the  border,  but  to  show  the  merits  which  are  to  be  attributed 
to  one  who,  at  i2:reat  expenditure  of  time  and  money,  has  de- 
veloped a  manufacture,  made  it  practical,  and  supplied  it  to 
the  world.  The  application  of  the  border  to  a  one-piece  trans- 
parent window  envelope  was  simply  an  application  of  an  old 
and  well-known  expedient  to  an  old  and  well-known  purpose 
in  an  old  and  well-known  way,  involving  nothing  of  the  qual- 
ity or  character  of  invention. 


The  Nearest  Approach  to  the  First  Cohn  Patent. 

After  the  defendant's  expert,  Mr.  Bond,  had  considered, 
both  on  direct  and  on  cross-examination,  the  various  patents 
of  the  prior  art,  and  had  pointed  out  their  similarities  to 
and  differences  from  the  Cohn  jDatents  in  suit,  and  was 
asked  in  cross-question  80,  at  page  536,  which  one  of  all  the 
patents  he  had  considered  most  nearly  approached  the  Cohn 
patents  in  suit,  he  said,  as  to  the  first  Cohn  patent : 

"The  Brown  1862  patent  has  the  envelope  containing 
the  feature  of  a  single-piece  transparent-window  en- 
velope, corresponding  to  the  envelope  of  the  Cohn  pat- 
ent, without  having  the  opaque  border  around  the  trans- 
parent window,  and  which  it  would  be  necessary  to  have 
in  order  to  make  the  envelope  of  the  Brown  1862  patent 
the  facsimile  of  the  envelope  of  the  first  Cohn  patent." 

In  question  17  of  his  second  deposition,  Bond  was  asked, 
on  page  581,  why  he  selected  the  Brown  1862  patent  instead 
of  thfe  Busch  1896  patent,  and  replied: 

"For  the  reason  that  the  Brown  envelope  is  made 
from  an  o]>M(|ue  stock,  as  called  for  by  the  claim  of  the 
first  Colin  patent.  This  opaque  stock  in  Brown  has  a 
])ortion  tlioreof  rondorod  trans]iarent,  which  is  also  a 
requirement  of  making  an  envelope  nnder  the  claim  of 
i'»^  first  Cohn  patent;  and,  therefore,  it  seemed  proper 
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for  mo  to  soloct  the  Brown  patont  as  liavinp^  tlie  nearest 
rosenil)lanee  or  Ix'inii:  the  nearest  api)roaeh  to  the  envelope 
of  the  first  Colin  patent,  ratlier  than  the  Busch,  in  whieh 
the  stoek  for  the  envehipc  is  iHa(h'  entirely  trans|)arent 
instea«l  of  l>eiu^  opatjue  with  only  a  portion  trans- 
parent." 

In  crivinuf  liis  opinion  as  requested  a])ove,  as  to  the  nearest 
approach  hy  any  sin<i:le  patent  to  the  first  Cohn  patent,  Mr. 
Bond  did  not,  of  course,  mean  to  imply  that  the  other 
patents  of  the  prior  art  were  not  pertinent  or  were  not  to  be 
considered  in  determining]^  whetlier  or  not  the  envelope  of  the 
first  Cohn  patent  involved  invention.  That  is  a  question  to 
be  answered  after  a  consideration  of  the  entire  prior  art  pre- 
sented. What  is  lackino:  in  one  patent  on  such  a  considera- 
tion may  be  supplied  from  the  teachings,  instructions,  and 
disclosures  of  other  patents.  Everything  disclosed  in  all  of 
the  prior  patents  in  evidence  constitutes  a  factor  to  be  con- 
sidered in  the  determination  of  the  question  as  to  the  pres- 
ence of  invention  and  patentability  in  the  envelope  of  the 
first  Cohn  patent. 

As  said  by  tlie  Supreme  Court  in  Loom  Co.  v.  Higgins,  105 
IT.  S.,  586, 

"That  which  is  common  and  well  known  is  as  if  it  were 
written  out  in  the  patent  and  delineated  in  the  draw- 
ings. ' ' 

In  Imperial  Bottle  Cap  S  Machine  Co.  v.  Croivn  Cork  <& 
Seal  Co.,  139  Fed.,  324,  the  United  States  Court  of  Appeals 
for  the  Fourth  Circuit  said: 

''The  general  rule  is  that  every  patent  is  to  be  read 
as  if  the  whole  state  of  the  art  is  written  on  its  face, 
and  in  considering  tlie  patents  for  a  combination,  it  is 
to  be  remembered  that  the  alleged  infringer  has  equal 
rights  with  the  prior  patentee  to  the  use  of  every  ele- 
ment known  in  the  art  at  the  time  when  the  first  patent- 
was  issued." 
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In  selecting  tlie  Brown  1862  patent,  we  simply  have  a 
starting  point — a  disclosure  to  which  all  of  the  disclosures 
of  the  other  patents,  exhilnts,  and  practices  in  evidence  are 
to  be  a<lde(l  an<l  the  accumulated  sum  of  the  knowledge  thus 
o))tained  is  to  be  considered — just,  as  the  Supreme  Court 
says,  as  if  it  were  written  into  the  Cohn  specification  and 
delineated  in  the  Cohn  drawings.  The  Cohn  patent  must, 
therefore,  be  considered  the  same  as  if  it  stated  on  its  face 
that  Cohn  took  the  envelope  of  the  Brown  1862  patent  and 
printed  a  border  around  the  transparent  window,  as  was 
done  by  the  three-color  printers,  and  as  was  done  by  the 
lithograph  label  printers,  and  as  was  done  in  the  printing 
art  generally,  and  as  was  done  in  the  way  described  in  the 
Tudor  1878  patent,  and  in  the  way  described  in  the  Busch 
1896  patent,  and  as  described  in  the  various  other  patents  in 
evidence.  In  short,  tlie  Cohn  patent  is  to  be  judged  precisely 
as  if  it  said  in  its  specification  that  it  took  the  Brown  1862 
envelope  and  printed  a  border  around  the  window,  accord- 
ing to  the  usual  practice  of  the  printer's  art,  and  according 
to  the  instructions  contained  in  the  other  patents  in  evidence. 

If  Cohn  had  come  before  the  Patent  Office  in  his  applica- 
tion November  8,  1904,  and  stated  in  plain  language  that 
what  he  did  was  to  take  the  envelope  of  the  Brown  1862  pat- 
ent and  print  a  border  around  its  window,  according  to  the 
instructions  of  the  Busch  and  other  patents,  and  according 
to  the  usual  and  well  hnoimi  practice  of  printers  in  doing 
their  various  kinds  of  work,  can  it  be  supposed  for  a  minute 
that  his  aiJi)lication  for  a  patent  would  have  been  enter- 
tained? Sui)pose  that  Cohn  in  his  application  had  written  in 
the  state  of  the  art,  as  the  Court  of  Aupeals  for  the  Fourth 
Circuit  in  the  above  case  says  that  it  is  to  be  read  in,  and 
had  stated  in  his  specification  the  ex<i>ct  facts  as  to  the  prior 
;irt,  as  they  are  established  in  this  case,  his  specification — and 
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we  begin  our  rowritin;?  of  it  nt  line  63  of  the  second  column 
of  the  first  page — wouM  in  fact  and  reality  have  read: 

The  Colin  Specification  as  the  Law  Heads  It. 

"Since  the  oily  preparation  lias  a  Icndcncy  to  creep 
or*i)kM'd'  beyond  the  borders  of  the  space  imprinted  by 
the  stamp  or  die  by  which  it  is  applied,  and  so  possibly 
stain    or   discolor   the   rest    of   tlie    i-nvclope    or   give   a 
ragged    aj)p('.inince    to   the   window   opening,   it   is   pre- 
ferred, even  where  the  paj)er  might  ordinarily  be  deemed 
sulliciently  opaque,  to  apply  some  sort  of  coloring  mat- 
ter at  least  around  the  iiiiniediiite  l)orders  of  the  trans- 
parency.    This  border  is  jtrinti'd  around  the  transparent 
space  or  window  either  in  black  or  other  colored  inks. 
The  border  that  I   j)rint  on  my  envelopes  is  the  same 
kind  of  a  l)order  as  has  been  used  for  many  years  by 
printers   of  three-color  pictures,   i)rinters  of  lithograi)h 
labels,   and  printers  generally,   to  obliterate,  cover  up, 
or  conceal,   any   running   or   spreading  of  the  inks  or 
colors,   or   any    rngged,   ii-regnlar   or   other   undesirable 
appearances  in  the  margin  or  vkVj^o  of  tlie  work  enclosed 
within  the  Iwrder  and  so  as  to  cive  definition  and  sharp- 
ness of  outline  to  the  work  enclosed  within  the  border. 
The  border  furthermore  may  be  like  the  border  described 
in   the  Buseh   1S%   Rritish' ])ntent,   and  extend,  if  pre- 
ferred, from  the  trausj)arent  window  sj)ace  over  the  en- 
tire face  of  the  envelope;  or  like  the  border  shown  in 
the  Leigh  1894  British  ])ublication,  w^hicli  extends  from 
the  desired  transi^arent  space  to  the  margin  or  edire  of 
the  ])aper;  or  like  the  border  shown  in  the  Tudor  1878 
patent;  or  like  the  border  shown  in  the  Hole  1894  Brit- 
ish patent.     Tn  fact,  the  border  may  be  of  any  of  the 
old  and  trcll  l)(Own  kinds  tliat  liave  i)eeTi  used  bv  iirint- 
ers    for   many   years    on    vaiious    kinds    of   work,'    and 
shown  and  described  in  prior  patents  for  various  pur- 
poses.    There  is  no  novelty  in  the  use  of  a  border  to 
cover  up,  obliterate,  or  conceal  the  running  or  s]ireading 
of  inks  and  colors  and  to  <,nve  definition  and  sharpness 
of  outline  to  the  work  enclosed  within  the  border.     The 
border  on  my  envelopes,  furthennore,  may  be  printed  on 
the  paper  the  same  as  has  been  done  for'many  years  by 
printers  with  the  borders  used  bv  them  to  cover  up  or 
conceal  irregular,  ragged,  or  unsightly  outlines  in  their 
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work.    There  is  no  novelty  in  printing  or  applying  the 
border  to  the  paper  of  my  envelope. 

"In  fact,  I  may  say,  in  describing  the  invention  for 
wliich  I  dosiro  a  patent,  that  tlie  envelope  itself  is  old, 
as  shown  in  the  Brown  1862  patent,  with  the  exception 
of  the  border  which  I  propose  to  print  around  the  trans- 
pa  n>nt  window.  ^J'he  border  itself  is  old,  as  used  by 
jirinters  for  many  years  for  various  kinds  of  work,  and 
as  disclosed  in  various  prior  patents.  The  method  of 
applying  the  border,  by  printing  on  the  paper  of  my 
envelope,  is  old  and  is  precisely  the  same  as  the  method 
that  has  boon  used  by  printers  for  many  years.  In 
short,  all  that  T  do  is  to  take  an  old  and  well  known 
envelope  and  an  old  and  well  known  border  and  apply 
the  one  to  the  other  in  the  old  and  well  known  ivay,  and 
for  this  I  want  a  patent." 

The  above  specification,  as  we  have  rewritten  it,  is  pre- 
cisely the  way  it  would  have  been  tvritten  and  presented  to 
the  Patent  Office  if  it  had  been  written  ''as  if  the  whole  state 
of  the  art  is  written  on  its  face,"  as  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  in  the  above  case  says  that 
it  is  to  be  read  and  understood.  But  if  it  had  been  presented 
in  full  as  we  have  rewritten  it  above,  the  Office  would  in- 
stantly have  said,  as  any  court  would  say,  that  nothing  of 
invention  was  disclosed,  that  Cohn  simply  applied  the  old 
familiar  and  well  known  method  used  by  printers  and  de- 
scribed in  patents,  for  giving  definition  to  his  window  or 
transi)arent  portion,  and  for  covering  up  and  concealing  any 
ragged,  irregular,  or  undesirable  appearance  in  the  edges  or 
margins  of  his  window,  and  that  all  this  was  matter  of  com- 
mon knowledge  and  practice. 

Inasmuch  as  everything  which  was  common  and  well 
known  is  to  l)e  considered  as  if  it  were  written  out  in  the 
specification  and  delineated  in  the  drawings,  we  see  that  all 
of  tlie  ])atents,  exhibits,  and  practices  showing  what  was 
"common  and  well  known"  are  to  be  taken  into  considera- 
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tion,  ami  tliat  in  seicoliii'^  the  Hrown  1862  patont  as  being 
in  and  of  itself,  without  reference  to  aiiythiii*^  else,  the  near- 
est approaeh  to  tln'  iirst  ( 'ohn  patent,  we  are  simply  ^'etting 
an  admitted  startinjif  point,  leaving  open  merely  the  ques- 
tion as  to  wliether  the  other  patents,  practiees,  and  exhibits 
supplemented  its  disclosures  and  taught  the  art  how  to  re- 
nwLc  the  obvious  and  admitted  difference  between  such  ex- 
hibit and  the  envelope  of  the  first  Colin  patent.  In  this 
view,  it  is  plain  that  what  was  not  disclosed  by  Hrown  in  his 
1862  patent  wa^  disclosed  in  the  other  patents,  exhibits,  and 
practices  established  by  the  proofs,  so  that  at  the  time  Cohn 
entered  the  lield  nothing  of  original,  creative,  or  inventive 
work  was  left  for  him  to  do  in  producing  his  envelope. 

It  follows,  therefore,  as  already  pointed  out,  that  nothing 
in  the  nature  of  invention  was  ))erformed  bv  Colin  when  he 
took  the  envelope  of  the  Brown  1S62  patent  and  i)rinted  onto 
it  the  border  disclosed  in  the  Busch,  Tudor  and  other  pat- 
ents, and  used  by  three-color  picture  printers,  lithograph 
label  printers,  and  printers  generally,  for  giving  definition 
to  what  was  inclosed  within  the  border,  and  for  covering 
up  and  concealing  whatever  ragged,  uneven,  or  undesirable 
appearances  there  might  be  in  the  edges  and  borders  of  such 
work. 


The  First  Cohn  Patent  Anticipated  by  the  January,  1904, 

Envelopes. 

The  first  Cohn  patont,  applied  for  November  8,  1904,  con- 
tains but  one  claim,  which  reads  as  follows: 

"As  a  new  article  of  manufacture,  an  envelope  with 
an  unpunctured  face  of  relatively  oi)aque  stock,  said  en- 
velope-face having  n  portion  to  wliich  a  prejiaration  has 
been  applied  to  render  such  portion  transparent,  and  a 
colored  or  tinted  border  surrounding  said  transparent 
portion  for  the  purpose  of  obliterating  or  concealing  the 
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effects  of  the  tendency  of  tlie  said  preparation  to  creep 
into  tlio  snrronndinij:  opaque  stock." 

The  above  el  aim  describes  what  has  been  repeatedly  desig- 
nated in  the  testimony  as  a  one-piece  transparent  window  en- 
velope. This  distiniriiiphes  it  from  those  window  envelopes 
wliioh  have  the  window  made  from  a  separate  piece,  pasted 
in  to  cover  an  opening  cut  in  the  stock  of  the  envelope  itself. 
Tlie  transparent  portion  is  formed  by  the  use  of  an  oily 
preparation  which  fills  the  pores  of  the  paper,  and  naturally 
spreads  more  or  less  into  the  texture  of  the  paper  itself, 
so  that  the  edge  or  border  of  the  opening  may  present  some- 
what of  an  irregular  and  unfinished  appearance,  Cohn  says 
tliat  to  ob\'iate  this  and  to  cover  up  and  conceal  the  ragged 
or  unfinished  appearance  around  the  edge  of  the  window, 
he  prints  a  border  of  coloring-matter  around  the  mndow. 

The  first  Colm  patent  is  fully  met  and  anticipated  by  the 
envelopes  made  by  Mr.  Eegenstein  and  Mr.  Reese  in  Janu- 
ary, 1904.  It  appears  from  the  testimony  of  Mr.  Eegenstein 
that  he  and  Mr.  Reese  visited  the  office  of  Banning  &  Ban- 
ning in  the  latter  part  of  1903  to  consult  them  in  reference 
to  a  one-piece  transparent-window  envelope,  both  as  to  its 
patentability  and  as  to  whether  it  would  infringe  the  Calla- 
lian  1902  patent,  and  on  which  occasion  they  exhibited  an  en- 
velope aljout  which  they  desired  such  opinion.  In  pursuance 
of  this  visit  and  on  December  16,  1903,  Banning  &  Banning 
wrote  a  letter  to  Mr.  Regenstein,  which  is  quoted  in  defend- 
ant's record  at  page  268.  This  envelope  exhibited  to 
banning  &  Banning,  however,  had  no  border  around  the 
transparent  window.  It  appears,  furthermore,  that, 
immediately  after  this  visit  and  opinion,  and  begin- 
ning early  in  January,  1904,  Mr.  Regenstein,  who 
was  assisting  and  financing  Mr.  Reese,  began  to  make 
one-pieco    window    envelopes    by    a])plying    an    oily    prep- 
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notioi'd  that  the  oil  tliey  were  usin^  spread  or  ran  into  the 
material,  tiiey,  as  old  )»rinters  familiar  with  the  |)ra{'tiee  of 
the  printers'  art,  had  a  plate  iiiaih',  and  printed  honlcrs  in 
the  form  of  rinii:s  around  the  windows.  This  not  only  ^ave 
definition  to  thi*  windows,  hut  also  covered  and  eonce.il('(l  the 
runninir  or  hh«edinir  of  the  oil  used  to  make  the  transparen- 
cies. Mr.  Keu^enstein  had  preserved  a  number  of  these  first 
envelopes  made  in  January,  11)04,  and  produced  them  in  evi- 
dence. They  will  he  found  in  the  defendant's  original  rec- 
ord, opposite  page  30.  The  first  sample  has  the  border 
printed  with  a  white  ink,  which  gave  a  border  that  did  not 
contrast  to  the  desired  extent  to  the  yellowish  color  assumed 
by  the  window  on  the  application  of  the  oily  preparation. 
He,  therefore,  immediately  printed  borders  by  the  same  plate 
with  a  greenish  or  olive  ink,  which  gave  a  more  finished  and 
desirable  effect.  In  both  cases,  however,  a  border  or  ring 
was  printed  around  the  transparent  section  or  space,  and 
the  full  and  complete  invention  of  the  first  Cohn  patent  em- 
bodied and  realized.  These  January,  1904,  envelopes  were 
made  in  the  printing  shop  of  the  American  Colortype  Com- 
pany of  Chicago,  of  which  Mr.  Rogenstein  was  at  that  time 
the  Western  general  manager. 

That  these  January,  1904,  one-piece  window  envelopes  pro- 
vided with  l)orders  were  made  in  January,  1904,  is  fully  and 
completely  established  beyond  a  reasonable  doubt  by  the  tes- 
timony of  Mr,  Kegenstein,  beginning  at  page  270;  Ernest  W. 
Sauerman,  who  helped  to  do  the  printing,  beginning  at  page 
348;  Joseph  E.  Wien,  who  also  helped  to  do  the  printing,  be- 
ginning at  page  .'{').■);  fiustaf  Olson,  the  engraver,  who  made 
tile  {dates  for  printing  rings  or  borders  on  the  January, 
1904,  envelopes,  beginning  at  page  377;  Max  Lau,  secretary 
of  the  American  Colortype  Company,  where  the  printing  was 
done,  who  not  only  saw  the  envelopes,  but  also  saw  Wien 
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print  sheets  of  paper  containing  a  number  of  blanks,  as  de- 
scribed ill  tlio  Reese  1904  patent,  beginning  at  page  392; 
Behrens,  whose  father  was  one  of  the  proprietors  of 
the  American  Colortype  Company,  where  the  work  was  done, 
beginning  at  page  420;  and  Adolph  G.  Voss,  who  was 
office  manager  of  the  Company  at  the  time  the  print- 
ing was  done,  beginning  at  page  407.  These  seven  witnesses 
saw  the  envelopes,  saw  the  work  being  done,  most  of  them 
assisted  in  doing  the  Avork,  and  they  testified  that  the  en- 
velopes produced  and  others  like  them  were  made  in  Janu- 
ary, February  and  March,  1904, — some  of  them  in  January, 
and  some  of  them  in  the  next  month  or  two.  They  all  testi- 
fied that  the  envelopes  were  made  prior  to  a  strike  that  oc- 
curred about  the  last  days  of  March,  1904,  at  the  shop  of  the 
American  Colortype  Company,  and  gave  circumstances  and 
incidents  wliioli  corroborated  their  statements.  This  strike 
was  occasioned  by  the  transfer  of  the  witnesses  Sauerman 
and  Wien  to  the  press  room  to  work  as  pressmen,  and  the 
strike  was  inaugurated  by  the  Franklin  Union  No.  4  of 
pressmen.  It  resulted  in  the  filing  of  a  bill  in  the  United 
States  Circuit  Court  at  Chicago,  and  the  granting  of  an 
injunction  against  the  union.  Tliis  injunction  or  restraining 
order  was  entered  April  4,  1904,  and  a  copy  of  it  will  be 
found  in  the  defendant's  record,  at  page  343. 

It  furthermore  appears  that  on  January  15,  1904,  Reese 
applied  for  two  patents.  One  of  these,  printed  at  page  651, 
was  for  the  one-piece  transparent-window  envelope,  and 
the  other  for  the  sheets  of  paper  or  stock  out  of  which  the 
envelopes  are  made.  The  first  of  these  applications  was  re- 
jected in  tlie  Patent  Office,  on  reference  to  the  old  patent  for 
that  kind  of  an  envelope  granted  to  Brown,  in  1862,  al- 
ready considered,  and  no  patent  was  granted  on  it.  The 
other  resulted  in  the  Reese  patent  of  August  9,  1904. 
Neither  of  these  applications  showed  or  described  the  border 
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arouihl  tlie  transparent  window.  TIk*  n-jcctiMl  application 
for  tlio  envelope  appears,  from  tlie  certified  copy  in  evi- 
dence, to  have  been  sworn  to  .lanu.iry  '2,  1!K)4,  It  was  im- 
niediatcly  after  this  api)li('ation  had  l)cen  sworn  to  or  filed 
that  Kcirenstcin  hoi^an  to  make  the  January,  1904,  envelopes, 
when  he  ininiediately  observed  tlie  rai;^ed  or  unfinished  ap- 
pearance of  the  edge  or  mar^n  of  the  window  and  resorted 
to  the  expedient  of  printin.s:  a  border  around  the  transparent 
portion,  to  give  it  definition  and  to  cover  and  conceal  the 
undesirable  appearance  caused  by  the  running  of  the  oil. 
lie  made  no  effort  to  <i:et  a  i)atent  on  this  feature,  as  he  re- 
garded it  simply  as  the  old  well  known  expedient  employed 
by  himself  and  other  printers  from  time  immemorial  for 
giving  a  desired  finished  a]i])ea ranee  to  a  job.  In  answer  to 
question  136,  at  page  294,  he  says  that  "I  did  not  apply  for 
a  patent  on  a  thing  or  operation  which  I  and  others  have 
done  and  made  for  years."  His  knowledge  of  the  printing 
art  and  of  what  had  been  done  for  years,  and  was  being  done 
every  day  in  the  printing  of  three-color  pictures  and  other 
work  where  borders  were  printed,  made  him  consider  that 
it  would  be  ridiculous  to  ask  for  a  patent  covering  the  print- 
ing of  the  old  and  well-known  printers'  border  around  the 
w^indows  of  envelopes — something  that  had  been  done  for 
years  on  many  kinds  of  work.  This  answers  the  curiosity 
of  complainant's  counsel  expressed  in  his  question  in  the 
court  below  as  to  why  Regenstein  did  not  apply  for  a  patent 
on  it  if  he  made  envelopes  in  January,  1904,  wdth  a  border 
on  them — he  did  not  consider  that  anj^  invention  was  in- 
volved. 

The  first  Cohn  patent  was  applied  for  November  8,  1904. 
The  January,  1904,  envelopes,  in  evidence,  were  made  some 
ten  montlis  before  the  application  for  the  Cohn  patent. 
Under  these  circumstances  they  operated  to  anticipate  and 
invalidate  the  Cohn  patent,  unless  Cohn  could  show  beyond 
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a  reasonable  doubt  that  the  envelope  of  his  first  patent  was 
made  prior  to  the  January,  1904,  envelope.  For  Cohn  to 
anticipate  the  January,  1904,  envelopes,  as  some  of  the  cases 
hold,  his  evidence  must  be  as  strong  as  that  required  from 
the  defendant  to  establish  their  making — certain  beyond  a 
reasonable  doubt.  Other  cases  use  somewhat  different  lan- 
guage. They  say  that  the  evidence  furnished  by  a  complain- 
ant to  anticipate  an  anticipation  must  be  exceptionally 
strong,  clear,  and  convincing.  We  will  quote  from  two  or 
three  cases  to  show  the  exact  language  in  which  the  law  as 
to  this  matter  is  laid  down  by  the  courts. 

In  Thayer  v.  Hart,  20  Fed.  Rep.,  693,  Judge  Coxe,  in  1884, 
said: 

"The  complainant's  patent  antedating  the  defend- 
ants', it  was  incumbent  upon  them  to  prove  beyond  a 
reasonable  doubt  that  theirs  was  the  prior  invention. 
This  they  have  done  by  proof  so  positive  that  the  com- 
plainant's counsel  conceded  on  the  argument  that  the 
date  of  their  invention  was  January  15,  1877,  eleven 
months  prior  to  the  filing  of  the  complainant's  applica- 
tion. Tliis  date  being  fixed  the  burden  was  transferred 
to  the  complainant  to  satisfy  the  court  by  proof  as  con- 
vincing as  that  required  of  the  defendants,  that  his  in- 
vention preceded  theirs.  The  rule  in  such  case  is  very 
strict.  It  is  so  easy  to  fabricate  or  color  evidence  of 
prior  invention  and  so  difficult  to  contradict  it,  that 
proof  has  been  required  which  does  not  admit  of  rea- 
sonable doubt." 

In  Westinffhouse  Electric  (&  Mfg.  Co.  v.  Mutual  Life  Ins. 
(h.,  129  Fed.,  216,  Judge  Hazel,  in  1904,  said: 

"Evidence  in  support  of  the  claim  of  earlier  concep- 
tion than  the  date  of  tlio  ap])lication,  disclosure  of  the 
invention,  and  its  actual  reduction  to  practice  must  be 
received  with  great  caution.  Unless  such  inventions 
were  actually  made  and  perfected  liefore  the  date  of 
the  Ferraris  ])ul)]ication,  the  ])atents  cannot  be  sus- 
tained.    The  burden  is  upon  the  complainant,  under  the 
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circumstances  to  ostahlisli  hy  clear,  unequivocal,  and 
convincinj^  proof  that  tlic  anticipation  has  l)cen  antici- 
pated." 

In  Clark  Thread  Co.  v.  Willinuwtic  Linen  Co.,  140  U.  S., 
492,  the  Supreme  Court,  in  1S91,  said: 

"After  WoiM's  pat»*nt  was  introduced  intf)  the  case, 
showini":  with  eertainty  tlic  date  of  its  publication,  and 
such  date  anterior  to  the  issue  of  Conant's  patent,  it 
was  incuniheiit  on  tlie  piaintifTs  in  rebuttal,  to  show,  if 
not  witli  e(|ual  eertainty,  yet  to  the  satisfaction  of  the 
court,  that  Conant's  invention  j)receded  tliat  date." 

But,  without  quotinij:  from  other  cases  to  the  same  pur- 
port, the  law  is  settled  that  wliere  a  complainant's  inven- 
tion has  been  anticipated  })y  satisfactory  and  indisputable 
evidence,  the  comi)lainant  is  defeated,  unless,  on  his  part,  he 
can  establish  that  he  made  his  invention  prior  to  the  date 
of  the  antieipatin^i;  structure.  The  presumption  arising 
from  the  patent  is  that  Cohn  made  the  invention  of  his  first 
patent  at  the  date  of  his  application — November  8,  1904 — 
but  this  is  some  ten  months  too  late,  unless  he  has  estab- 
lished by  evidence  outside  of  the  jiatent  that  he  made  the 
invention  at  an  earlier  date  and  had  it  completed  prior  to 
the  making  by  Mr.  Regenstein  and  others  of  the  January, 
1904,  envelopes.  This  brings  us  to  a  consideration  of  the 
dates  claimed  on  behalf  of  Cohn. 

The  complainant  Cohn  was  examined  twice  as  a  witness 
on  behalf  of  himself.  His  second  examination  was  begun 
February  23,  1911,  after  the  testimony  on  the  part  of  the 
defendant  had  been  taken  establishing  January,  1904,  as  the 
date  when  the  completed  invention  was  eml)odied  in  the  Janu- 
ary, 1904,  envelopes.  Cohn  knew,  tlierefore,  what  date  he 
must  get  behind  in  order  to  sustain  his  patent.  Hence,  every 
inducement  existed  for  assigning  a  date  for  his  invention 
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prior  to  Janiiar}-,  1904,  to  magnify  everything  he  did  and 
to  confuse  w  hat  he  did  on  his  transparent  stock  envelope  with 
what  he  did  on  his  opaque  stock  envelopes,  and  thus  piece 
out  the  work  on  the  one  by  the  work  done  on  the  other. 

In  his  second  deposition  Cohn  says  that  after  mnch  thought 

he  struck  upon  tlie  idea   of  printing  a   border  around  the 

transparent  portion  of  the  envelope,  and  then,  on  page  113, 

said ; 

"This  discovery  was  made  by  me  some  time  in  the 
year  of  1903,  this  date  being  indelibly  impressed  on  my 
memory  from  the  fact  that  I  severed  my  connection  with 
the  Illinois-Pacific  Glass  Co.  on  October  15,  1903  in  order 
to  take  a  position  with  A.  Zellerbach  &  Sons,  now  known 
as  the  Zellerbach  Paper  Company." 

In  the  above  Cohn  says  that  the  date  when  he  made  his 
alleged  discovery  was  'indelibly  impressed  upon  his  mem- 
ory. If  this  is  the  fact,  if  the  date  was  indelibly  impressed 
on  his  memory,  then  there  should  never  have  been  a  time 
after  he  had  made  his  discovery  when  he  could  not  have 
stated  when  it  was  made.  Facts  which  are  "indelibly"  im- 
pressed can  always  be  recollected  and  stated. 

Colm  gave  his  first  deposition  in  his  own  behalf  on  Novem- 
ber 3,  1910.  At  that  time  no  testimony  had  been  taken  on 
the  part  of  the  defendant.  Cohn  was,  therefore,  not  informed 
as  to  what  dates  would  be  disclosed  by  the  defendant's 
proofs.  Nevertheless,  as  the  date  of  his  discovering  the 
border  was  ''indelibly"  impressed  on  his  mind,  there  could 
have  been  no  difficulty  of  his  fixing  and  stating  the  same. 
In  cross-examination  he  was  asked  more  than  a  dozen  times 
as  to  when  he  made  or  conceived  his  invention.  He  invari- 
ably declared  he  could  not  tell.  He  professed  to  have  no 
sufficient  recollection.  In  order  that  the  court  may  see  the 
numl>er  of  times  in  which  he  declared   that  he   could  not 
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remoinher  when  lie  liad  made  o.  conceived  of  his  iiivontiou, 
vse  will  (juotc  a  miinlRT  ol'  <|UL'Sii..u.s  and  answers  Ironi  liis 
cross-examination  wliile  giviiii;  lis  first  deposition  in  Novem- 
ber, imu,  beginning  at  page  47: 

*'X-Q.  15.  Wlien  ditl  yon  liist  conceive  of  this  inven- 
tion, Mr.  C'olm  ? 

"A.     1  can't   answer  at   the   present   moment. 

'*X-(j).  1().  Vou  don't  know,  tlien,  when  you  first  con- 
ceived of  tlie  envelope  which  you  claim  to  have  ))atented? 

*'A.     Not  at   the  i)resent  time." 

'*X-Q.  20.  How  long  |)rior  to  the  tiling  of  your  ap- 
l)lication  for  the  patent  Mo.  835,850  was  it  that  you 
conceived  the  idea  of  that  patent? 

[No  answer.] 

*'X-Q.  21.    Do  you  decline  to  answer? 

"A.  My  answer  is  the  same  as  before,  that  I  cannot 
at  this  time  state  the  time  of  conception. 

"X-Q.  22.  You  don't  know  whether  it  was  two  years 
or  six  years  or  twenty  years  or  one  month  prior  to  the 
time  of  tiling  your  ai)plications.  Is  that  the  way  you 
want  to  be  understood  as  testifying? 

**A.  Tt  would  be  necessary  for  me  to  go  tlirough  a 
great  amount  of  data  which  I  have  and  consult  with 
some  of  my  witnesses,  before  being  able  to  answer  as  to 
the  time  of  conception. 

'*X-Q.  23.  Well,  you  were  the  person  who  conceived 
the  patent,  were  you  not,  Mr.  Cohn? 

''A.    Yes,  sir. 

'*X-Q.  24.  And  you  at  this  time  cannot  give  us  any 
api)roximate  idea  as  to  how  long  ]irior  to  the  time  you 
filed  your  application  in  this  matter  it  was  that  you  con- 
ceived the  idea  of  this  patent? 

"A.    No,  sir. 

''X-Q.  25.  And  vour  answer  would  be  the  same  as  to 
the  patent  No.  824,908.     Is  that  correct? 

''A.    Yes,  sir." 

**X-Q.  28.  Well,  was  the  first  general  feature  of  the 
patent  conceived  a  non-perforated  window? 

"A.  I  can't  recollect  at  this  time  just  what  the  first 
conception  of  the  patent  was." 

"X-Q.  .31.  So  that  altocrether  you  have  invented  these 
two  patents  in  this  matter,  and  two  others,  and  vet  you 
can't  tell  us  how  long  prior  to  the  time  you  filed  your 
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application  for  the  patents  in  this  case  you  first  con- 
ceived tJie  idea  of  the  patent,  nor  are  you  able  to  tell 
us  what  was  the  first  conception  of  the  patent  that  you 
had  in  this  particular  case,  what  feature  you  first  con- 
ceived.    Is  timt  correct? 

**A.    Yes,  sir." 

"X-Q.  45.  I  ask  you  then  if  up  to  June  or  July  as 
you  stated,  1904,  when  you  and  Mr.  Shipp  applied  for 
a  patent  in  Eniilaiid  for  an  envelope  with  a  visible 
window,  had  you  up  to  that  time  conceived  of  the  idea 
of  placing  a  border  around  the  edge  of  that  visible 
window  indicating  the  particular  character  of  business 
in  which  the  user  of  the  envelope  was  engaged? 

"A.  As  I  stated,  it  is  impossible  for  me  at  this 
time. 

''X-Q.  46.  Do  you  answer  that  in  that  fashion  simply 
because  your  counsel  at  this  moment  called  your  atten- 
tion to  the  fact  that  you  had  so  testified  previously?  Is 
that  your  only  reason  for  so  testifying  now 

"A.     No,  sir;  my  reason  is  because  it  is  a  fact. 

**X-Q.  47.  You  can't  tell  us  at  all,  then,  whether  or 
not  up  to  June,  1904,  you  had  conceived  the  idea  of  a 
visible  window  of  the  envelope  for  which  you  applied 
for  a  patent  in  England  or  in  this  country? 

"A.     T  can't   state   at  this   time." 

*'X-Q.  50.  Now  as  I  understand  your  testimony,  you 
are  not  ]irepared  to  tell  us  whether  prior  to  1904,  when 
you  and  Mr.  Shipp  applied  for  a  patent  on  an  envelope 
in  England  somewhat  similar  to  the  envelope  in  ques- 
tion, you  had  conceived  the  idea  of  a  border  around  the 
window  of  the  envelope  indicating  the  character  of  the 
business  in  which  the  one  who  used  the  envelope  was 
engaged,  or  not  indicating  the  character  of  his  busi- 
ness.    That  is  the  way  I  understand  your  testimony? 

"A.     Yes,   sir." 

Following  the  dejiosition  of  the  witness  Maynard,  Cohn 
was  recalled  and  further  cross-examined.  He  stated  that  he 
conceived  the  idea  of  a  border  around  the  window  prior  to 
January  17,  1905,  and  was  then  asked: 

"R-X  Q.  2.     TTow  long  prior  to  January  17,  1905,  had 
you  conceived  such  idea? 
"A.    I  can't  state  at  this  time. 
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'*R-XQ.  M.     Was  it  moro  tlinii  a  year? 

**A.  As  I  statcMl  l)('t\no.  it  is  iiiipossihlo  for  me  to 
tell,  at  this  tiiiio,  just  wlion  the  i<lea  was  conceived." 

•*R-XQ.  9.  Was  it  Ix'fore  or  snl)se<jueiit  to  the  issu- 
ance of  the  Rritisli  p.iteiit  tliat  you  fust  conceived  tlie 
idea  of  placing,'  around  a  win<lo\v' of  tlie  envelope  a  bor- 
der so  as  to  indicate  the  particular  line  of  business  of 
the  user? 

"A.  As  stated  before,  it  is  impossible  for  me  at  this 
time  to  irive  anythin>>:  definite  in  n'ference  to  the  time 
of  conception." 

Tn  the  aliove  testimony  Colin  more  tliaii  a  dozen  times 

lifteen  times— <leclared  tliat  it  was  impossible  for  him  to 
state  when  it  was  that  he  conceive<l  of  the  invention  involved 
in  this  liti-ation.  In  view  of  his  statement,  when  called  as 
a  witness  the  second  time,  that  the  date  when  he  conceived 
of  the  application  of  the  border  to  liis  envelope  was  ''in- 
delibly impressed  on  his  memory,  it  is  hardly  necessary  to 
comment  on  the  manifest  cliaracter  of  his  testimony  ^ven 
in  his  first  dei)osition  and  cjuoted  above.  AVe  think  the  ])lain 
fact  was  that  he  was  determined  not  to  disclose  any  date  to 
which  he  could  be  held,  and  that  he  determined  to  leave  him- 
self in  i)osition  to  meet  any  contingency  that  might  arise  and 
so  professed  inal^ility  to  state  when  he  had  conceived  of  the 
invention  in  question.  If  this  be  so,  then,  manifestly,  his 
subsequent  testimony  should  be  accepted  with  caution,  and 
unusual  certainly  required  as  to  any  definite  claim  of  inven- 
tion iirior  to  the  date  established  by  the  defense. 

Cohn  says  that  he  severed  his  connection  with  the  Illinois- 
Pacitic  Glass  Company  on  October  15,  1903,  in  order  to  ac- 
cept a  position  with  A.  Zellerbach  &  Sons.  This  may  be 
true,  but  does  not  establish  any  other  fact.  It  merely  af- 
fords a  date  prior  to  wdiich  or  subsequent  to  which  other 
events  may  be  referred.  We  will,  therefore,  consider  what 
Cohn  claims  to  have  done  prior  to  October  15,  1903,  and 
what  he  claims  to  have  done  subsequent  to  that  date. 
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In  answer  to  qnestion  9,  Colin,  beginning  at  page  114, 
describes  wliat  he  claims  to  liave  done  prior  to  October  15, 
1903.    He  says: 

*'My  early  experiments  consisted  of  taking  a  sheet  of 
pajier  and  applying  various  oily  preparations  with  a 
brush.  Later,  I  applied  these  preparations  with  a  block 
of  wood  and  witli  ])ieces  of  rubber.  It  was  then  that  I 
found  tliat  tlie  oily  preparation  would  spread  beyond 
the  size  of  the  block.  I  remember  one  instance  after 
applying  the  oily  preparation  I  took  a  lead  pencil  and 
marked  all  around  the  si)ot  made  by  the  preparation 
and  tlie  next  day  I  discovered  tliat  the  oil  had  gone 
over  tlie  ])encil  marks  in  every  direction.  After  mak- 
ing the  discovery  mentioned  above  of  printing  a  border 
around  the  transparent  portion,  I  consulted  with  Mr. 
Epting,  an  artist  in  the  employ  of  the  Glass  Company, 
and  asked  him  to  make  a  drawing  for  me  from  which  a 
zincograph  could  ])e  made,  and  I  described  to  him  sev- 
eral designs  that  I  had  in  mind.  Among  others,  was  a 
design  showing  an  oblong  space  surrounded  by  a  cloud 
effect.  I  have  in  my  possession  an  envelope  which  was 
made  from  the  original  zincograph.  This  envelope 
shows  that  the  ink  is  applied  solidly  around  the  space, 
which  is  understood  to  be  the  space  reser^'ed  for  show- 
ing the  address,  which  I  will  call  the  window  space,  and 
is  gradually  shaded  off.  Asa  matter  of  fact,  I  bothered 
the  various  employees  of  the  label  department  to  such 
an  extent  that  T  incurred  the  wrath  of  the  manager,  Mr. 
George  Walter,  who  had  charge  of  all  the  employees  in 
the  label  department,  and  had  I  not  been  an  officer  in 
the  corporation,  I  think  he  would  have  kicked  me  out 
bodily.  After  zincographs  had  been  furnished  me  by 
Mr,  Epting  of  the  lal)el  department,  I  took  sheets  of 
pa])er  which  I  had  ]^repared  myself  with  an  oily 
preparation  and  had  the  designs  printed  around  the 
window  space,  thus  prepared.  The  first  ink  that  I  used 
did  not  answer  the  ])ur])Ose,  and  I  was  obliged  to  ex- 
periment with  a  great  manv  different  kinds  of  ink  be- 
fore securing  one  that  would  answer  the  purpose. 

**Rliortly  ])efore  leaving  the  Glass  Comany  I  was  in- 
troduood  to  a  gentleman  named  B.  T.  Bean,  a  svstem 
man  from  Ghicago.  He  was  at  that  time  installing  a 
system  for  Dunham,  Carrigan   &  Hayden,  a  hardware 
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concern  whose  place  of  business  adjoined  the  Ghiss 
Company.  Heali/.iiiir  that  Mr.  Hean  was  a  man  of  a 
great  deal  of  expt'ri«'ncc,  also  a  man  who  was  entrusted 
with  all  sorts  of  husiiK'ss  secrets,  1  s|M)ke  to  him  in  ref- 
erence to  my  invention  and  siiowcd  him  s|)ecimens  that 
1  ha<l  pn»pare«l  in  the  manner  descrilx'd  above.  He 
was  very  enthusiastic  al)out  the  envelope  and  in  rejtly 
to  my  JTKjuiry  stated  that  in  his  entin*  experience,  wliich 
carrit'd  jiim  to  »'\<'ry  pjirt  of  the  United  States,  he  li.id 
never  seen  anythimr  like  it,  and  told  me  that  there  would 
be  a  crreat  market  for  an  envelope  of  this  description. 
It  was  about  the  time  that  I  had  the  above  intervi(»w 
with  Mr.  Bean  tliat  1  mad(»  the  chan<::e  from  tli(»  Gl;iss 
Company  to  the  Zeller))ach  Company.  I  remember  this 
l>ecause  I  snjrprested  to  the  Glass  Com])any  that  since 
they  were  about  to  chancre  nccountants  it  would  be  a 
i?ood  time  for  theui  to  establish  a  new  system  and  Mr, 
Bean  coming?  hi*rhly  recommended,  I  considered  him  a 
ffood  man  to  en,s:ap:e." 


Further  alon.c^  in  his  answer  to  question  9,  Cohn  says 
that  after  October  15,  1903,  he  had  all  his  printin<2:  done 
at  the  printing  office  of  F.  II.  Abbott  &  Company;  and  in 
his  answer  he  mentions  a  Mr.  Tooker,  the  foreman  of  the 
Abl)ott  Company,  who  did  the  work  for  him.  As  this  de- 
tails his  work  foi-  the  second  period — the  period  l)eginning 
October  15,  190.),  to  take  liis  date — we  will  again  quote 
Cohn's  exact  language,  beginning  at  page  117: 

''After  ()cto])er  15,  190H,  all  my  printing  was  done 
at  Abbott's  office,  but  I  continued  to  have  my  drawings 
and  zincographs  furnished  ))y  the  Glass  Company,  be- 
cause V.  H.  Abl)ott  &  Com])any,  l>eing  commercial 
printers,  had  no  art  department  in  connection  with  their 
luisiness.  From  the  time  1  began  working  witli  the  Ab- 
bott Companv  I  started  to  ai)ply  the  oily  preparation  by 
means  of  a  printing  press.  Up  to  this  time  I  had  used 
a  bnish  or  applied  it  with  a  block  of  wood  or  a  piece 
of  rubber,  much  in  the  same  manner  as  rubber  stamps 
are  used.  I  encountered  tlie  greatest  difficulty  in  finding 
a  suitable  material  for  making  the  transparent  window 
and  in  connection  with  Mr.  Tooker,  foreman  of  the  Ab- 
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bott  Company,  I  worked  continuously  over  a  period  of  a 
great  iiiaiiy  niontlis,  putting  in  several  evenings,  also 
several  liolidays  and  Sundays.  I  found  in  some  in- 
stances wliere  1  succeeded  in  getting  a  preparation  that 
made  an  excellent  transparency,  that  it  would  fade  out 
and  l)econie  almost  useless;  said  preparations  would 
keep  the  jiaper  trans])arent  for  about  a  month  and  then 
for  some  reason  or  other  the  paper  would  become  opaque 
again,  and  in  some  instances,  this  would  occur  within  a 
very  few  hours  after  the  preparation  had  been  applied. 
1  kept  persistently  at  work  from  the  time  of  my  con- 
ception until  August  or  September  of  1904,  when  I 
brought  my  invention  to  a  state  of  perfection.  It  was 
at  this  time  that  I  placed  an  order  for  the  Zellerbach 
Company  with  F.  H.  Abbott  &  Company  for  10,000  en- 
veloj)e  blanks,  such  as  described  above,  and  I  still  have 
in  my  possession  a  sample,  which  I  here  produce." 

In  the  above  statements,  Cohn  mentions  three  parties — 
Epting,  the  artist  in  the  employ  of  the  Glass  Company; 
Bean,  a  system  man  from  Chicago ;  and  Tooker,  the  foreman 
of  Abbott  &  Company.  He  says  Epting  made  him  some 
zincograjihs,  one  of  which  had  a  cloud  effect  border  around 
an  oblong  space.  He  says  that  he  has  in  his  possession  an 
envelope  which  was  made  from  the  original  zincograph,  but 
he  does  not  say  when  it  was  made,  but  Tooker  recognized  it 
as  one  that  he  made.  This  envelope  is  the  one  introduced  as 
"Complainant's  Exhibit  N."  He  says  that  he  has  a  sample 
of  the  10,000  envelopes  made  in  August  or  September,  1904. 
This  was  offered  as  "Complainant's  Exhibit  L." 

Wlien  were  any  envelopes  made  by  Cohn  containing  a 
border  around  the  transparent  window  or  i)ortion  made  by 
an  oily  prejiaration  in  opaque  paper,  prior  to  those  made  in 
August  or  September,  1904?  Presumably,  the  first  ones 
were  with  the  cloud  effect,  like  "Exhibit  N,"  because  he 
says:  "I  liavo  in  my  possession  an  envelope  which  was  made 
from  the  original  zincograph."  iiut  thin  envelope  was  made 
by  Tooker  in  the  spring  or  summer  of  1904,  as  we  shall  pres- 
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ontly  show.  AVo  think  tlicrt'  is  internal  evidence  in  the  rec- 
ord that  tliis  prosiinuihly  earliest  envelo|)e,  as  well  as  all 
of  tl»e  other  samples  of  envj'lopes  proiliieed  hy  Colin,  were 
made  suhsrquint  to  May  9,  li)04,  and  that  there  is  no  suffi- 
cient e\  idenee  that  he  ever  made  an  envelope  of  opaque  stock 
with  a  l>order  around  tlie  trnnsparent  window  prior  to  that 
<late.     We  will  therefore  consider  this  internal  evidence. 

Un  May  \\  11)04,  Cohn  filed  an  ap|)licatioii  in  tiie  Patent 
Office  for  an  envelope,  which  application  was  afterwards 
ahandoned.  Tiie  envelope  that  he  showed  and  descrihed  in 
this  api>lication  was  made  from  transparent  material  or  stock 
as  distiiigiiisiied  from  opaque  material  or  stock.  This  appli- 
cation was  similar  to  the  Kniilish  patent  obtained  l)y  Cohn 
and  Shipp  and  applied  for  June  27,  1904.  In  the  making  of 
this  envelope  of  the  May  9,  1904,  aj^plication,  transparent 
stock  was  taken  and  ink  of  any  desired  color  was  printed 
over  all  of  the  enveloiie,  with  the  exeejition  of  tlie  addressing 
space  or  window,  wliich  was  left  transparent,  as  it  was 
originally.  This  made  a  one-piece  transparent  window  en- 
velope with  a  l)order  covering  the  entire  face  of  the  envelope 
exce|)t  the  window,  as  Cohn  says  in  both  of  his  patents  the 
border  way  ha  made.  An  envelope  embodying  the  idea  of 
this  abandoned  application  was  offered  in  evidence  as  "Com- 
plainant's Exhibit  R."  This  May  9,  1904,  application  con- 
tinued i)cnding  in  the  Patent  Office  until  June  24,  1905,  when 
it  was  finally  rejected  and  all  efTort  to  secure  a  patent  on  it 
abandoned. 

This  abandoned  application,  filed  May  9,  1904,  was  the 
first  application  that  Cohn  filed  for  a  patent  on  an  envelope. 
But  nowhere  in  this  first  application  filed  by  Cohn,  tliis  ap- 
plication filed  in  May,  1904,  do  we  find  any  description, 
statement  or  suggestion  that  Cohn  had  any  idea  in  mind  of 
the  bordered  envelope  of  his  patent.    This  May  9,  1904,  ap- 
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plication  was  llie  same  in  every  respect — drawings  and 
spccificMtions — as  tlie  Colin  and  Slii])p  June,  1904,  British 
patent,  as  will  appear  at  i)ages  128  and  178  of  the  Record. 
By  reading  the  British  patent,  therefore,  we  can  see  exactly 
what  the  May  9,  1904,  ap])lication  disclosed.  It  in  no  way, 
shape  or  form  described  the  envelope  in  question — a  one- 
piece  window  envelope  made  from  opaque  paper  with  the 
window  rendered  transparent  by  an  oily  preparation  and  a 
border  printed  around  the  window  to  cover  or  conceal 
the  spreading  of  the  oil  into  the  paper.  Cohn  at 
page  177  says  it  does  not.  Why  was  there  no  ref- 
erence to  this  envelope  if  it  had  been  conceived  of 
and  made  in  the  fall  of  19031  No  explanation  was 
offered  for  this  omission.  But  it  seems  incredible  that 
Cohn  would  have  made  an  ap])lication  in  May,  1904,  for  a 
patent — his  lirst  application  at  that — and  have  left  out  all 
reference  to  the  envelope  now  in  question  if  he  had  made 
such  envelope  prior  to  that  lime,  as  he  now  claims.  Why 
did  he  only  describe  the  envelope  made  of  transparent  stock 
if  he  had  also  invented  the  other?  He  offers  no  explanation. 
We  offer  one — because  he  had  not,  prior  to  May  9,  1904, 
made  the  envelope.  This  explains  the  words  on  all  the  en- 
velopes Cohn  produced  and  offered  in  evidence — they  were 
made  after  this  May,  1904,  application  was  filed. 

When  we  look  at  the  various  envelopes  produced  by  Cohn, 
we  find  that  they  are  all  marked  "Patent  Pending"  or  **Pat. 
Applied  for."  The  envelopes  "Complainant's  Exhibits  L, 
N,  0,  P  and  FF,"  are  marked  "Patent  Pending,"  and  the 
envelopes  "Complainant's  p]xhibits  Q  and  R"  are  marked 
"Pat.  Applied  For."  These  words  speak  for  themselves. 
There  is  no  explanation  offered  by  Cohn  or  any  other  wit- 
ness as  to  their  presence.  Presumably',  at  the  time  the  en- 
velopes on  which  they  appear  were  made,  an  application  loas 
pending  I'oi-  a  ))a1<Mit.    They  are  either  true  or  not.     In  the 
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absence  of  ev'ulence  to  the  contrary,  tlie  lo^al  presumption 
is  that  they  are  true.  If  they  were  iiiaile  after  May  9,  1904, 
they  are  true.  A  |)atent  was  pending;  a  patent  was  applied 
for;  and  Colin  eouM  trutiifully  print  these  warning  words 
on  his  envelopes  after  May  9,  1904.  To  print  them  prior  to 
that  time  would  have  been  to  put  forth  a  false  statement — 
an  untruth — ami  tiie  law  never  presumes  that  a  man  is  lying. 

All  of  the  envelopes  |)roduced  by  Cohn,  therefore,  bear 
upon  themselves,  wiien  taken  in  connection  with  the  aban- 
doned application  of  May  9,  1904,  presumptive  internal  evi- 
dence that  they  were  made  subsequent  to  that  date.  If  they 
were,  as  we  tiiink  tliey  were,  then  Cohn  has  not  an  envelo{)e, 
a  sketch,  a  plate,  a  memorandum — notliin«i:  physical  and  tan- 
gible— that  antedates  the  January,  1904,  Regenstein  en- 
velopes. 

It  is  admitted  by  Cohn  that  the  envelope  "Exhibit  R" 
was  made  about  the  time  he  filed  his  abandoned  application. 
He  was  asked: 

"(^.25.  Can  you  fix  the  time  that  this  transparent 
sheet  envelope  'Exhibit  R'  was  made  by  you? 

**A.  I  cannot  fix  the  exact  date  but  feel  reasonably 
certain  that  it  was  made  at  about  the  time  the  applica- 
tion was  tiled  for  the  United  States  patent. 

"Q.  26.     Which  application? 

"A.  Application  filed  Mav  9,  1904,  Serial  No. 
207,28l>." 

He  admits  also  that  the  envelope  with  cloud  effect  border, 
"Exhil)it  N,"  was  made  after  lie  left  the  employ  of  the  Glass 
Company.  In  speaking  of  this  he  says  tliat  before  making 
the  10,000  envelopes  which  were  made  in  August  or  Sep- 
tember, 1904,  **P\  H.  Abbott  &  Company  printed  for  me 
some  sample  envelope  l)lanks,  printed  from  a  zinco  which 
was  made  by  the  Illinois-Pacific  Glass  Company  before  Oc- 
tober 15,  1903,"  and  he  produces  one  of  them,  which  was 
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offerofl  in  evidence  as  ** Complainant's  Exhibit  N."  Al- 
thoui?]!  lie  say^  the  ziuco  was  made  while  he  was  in  the  em- 
ploy of  the  Glass  Company,  he  does  not  state  the  time  when 
the  envelopes  with  the  cloud  effect  were  printed,  but  simply 
that  they  were  printed  by  Abbott  &  Company  **  before  mak- 
ing: these  10,000  envelopes."  The  printer,  Tooker,  who  did 
the  printing:  recognizes  the  Exhibit  N  with  the  cloudy  border 
as  one  he  printed,  but  in  answer  to  question  25  says  that  he 
cannot  give  the  "exact  date."  It  is  reasonable,  therefore,  as 
they  contain  the  words  ** Patent  Pending,"  to  assume  that 
they  were  made  after  filing  the  abandoned  application,  May 
9,  1904,  which  would  still  be  '"before"  making  the  10,000  lot 
in  August  or  September,  1904.  What  evidence  is  there  that 
any  were  made  from  opaque  stock  prior  to  May  9,  1904? 

In  answering  Question  19,  at  page  125,  Cohn  claims  that 
before  he  had  left  the  Glass  Company  in  October,  1903,  he 
had  "made  up  several  envelopes  by  cutting  out  the  blank 
witli  a  pair  of  scissors  and  pasting  it  by  hand";  and  in  an- 
swering Question  46,  at  page  138,  he  says  that  "I  know  that 
I  showed  them  to  Mr.  Bean."  On  the  next  page  and  as  an 
addition  to  his  answers  to  Questions  21  and  22  and  questions 
45  and  46,  at  page  139,  he  says  that  "I  am  not  positive  that 
I  retained  these  samples  up  to  the  time  of  the  fire,  and  there 
is  a  ijossibility  that  I  may  have  destroyed  them  before  that 
date."  If  these  samples  were  like  the  transparent  stock  en- 
veloi)e,  "Complainant's  Exhibit  R,"  then,  according  to  Cohn 
himself,  they  did  not  contain  the  invention  of  the  two  patents 
sued  on.    We  asked  him  at  page  177 : 

"X-Q.  142.  Do  you  consider  that  the  envelope  Exhibit 
R,  and  the  envelope  described  in  your  British  patent  and 
in  your  May  9,  1904,  abandoned  application,  contains  or 
embodies  the  invention  described  and  claimed  in  your 
two  i)atents  sued  onf 

"A.    I  do  not." 
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With  tlu»  above  julniission  and  contontion  on  tin-  pari  of 
Colin  himself,  we  are  prepared  to  see  what  kind  of  sample 
envelopes,  if  any,  he  had  made  prior  to  leaving:  the  (Jlass 
Company  in  October,  1!>0.'^,  and  to  this  end  we  will  have  re- 
course to  the  witnesses  whom  lie  caikMl  to  show  his  early  op- 
erations.   We  will  see  what  each  witness  says. 

The  complainant's  witness  Selling,  who  was  a  salesman  for 
the  (ilass  Company  and  had  been  with  tliein  for  more  tlian 
twenty-three  years,  and  who  claimed  that  Colin  had  talUed 
with  him  about  the  matter,  was  shown  the  envelopes  marked 
"Complainant's  Exhibits  L,  M,  O  and  R,"  ami  in  (|uestion 
10,  at  pa^e  214,  he  was  asked  to  "pick  out  from  those  an  en- 
velope which  would  correspond  to  anything  you  saw  or  un- 
derstood from  Mr.  Colin 's  desciiption  at  that  time  to  Ije  his 
invention,"  and  after  examining  the  envelopes  Selling  said: 

"This  one  here  marke<l  Exhibit  R  was  shown  me  by 
Mr.  Colin  and  I  recall  even  the  printing  thereon,  at  that 
time,  this  being  the  only  one  I  recognize  as  having  been 
shown  me  by  Mr.  Colin  when  he  was  in  our  emjiloy. 
The  envelope  Exliil)it  L  was  subsequently  shown  nic  by 
Mr.  Cohn  some  little  time  after  he  went  into  the  employ 
of  Zellerbach  &  Sons  [the  Exhibit  L  was  one  of  the 
10.000  made  in  Auu:ust  or  September,  1904,  so  tiiat  it 
was  "some  little  time,"  indeed!].  The  other  two  I  do 
not  recall  ever  having  seen  them." 

"X-Q.  11.  Do  you  mean  that  this  envelope  marked 
Exhibit  R,  or  one  like  it,  was  the  one  shown  you  by  Mr. 
Cohn  while  be  was  in  the  employ  of  the  Glass  Company? 

"A.    One  similar  to  that." 

"X-Q.  14.  Do  you  have  any  letters,  writing  or  othei- 
memorandums  that  enable  you  to  fix  the  date  wlien  Mr. 
Cohn  showed  you  this  Exhibit  L  envelope? 

"A.  No,  sir.  Plowever,  I  can  recall  where  he  mailed 
me  one  of  those  envelopes  with  the  pickle  design  tlieroon, 
and  had  written  a  note  therein  asking  me  how  I  liked  it." 

"X-Q.  17.  You  speak  of  several  band  samjjles  that 
Mr.  Cohn  showed  vou.  Were  they  like  this  envelope  Ex- 
hibit R? 
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"A.    Not  in  colors  like  that  as  I  recall  it. 

**X-Q.  18.    Were  they  like  it  in  other  respects? 

"A.    I  should  say  yes." 

*'R-XQ.  32.  When  did  you  first  see  or  Mr.  Cohn 
show  you  envelopes  with  the  windows  or  transparent 
portions  in  the  shape  of  a  pickle  or  cucumber  or  cis^ar? 

"A.  Short  after  leaving  the  employ  of  the  Illinois- 
Pacific  Company. 

"R-XQ.  38.  Did  he  show  you  such  envelopes  during 
the  vear  1904? 

''A.    Early  part  of  1904." 

The  above  testimony  of  the  witness  Selling,  even  if  given 
full  credence,  notwithstanding  it  depends  upon  the  recollec- 
tion of  the  witness  only,  unsupported  by  any  writing  or 
fixed  memoranda,  merely  goes  to  the  point  of  showing  that 
Cohn  made  hand  samples  of  envelopes  like  the  envelope 
"Complainant's  Exhibit  R,"  which  Cohn  himself  repudiates 
as  containing  or  exemplifying  the  invention  of  either  of  the 
patents  in  suit,  while  in  the  employ  of  the  Glass  Company, 
and  that  the  witness  saw  one  of  the  pickle  envelopes  "shortly 
after  leaving  the  employ  of  the  Illinois  Pacific  Glass  Com- 
pany." Cohn  says  this  was  October  15,  1903,  and  Selling 
would  have  us  believe  that  he  saw  one  of  the  pickle  envelopes 
"shortly"  after  that  date.  Yet  Cohn  in  his  long  answer  to 
question  9  says  that  he  only  conceived  of  the  pickle  envel- 
opes "some  time  in  the  summer  of  1904."  The  en- 
velope Exhibit  R  was  printed  by  Tooker  after  Cohn 
left  the  employ  of  the  Glass  Company,  yet  Selling 
recognizes;  it  by  "the  printing  thereon"  as  one  he  saw 
l)eforo  he  left — a  palpable  absurdity  as  the  hand  sample  en- 
velopes surely  had  no  printing  on  them.  No  doubt  the  "hand 
samples"  mentioned  by  the  witness  as  like  the  Exhibit  R 
were  the  ones  Cohn  cut  out  with  the  scissors  before  he  left 
tlie  Glass  Company.  If  so,  they  were  made  of  transparent 
material,  and  therefore,  as  Cohn  claims,  did  not  contain  the 
invention  of  his  first  patent.    This  testimony  is  certainly  lack- 
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injC  ill  tln'  certainty  ri'<iiureil  in  tostimony  suniciciit  to  antici- 
pate an  anticipatiun  as  luid  duwn  iu  the  decisions  already 
quotoil. 

Tlu'  noxt  witness  relied  on  l>y  the  complainant  is  the  sys- 
tems man  from  Chicago,  H.  T.  Hean,  whose  business,  in  short, 
was  to  a<lvise  business  concerns  how  to  run  their  business. 
In  question  8,  at  page  220,  Bean  was  asked  whether  "during 
the  time  you  have  known  Mr.  Colin  has  he  ever  claimed  to  you 
that  he  was  the  inventor  of  any  particular  style  of  an  enveloi)e 
or  that  he  had  any  j)atents  on  the  same,"  and  in  reply  he 

said : 

"A.  At  that  time  Mr.  Colin  saitl  that  he  wanted  to 
show  me  something  in  conlidence  and  as  I  was  traveling 
all  over  the  United  States  and  knew  more  or  less  about 
business  conditions  and  business  practices,  and  that  he 
had  a  new  style  enveloi)e  that  he  wanted  to  get  my  opin- 
ion on,  and  that  he  would  show  it  to  me  in  confidence, 
but  did  not  want  me  to  tell  anyone  about  it.  He  then 
showed  me  some  rather  rough  styles  of  envelopes  that 
were  translucent  or  transjiarent  so  that  the  address 
would  show  through  the  envelope,  the  writing  being  hidden 
by  the  rest  of  the  paper  which  was  opaque.  It  w^  as  after 
the  style  of  an  Outlook  envelope,  excei)t  that  the  open- 
ing was  prepared  by  some  process  making  it  transparent. 
I  remember  that  I  told  him  that  I  had  never  seen  any- 
thing like  it  before  and  that  1  thought  it  was  a  splendid 
thing,  and  I  further  thought  that  in  my  judgment  there 
would  be  a  good  sale  for  that  sort  of  an  envelope. 

"Q.  9.  Can  you  describe  with  any  more  particularity 
the  constrnction  and  appearance  of  the  envelope  Mr. 
Cohn  showed  you,  and  if  you  can  ]dease  do  so. 

"A.  As  I  remember  the  sami.>les  he  showed  me  they 
were  of  rather  rough  construction  and  looked  as  if  they 
had  been  made  by  liand.  Some  of  the  samples  were  flat, 
just  blanks,  treated  with  this  j)reparation.  The  trans- 
parent part  was  surrounded  by  a  sort  of  a  border  or 
cloud  etTect.  I  don't  remember  much  about  the  samples 
in  detail." 
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On  cross-examination,  at  page  224,  Bean  was  asked : 

*'X-Q.  20.  Did  you  see  Mr.  Colin  after  he  left  the 
employ  of  the  Glass  Company  and  during  the  year  1904? 

"A.    I  think  I  did." 

"X-Q.  22.  Did  Mr.  Cohn  show  you  any  of  his  envel- 
opes during  the  year  1904? 

"A.  I  don't  remember  the  exact  times  at  which  he 
showed  me  these  envelopes  during  the  years  1904,  1905 
and  1906,  but  possibly  two  or  three  times  during  those 
years  he  spoke  to  me  about  the  envelopes  and  showed 
me  some  I  remember  with  advertising  matter  around  the 
border." 


In  reference  to  the  rough  envelopes  or  blanks  that  Bean 
had  mentioned  in  his  answer  to  question  8,  and  which  in  his 
answer  to  question  1 2,  at  page  222,  he  thought  were  more  like 
the  envelopes  "Exhibits  N  and  0"  with  the  cloud  effect  around 
the  transparent  portion,  he  was  asked: 

*'X-Q.  26.  Can  you  say  as  to  whether  or  not  they 
had  any  clouds  in  blue  or  in  silver  around  the  transparent 
portion? 

"A.    I  could  not. 

"X-Q.  27.  Can  you  say  positively  that  they  had  any 
border  whatever  around  the  transparent  portion? 

"A.  My  memory  is  very  vague  as  to  the  actual  en- 
velopes and  papers  submitted.  I  did  not  pay  very  much 
attention  to  the  samples  after  the  idea  was  given  me." 

''X-Q.  36.  How  did  the  paper  of  the  blanks  and  en- 
velopes which  Mr.  Cohn  showed  you  correspond  with 
the  paper  out  of  which  this  envelope  R  was  made! 

"A.    I  don't  remember." 

From  the  above  testimony  it  is  plain  that  the  witness 
Bean  had  no  clear  or  definite  idea  as  to  what  Cohn  did  show 
or  disclose  to  him  in  the  fall  of  1903.  He  says  that  his  mem- 
ory is  "very  vague."  He  says  that  he  "did  not  pay  ver\' 
much  attention  to  the  samples."  He  says  that  he  cannot  say 
whether  they  had  "any  clouds  in  blue  or  silver  around  the 
transparent  portion."    He  says  that  he  does  not  remember 
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whether  tho  blanks  and  onvolopos  which  he  claims  that  Cohn 
showoil  him  corresponded  "with  the  paper  ont  of  which  the 
envelope  H  was  made"— the  envelope  made  from  transparent 
stock.  He  admits  that  (\>hn  sliowed  him  envelopes  "during 
the  years  lOW,  VM')  and  !!)()(;,"  and  that  possibly  two  or  three 
times  during  these  years  "he  spoke  to  me  about  the  envel- 
opes." 

In  view  of  the  uncertain  and  vague  character  of  his  state- 
ments, the  testimony  of  Bean  certainly  fails  to  estahlisii  the 
making  of  one-piece  transparent  window  envelopes  of  opaqm 
stock  with  borders  around  the  transparent  portions  at  the 
time  of  his  talk  with  Cohn  in  the  fall  of  1903.  In  fact,  Bean 
does  not  remember  but  that  the  blanks  and  envelopes  which 
Cohn  showed  him  were  made  out  of  transparent  paper,  like 
the  envelope  "R,"  which  Cohn  insists  does  not  embody  or 
realize  the  invention  of  either  of  his  patents  in  suit. 

The  witness  Vanderzweip,  who  was  bookkeeper  for  the 
Zellerbach  Paper  Company,  simply  testifies,  at  page  232,  to 
the  use  of  the  10,000  envelopes  made  in  August  or  September, 
1904,  and  had  nothing  to  say  bearing  on  the  question  under 
«.*onsideration. 

Tlio  witness  Tooker,  who  was  foreman  for  F.  II.  Abbott 
&  Co.,  at  which  place  Cohn  says  that  "after  October  15, 
190.3,  all  my  printing  was  done,"  testifies  that  Cohn  came  to 
him  and  that  he  worked  for  and  with  him  during  holidays, 
Sundays  and  overtime  on  the  envelopes.  In  answering  ques- 
tion 6,  at  page  235,  he  says:  "I  was  working  on  this  process 
around  the  Holidays"— the  Christmas  Holidays  of  1903— 
and  he  fixes  upon  this  time  because  he  says  that  "some  of  the 
money  paid  to  me  for  my  labor  I  used  in  buying  presents." 
He  says  thal^  "We  experimented  in  this  matter  for  nearly  a 
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year."  He  details  the  work  and  experiments  that  tliey  did 
and  made.  lie  says  tliat,  *'We  had  a  great  many  difficulties 
to  overcome,  the  main  one  being  to  get  the  desired  trans- 
parency, which  he  finally  succeeded  in  getting."  He  says 
that,  "We  finally  got  to  the  place  where  we  could  turn  out 
these  envelopes  with  the  preparation  covering  the  desired 
space  and  not  spreading  too  far.  He  then  gave  an  order  for 
10,000  of  these  envelopes  to  be  printed,  which  I  printed  about 
September,  1904."  He  recognizes  the  envelopes  "Exhibits 
L  and  M"  as  being  a  part  of  the  10,000  lot  printed  about 
September,  1904.  Yet  Selling  in  his  endeavor  to  help  Cohn 
carry  the  dates  back  says  that  Cohn  showed  him  this  Exhibit 
L  "some  little  time"  after  Cohn  entered  the  employ  of  Zel- 
lerbach  &  Sons — which  was  in  Ocotber,  1903.  In  answer  to 
question  23,  at  page  242,  he  recognizes  the  "Cremo  Cigar" 
envelope  "Exhibit  FF"  as  a  part  of  his  work.  It  was  made 
after  he  had  adopted  a  piece  of  pulp  board  glued  on  the  cyl- 
inder, and  which  he  adopted,  as  stated  in  his  answer  to  ques- 
tion 6,  after  they  had  "finally  tried  felt."  He  says,  in  answer 
to  question  23,  that  this  "Cremo  Cigar"  envelope  "was  one 
of  the  first  lots  I  printed  for  Mr.  Cohn,  the  exact  date  I  can- 
not give,  because  we  were  simply  working  out  this  prepara- 
tion of  transparency" — and  that  required  months.  The 
"Cremo  Cigar"  envelope  was  therefore  evidently  made  some 
time  in  the  summer  of  1904,  and  it  "was  one  of  the  first  lots." 

Cohn  first  thought  of  making  the  window  in  the  shape  of 
a  cigar  or  other  article  of  manufacture,  and  utilizing  the 
border  for  permanent  advertising  matter  in  the  summer  of 
1904.    In  his  long  answer  to  Q.  9,  he  says: 

"Wliilo  working  on  various  styles  of  envelope  blanks 
I  discovered  that  a  good  use  could  be  made  of  the  neces- 
sary border  for  the  purpose  of  advertising,  and  I  made 
a  gO()<l  many  specimens  of  enveloiie  l)lanks  with  borders 
carrying  out  tliis  conception.  I  conceived  this  idea  some 
time  in  the  summer  of  1904.    To  be  more  specific,  I  will 
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8tat«'  that  tliis  Imnlor  took  on  tlie  general  outliiio  of  a 
cipir,  a  pickle  «»r  cui'UinlKM*,  a  eascaret,  aud  other  well 
known  articles." 

If,  therefore,  the  Cremo  cigar  *'was  one  of  the  first  lots" 
which  Tooker  printed  for  Mr.  Cohn,  then  it  must  have  been 
printc<l  in  the  sninnicr  of  11>04,  l)ecause,  accordinij:  to  Cohn's 
own  statements,  it  was  not  Omuijht  of  until  "some  time  in 
the  summer  of  1904."  The  words  "Patent  Pending"  on  it, 
therefore,  were  printed  after  May  9,  1904,  when  Colin  filed 
his  first  application  for  a  patent,  and  such  words  si)oke  tlie 
truth. 

In  answering  question  25,  at  page  242,  Tooker  recognized 
the  envelopes  "Exhibits  X  and  ()"  with  the  blue  and  silver 
cloud  effects,  as  envelopes  that  he  had  printed.  He  says  that, 
*'The  exact  date  I  could  not  give"  when  he  printed  those  two 
envelopes;  but  as  the  "Cremo  Cigar"  envelope  "was  one  of 
the  first  lots,"  these  cloud  effect  envelopes  "N  and  0"  must 
liave  been  printed  after  that  one,  and  some  time  in  the  spring 
or  summer  of  1904.  In  answer  to  a  very  leading  question, 
notwithstanding  lie  had  stated,  in  answer  to  question  2.3,  that 
the  "Cremo  Cigar"  envelope  "was  one  of  the  first  lots,"  he 
fixes  the  Holidays  of  1903  as  the  date  when  he  first  printed 
envelopes  with  a  border.  We  will  quote  this  question  and  an- 
swer: 

"Q.  27.  Do  you  know  wliether  or  not  you  liad  actually 
applied  to  an  opaque  slieet  an  oily  preparation  for  mak- 
ing transi)arency  for  Mr.  Cohn  and  used  a  border  around 
this  transparent  space,  for  the  i)urpose  of  an  envelope, 
in  1903? 

"Question  objected  to  as  leading. 
"A.  Yes,  1  would  say  that  in  those  impressions  that 
I  made  around  the  Holidays  I  used  a  preparation  given 
me  by  Mr.  Cohn,  which  made  opaque  paper  transi)arent, 
but  I  don't  say  that  it  was  the  one  printed  like  tlie  cut 
the  10,000  was  i)rinted  from,  but  that  we  had  tlie  trans- 
parency figured  out  at  that  time  I  am  sure." 
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In  answering  question  31,  at  page  244,  Tooker  explains  some 
of  the  difTiculties  that  they  had  in  making  the  oily  preparation 
flow  as  freely  as  it  should,  and  says:  "It  was  necessary  to 
use  gas  stoves  under  the  press,  heating  the  plate  and  making 
the  preparation  run  out  smoothly."  He  fuiiher  says  that, 
"The  transparency  that  we  reached  in  the  earlier  stages  was 
inclined  to  be  more  dirty  and  mottled,  not  smooth.  I  am 
sure  that  around  the  Holidays  of  1903  was  the  time  when 
we  first  used  the  stoves,  it  being  the  winter  time,  and  the 
preparation  not  having  inclination  at  that  time  to  flow 
freely." 

We  showed  Tooker  the  envelope  "Exhibit  R"  made  from 
transparent  stock  and,  at  page  246,  asked  him: 

"X-Q.  34.  Do  you  recognize  the  printing  on  that  en- 
velope as  some  of  your  work? 

"A.  I  done  some  printing  on  paper  of  this  kind  for 
Mr.  Cohn,  but  I  cannot  say  that  I  printed  that  particu- 
lar envelope." 

In  view  of  the  above,  it  may  verj^  well  have  been  that  the 
printing  which  Tooker  did  for  Cohn  on  or  about  the  Christ- 
mas Holidays  of  1903 — if  their  experimental  work  had  pro- 
gressed to  the  printing  stage — was  on  envelopes  like  "Ex- 
hibit R,"  which  Cohn  insists  did  not  contain  the  invention  of 
either  of  his  patents  in  suit.  Tooker  says  that  he  "done  some 
printing  on  paper  of  this  kind"  and  nobody  else  is  shown 
to  have  done  any. 

The  witness  Epting,  who  was  the  artist  for  tlie  Glass  Com- 
pany, says  that  lie  made  some  designs  for  Cohn  before  he 
left  the  employ  of  the  Glass  Company.  In  answer  to  ques- 
tion 8,  at  page  248,  he  says  that  he  made  quite  a  number  of 
difTerent  designs,  "some  with  shading  around  the  edges  and 
some  with  all  tlic  solid  color  in  the  back,  and  quite  a  number 
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of  ilifTerent  ones,  I  don't  remember  all  the  diflforent  ones  I 
did  get  up."  In  cross-question  Ifi,  at  pa^:e  240,  he  was  shown 
the  envelope  "Exhibit  R"  made  of  transparent  stock  and  in 
answer  to  the  next  ijuestion  be  says  tliat  lie  never  saw  any 
envelopes  like  the  envelope  "U"  before  seeing  that  one  just 
shown  him.  In  answer  to  cross-question  21,  he  says  that  he 
did  some  work  for  Cohn  after  he  left  the  Glass  Company.  In 
answer  to  question  12,  at  page  249,  he  says  that  zincos  were 
cut  from  the  drawings  with  the  cloud  effect,  like  envelope  "Ex- 
hibit X,"  but  he  does  not  say  when  he  first  saw  an  envelope 
made  from  the  zinco. 

The  witness  Dolge  was  simply  called  by  the  complainant 
to  testify  that  he  entered  the  employ  of  the  Glass  Company 
about  October  15,  19U3,  and  that  he  succeeded  Cohn  with  that 
company.  He  gives  no  testimony  whatever  as  to  seeing  en- 
velopes or  knowing  about  them. 

The  above  gives  the  testimony  of  all  the  witnesses  as  to 
the  earliest  work  done  by  Mr.  Cohn  in  making  envelopes. 
We  think  it  plain  that  the  first  envelopes  made  by  Cohn  were 
made  from  transparent  stock,  like  the  envelope  "Exhibit  R." 
This  is  the  envelope  which  he  showed  and  described  in  his 
first  application  for  a  patent — his  abandoned  application 
filed  May  9,  1904.  All  of  the  other  envelopes  appear  to  have 
been  made  at  a  later  date,  in  all  probability  not  until  after 
the  filing  of  his  May  9, 1904,  application.  They  all  contain  the 
words  "Patent  Pending"  or  "Pat.  Applied  For,"  which 
would  be  true  if  they  were  made  after  the  filing  of  the  aban- 
doned ajjplication,  in  view  of  its  broad  and  comprehensive 
claims,  already  quoted,  but  not  tme  if  made  before  that  date. 
Some  of  them  are  identified  by  the  witness  Tooker,  whose 
earliest  work  he  claims  was  "around  the  Holidays" — the 
Christmas  Holidays  of  1903.  As,  however,  he  also  worked 
in  the  making  of  envelopes  from  transparent  stock,  like  the 


124 

envelope  ''Exliibit  R,"  it  is  easy  for  him  to  have  got  the 
work  on  one  confused  with  the  work  on  the  other.  The  prob- 
abilities are,  as  we  insist,  that  no  one-piece  transparent  en- 
velojies,  having  tlie  transparencj^^  formed  by  an  oily  prepara- 
tion, and  provided  with  a  border  around  the  transparency, 
were  made  until  some  time  in  the  spring  or  summer  of  1904 
—after  May  9,  1904. 

In  view  of  the  fact  that  the  complainant  has  produced  noth- 
ing whatever  in  the  way  of  writings,  memoranda  and  exhibits, 
or  other  matters  that  show  that  he  made  any  one-piece  en- 
velopes having  a  transparent  portion  formed  by  an  oily 
preparation  with  a  border  surrounding  the  same  prior  to 
January,  1904;  in  view  of  the  fact  that  he  was  working  on 
his  transparent  stock  envelopes,  like  the  envelope  ''*  Exhibit 
R,"  during  the  same  time  he  claims  to  have  been  working  on 
the  envelopes  of  the  patents  sued  on ;  in  view  of  the  fact  that 
the  witness  Tooker,  foreman  of  the  Abbott  Printing  Company, 
identifies  various  of  the  enveloiDe  exhibits  as  having  been 
printed  by  him  after  he  began  working  for  Cohn  about  the 
Christmas  Holidays  of  1903 ;  in  view  of  the  fact,  as  he  testi 
fies,  that  he  and  Cohn  were  working  on  the  matter  for  months 
to  get  the  oily  preparation  so  that  it  would  make  satisfactory 
transparent  spaces;  in  view  of  the  fact  that  all  of  the  exhibit 
envelopes  offered  in  evidence  contain  the  words  "Patent 
Pending"  or  "Pat.  Applied  For,"  and  thus  on  their  face 
raise  the  presumption  that  they  were  not  produced  until  after 
the  filing  of  the  abandoned  application.  May  9,  1904;  in  view 
of  tile  fact  that  although,  as  Cohn  said  in  his  last  deposition, 
the  time  when  he  made  the  invention  was  "indelibly"  im- 
pressed on  his  mind,  yet  in  his  first  deposition  he  testified 
more  than  a  dozen  times  that  he  could  not  give  the  date  of  the 
conception  at  the  time  his  deposition  was  given;  and  in  view 
of  the  liability  of  witnesses  who  have  seen  or  worked  on  the 


125 

(lifTorpnt  kinds  of  onvolopos— tlioso  rnado  from  transparent 
8to<'k  and  tlioso  like  the  patents  in  suit— to  confuse  llu'  (nie 
kind  with  the  other,  particularly  when,  as  tlie  witness  Ik^an 
testifies,  his  rcrolleetion  is  "very  va.yfue,"  and  tliat  lie  paid 
littU'  attention  to  the  details,  we  suhniit  and  insist  that  the 
testimony  on  hehalf  of  the  complainant  is  insufficient  to  an- 
ticipate the  elcar  anticipation  afforded  hy  the  January,  1<)04, 
envelopes  estahlislied  hy  the  proofs  on  behalf  of  the  defend- 
ant. 

As  said  hy  Judfre  Coxe  in  Thaijer  v.  Hart,  20  Fed.,  603: 
**The  rule  in  such  cases  is  very  strict.    It  is  so  easy  to  fabri- 
cate or  color  evidence  of  i)rior  invention  and  so  difficult  to 
contradict  it,  that  proof  has  been  required  which  does  not 
admit  of  reasonable  doubt,"  or  as  said  by  Judge  Hazel,  in 
Westinghouse  Electric  <&  Mfg.  Co.  v.  Mutuul  Life  Ins.  Co., 
129  Fed.,  216:    "The  burden  is  upon  the  complainant,  under 
the  circumstances  to  establish  by  clear,  unequivocal,  and  con- 
vincing proof,  that  the  anticipation  has  been  anticipated;"  or 
as  said  by  Judge  Putnam,  in  the  Eastern  Paper  Bag  Co.  v. 
Continental  Paper  Bag  Co.,  142  Fed.,  501:    "The  proofs  of- 
fered by  the  respondent  in  regard  to  the  defense  brought  in 
by  the  amendment  are  not  supported  by  a  scrap  of  anything 
relating  to  the  substance  of  the  events  cuutemporaneons  with 
them.     None  of  the  witnesses  had  had  occasion  to  consider 
the  occurrences  during  a  period  of  more  than  seven  years;" 
or  as  said  by  the  Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit, Judges  Colt,  Putnam  and  Webb,  in  Brooks  v.  Sacks,  81 
Fed.,  405,  in  holding  the  complainant's  testimony  insufficient 
to  anticipate  an  anticipation:     "The  whole  case,  in  this  re- 
spect, depends  on  the  unsupported  recollections  of  witnesses 
as  to  facts  and  dates  fully  six  years  prior  to  giving  testimony, 
and  facts,  moreover,  of  a  kindred  character  to  other  facts 
occurring  at  or  near  the  same  time,  with  which  they  might  be 
confused.    Not  only  is  this  important  as  bearing  on  the  weight 
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of  their  testimony,  but,  under  the  circumstances  of  this  case, 
the  fact  tliat  the  testimony  is  thus  unsupported  is  an  affirma- 
tive one  ag^ainst  the  complainant  below  of  very  great  import- 
ance;" or  as  said  by  the  Supreme  Court  in  The  Barbed  Wire 
Patent  Case,  143  U.  S.,  284,  in  considering  oral  testimony  to 
establish  an  anticipation:  **In  view  of  the  unsatisfactory 
character  of  such  testimony,  arising  from  the  forgetfulness  of 
witnesses,  their  liability  to  mistakes,  their  proneness  to  recol- 
lect things  as  the  party  calling  them  would  have  them  recol- 
lect them,  aside  from  the  temptation  to  actual  perjury,  courts 
have  not  only  imposed  upon  the  defendants  the  burden  of 
proving  such  devices,  but  have  required  that  the  proof  shall 
be  clear,  satisfactory  and  beyond  a  reasonable  doubt." 

In  view  of  all  the  foregoing,  we  submit  that  the  complainant 
has  not  anticipated  the  anticipation  established  by  the  Janu- 
ary, 1904,  envelopes,  produced  on  behalf  of  the  defendant,  and 
that,  aside  from  any  other  defense,  the  first  Cohn  patent 
should  be  held  to  be  invalid  because  of  anticipation. 

The  Second  Cohn  Patent. 

The  second  Colin  patent  was  applied  for  January  17,  1905, 
as  a  division  of  the  original  application  filed  November  8, 
1904,  on  which  the  first  Cohn  patent  was  issued.  The  draw- 
ings of  the  second  Cohn  patent  are  simply  a  reproduction  of 
Figures  .S  and  4  of  the  first  patent.  The  specification  is  in 
many  resi)ects  the  same  as  in  the  first  patent.  The  difference 
between  the  two  patents  consists  in  the  sJia/pe  of  the  window 
in  the  second  patent,  and  the  printing  of  certain  permanent 
advertising  matter  on  the  face  of  the  envelope,  in  juxtaposi- 
tion to  the  window  and  co-operating  with  its  outline  to  indi- 
cate a  particular  brand  of  goods.  In  the  specification  of  his 
second  patent,  at  i^age  691,  Cohn  says: 

"111  cariyiiig  out  niy  invention  I  take  a  blank  sheet  of 
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paper  or  an  onvelope-hlank  of  siiital)le  strenprth  and  tex- 
ture wliicli  is,  say,  semi-transparent  and  apply  to  a  jtor- 
tion  of  one  side  of  the  blank,  generally  on  tlie  inside,  a 
preparation  wliieh  has  tlie  property  of  renderinjif  trans- 
parent the  portion  to  wliich  it  is  a|)i>Iied.  Tiie  n'niaininu^ 
portion  of  tlie  lilank  which  forms  the  face  of  the  unlin- 
ished  envelope  a  is  then  imi)rinted  with  a  suitable  opaque 
colorinir  matter." 

In  his  second  patent,  as  in  his  first,  Colin  says  that 

"This  colorin":  matter  may  he  applied  solid  over  the  face 
of  the  envelope,  or  it  may  take  the  form  of  ,2:raduated  tints 
or  of  hein^  shaded,  or  the  representation  of  a  surround- 
ing border,  or  cloud  effect." 

Tn  the  second  Cohn  patent,  therefore,  as  in  the  first,  the 
"border"  mentioned  in  the  claims  may  cover  either  a  narrow 
ring  around  the  window,  or  it  may  include  the  entire  surface 
of  the  face  of  the  envelope  outside  of  the  transparent  portion 
or  window.  We  call  particular  attention  to  his,  as  we  did  in 
considering  the  first  Cohn  patent,  as  borders  are  shown  in 
some  of  the  prior  patents  which  cover  the  envelope  or  paper 
to  which  they  are  applied  from  the  edges  of  the  transparent 
window  to  the  edges  of  the  envelope  or  paper. 

The  idea  described  and  illustrated  in  the  second  Cohn  pat- 
ent is  to  make  the  ivindow — the  transparent  portion  of  the 
envelope — in  the  shape  of  a  trade-mark,  design,  or  other  ar- 
ticle of  trade.    The  specification  says  that: 

"The  number  of  shapes  this  transparency  may  take 
is  almost  limitless.  Different  people  might  use  an  en- 
velope with  a  window  in  the  shape  of  an  oyster,  a  fish,  a 
cake  of  soap,  and  other  toilet  articles,  a  cascaret,  a  dress- 
shield,  a  biscuit,  an  article  of  hardware,  and  other  ar- 
ticles of  manufacture,  and  so  on  indefinitely,  having  due 
regard  for  the  necessary  size  of  the  transparency,  so  as 
not  in  any  way  to  interfere  with  the  clear  showing  up 
of  the  addressee's  name  inside.     The  essential  feature 
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in  this  connection  is  a  window  which  in  general  outline 
is  characteristic  of  a  symbol  of  trade.  By  'symbol  of 
trade'  is  meant  any  design  such  as  mentioned  above  or 
trademark  characteristic  of  certain  goods  or  the  prod- 
uct of  a  certain  manufactory." 

It  is  to  be  noted  that  it  is  the  window  or  transparency  which 
is  to  resemble  the  trade-mark  or  article  of  trade.  He  says 
tliat  "The  number  of  shapes  this  transparency  may  take  is 
almost  limitless";  and  again  he  says  that  "The  essential 
feature  in  this  connection  is  a  window  which  in  general  out- 
line is  characteristic  of  a  symbol  of  trade. ' '  Indeed,  it  miosf 
be  the  window — the  transparency  itself — which  resembles 
the  trade-mark  or  article  of  manufacture,  as  otherwise  when 
the  coloring  matter  is  "applied  solid  over  the  face  of  the  en- 
velope," as  he  says  it  may  be,  there  would  be  nothing  else  to 
indicate  the  trade-mark  or  article  of  manufacture — the  trade- 
mark or  article  of  manufacture  would  wholly  disappear  and 
leave  nothing  to  indicate  it. 

To  supplement  and  accentuate  the  trade-mark  or  article 
of  manufacture  represented  by  the  outline  of  the  window, 
Cohn  proposes  to  have  some  permanent  advertising  matter, 
and  in  his  claims  he  says  that  this  permanent  advertising 
matter  "appears  on  said  tinted  border,"  and  that  it  "relates 
to  and  is  in  juxtaposition  with  the  outline  of  said  wndow." 
He  describes  the  permanent  advertising  matter  as  located  on 
the  border — not  in  the  transparent  window — but  on  the  face 
of  the  envelope — on  the  border — in  juxtaposition  with  the 
outline  of  the  transparent  portion  or  window. 

The  two  claims  of  the  second  Cohn  patent  are  expressly 
limited  to  a  window  which  is  in  the  form  or  outline  of  some 
trade-mark,  or  article  of  manufacture,  and  which  has  the  ad- 
vertising matter  peruiaiicnlly  located  on  the  border  or  face 
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of   tlu'   iMivoIop  surrouiuling   llic   wiiulDw.      Tlic   claims,   at 
page  692,  read : 

*'l.  An  a»l\('rtisin<j:  di'vii-c  comiJiisiii^  an  envelope 
having  a  window  tlirougli  wliicli  the  addressee's  name  on 
an  in«'h)sure  may  show  llirougli,  said  window  Iteing  in 
outline  characteristic  (»f  some  symhol  of  trade,  a  tinte(l 
or  colored  horder  surrounding  and  giving  delinition  to 
said  window  an<l  permanent  advertising  matter  forming 
no  part  of  the  a<ldress,  appearing  on  said  tinte(]  l)order, 
and  related  to  and  in  ju.\ta|)osition  witli  the  outline  of 
said  window." 

"2.  As  an  advertising  device,  an  envelo]ie  havinsr  a 
generally  opacpie  face  excejit  for  a  a  trans))arent  window 
portion  through  which  an  a<ldressee\s  name  on  an  in- 
closure  may  show  through,  said  window  heing  in  general 
outline  characteristic  of  a  symbol  of  trade,  and  perma- 
nent printed  matter  on  the  face  of  the  envelo])e  related 
to  and  in  ,juxta|)osition  with  the  outline  of  the  window 
and  co-operating  with  said  outline  to  indicate  a  particu- 
lar hrand  of  goods." 

It  will  he  noted  that  both  of  the  claims  require  the  window 
itself — the  trcmsparfmt  portion — to  be  in  outline  character- 
istic of  some  symbol  of  trade,  and  that  there  shall  bo  iiorma- 
nent  advertising  matter  ap])earing  on.  the  tinted  border — 
not  within  the  transparent  window — but  **on  said  tinted 
border,"  to  use  the  language  of  the  first  claim.  Tlii 
gauge  is  plain,  explicit,  and  not  to  be  misunderstood.  It  is 
not  the  horder,  which  is  to  be  in  outline  characteristic  of 
some  symbol  of  tra<le,  but  the  window  itself,  as  otherwise  the 
symbol  of  trade  would  he  covered  up  and  disappear  if  the 
border  covered  the  entire  face  of  the  envelope.  As  alreadv 
pointed  out,  it  would  not  be  possible,  unless  the  window  itself 
were  in  outline  characteristic  of  some  symbol  of  trade,  to  ex- 
tend the  border  of  coloring  matter  entirely  from  the  window 
to  the  edges  of  the  envelope,  or  to  apply  it  ''solid  over  the 
face  of  the  envelope"  and  have  anything  left  in  the  form  of  a 
symbol  of  trade,  or  of  an  article  of  manufacture.     Hence, 
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Tolin,  in  the  claims  of  his  second  patent,  meant,  and  intended 
to  mean,  tliat  it  was  the  window  itself — the  transparent  nor- 
tion — that  was  to  have  the  form  of  an  article  of  manufactnro, 
or  to  1)0  "in  outline  characteristic  of  some  symbol  of  trade." 


No  Invention  in  the  Second  Cohn  Patent  Over  the  First 
and  Over  the  State  of  the  Art. 

In  his  first  patent,  Cohn  has  shown,  described  and  claimed, 
a  one-piece  transparent-window  envelope.  His  second  pat- 
ent merely  modifies  the  form  or  shape  of  the  window,  so  as 
to  make  it  correspond  to  some  article  of  manufacture,  and 
has  used  in  connection  with  it  permanent  advertising  mat- 
ter. He  takes  the  envelope  of  his  first  patent  and  changes  the 
form  of  the  window,  and  prints  some  advertising  matter  on 
the  face  of  the  envelope.  It  was  old  to  make  the  transparent 
windows  of  envelopes  of  various  forms,  and  it  was  old  to 
])riiit  permanent  advertising  matter  on  the  face  of  the  en- 
\ clone.  Cohn  simply  took  the  envelope  of  his  first  patent  and 
did  these  two  old  and  well  kno\\Ti  things  to  it — made  the  win- 
dow in  the  form  of  some  symbol  of  trade,  and  printed  adver- 
tising matter  on  the  border  or  face  of  the  envelope. 

it  is  true  that  the  second  Cohn  patent  was  issued  on  an 
application  divided  out  from  the  application  for  the  first  pat- 
ent, so  that  technically  neither  patent  is  to  be  considered  as 
a  nart  of  the  prior  art  with  respect  to  the  other.  This,  how- 
over,  is  aside  from  the  point  we  make  in  comparing  the  sec- 
ond ])atont  with  the  first,  which  is  that  as  the  first  patent 
covers,  and  was  intended  to  cover,  a  certain  kind  of  envel- 
ope, it  is  proper  to  consider  the  matter  claimed  in  it  and  in 
the  second  patent  to  determine  whether  there  is  patentahle 
difference  or  invention  between  the  subject-matter  of  the 
second  patent  and  that  of  the  first.  In  other  words,  did  the 
cliange  or  improvement  made  in  the  envelope  of  the  second 
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lirst  patent  f  Manifestly,  if  the  claims  of  the  two  patents  were 
lit«*rally  and  vcrhattm  the  same,  no  invention  would  l)e  in- 
volviMJ  in  the  claim  of  the  second  patent  over  the  claim  of  the 
hist  patent.  As  thev  are  not  literally  and  vcrhatim  the  same, 
it  ia  competent  for  the  court  to  consider  whether  the  differ- 
ences in  the  claims  of  the  second  patent  over  the  claim  of  the 
first  patent  constituted  j)alental)le  invention.  Tf  there  he  no 
itirrutinn  or  patentable  dilTerence  between  the  claims  of  the 
second  patent  over  the  claim  of  the  lirst  i)atent,  then,  mani- 
festly, the  claims  of  the  second  patent  are  invalid,  as  much  as 
if  they  had  been  a  literal  repetition  of  the  claim  of  the  first 
patent. 

The  Proceedings  in  the  Patent  Office. 

When  Colin,  on  January  17,  11)05,  liled  his  ai)iilication  on 
which  his  second  patent  issued,  he  presented  two  claims  to 
the  Patent  OHice,  as  printed  at  page  624.  On  March  20,  1905, 
the  Examiner  wrote  him  a  letter  rejecting  his  claims  on  the 
Watts  1895  British  patent  No.  7,955,  and  on  the  Busch  1896 
British  patent  No.  11,876,  and  among  other  things,  at  page 
627,  said: 

**The  first  shows  that  it  is  old  to  make  the  trans])arent 
openings  in  envelopes  of  various  configurations  and  de- 
signs; while  the  Busch  reference  discloses  a])])licant's 
specific  construction  so  far  as  defined  by  the  claims." 

Thereupon,  and  on  May  5,  1905,  Cohn  amended  his  claims 
by  calling  for  *'i)ernianent"  advertising  matter  and  the  words 
requiring  the  advertising  matter  to  be  **in  juxtaposition" 
with  the  outline  of  the  window,  and  presented  an  argument 
in  favor  of  the  patentability  of  the  claims,  among  other  things, 
at  page  628,  saying: 

"We  are  not  claiming  an  envelope  with  a  transparent 
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opening,  but  we  are  claiming  an  opening  of  a  particular 
kind  which  serves  not  only  the  function  of  the  window  of 
Jiusch  but  is  also  descriptive  of  some  known  article  of 
trade.  Thus  we  convert  Busch's  address  window  into  a 
valuable  advertising  feature  while  preserving  all  that 
Busch  can  possibly  claim  for  his  window.  We  thus  ob- 
tain a  new  result  since  we  obtain  a  valuable  advertising 
advantage  without  detracting  from  the  view  of  the  ad- 
dressee's name.  But  this  alone  is  not  sufficient  and  is 
not  only  what  our  claims  call  for.  The  point  that  must 
be  kept  in  mind  all  the  time  is  the  combination  of  the 
PECULIARLY  SHAPED  wiiidow  aud  the  correlative  permanent 
l)rinted  matter  on  the  envelope  explanatory  of  and  in 
juxtaposition  with  the  said  opening.  For  instance,  a 
cigar  shaped  window  has  no  especial  significance  but  when 
the  word  'Primo'  or  'Blanco'  or  some  other  suitable 
trade  name  is  printed  on  the  face  of  the  envelope  in 
juxtaposition  with  the  window  opening,  the  entire  de- 
sign has  a  special  significance,  for  the  arrangement  con- 
sidered as  a  whole  presents  a  novel  and  useful  way  of 
expressing  some  well  known  name  or  trade-mark." 

It  will  be  noted  that  in  the  above  argiiment,  intended  to 
bring  out  the  peculiar  and  identifying  characteristics  of  the 
envelope  of  the  second  Cohn  patent,  Cohn  states  that  lie  is 
claiming  '*an  opening  of  a  particular  kind,"  which  opening 
not  only  serves  the  function  of  the  window  of  the  Busch  en- 
veloi)e,  but  "is  also  descriptive  of  some  known  article  of 
trade."  He  says  that  he  converts  "Busch's  address  window 
into  a  valuable  advertising  feature."  He  says  that  in  this 
way  he  obtains  a  new  result,  since  he  secures  "a  valuable 
advertising  advantage  without  detracting  from  the  view  of 
the  addressee's  name."  He  says  that  the  point  must  be  kept 
in  mind  all  the  time  that  it  is  the  combination  "of  the  pecu- 
liarly SHAPED  window" — and  to  give  emphasis  to  this  he 
uses  capital  letters — and  the  permanent  printed  matter  on  the 
envelope  in  juxtaposition  to  the  opening.  These  statements 
clearly  show  that  it  was  Cohn's  window — the  transparent 
portion  itself — that  he  intended  to  have  in  the  form  of  some 
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8}inl)ol  of  trade  or  artiolo  of  manufacture,  and  uot  the  sur- 
rounding border. 

AfttTwards,  and  on  May  JO,  lUU.'),  the  Olhcc  a^ain  rejected 
the  «'iainis  anti,  on  i)a.ii:e  (i'M),  cited  tlie  C'ohn  11)04  l>ritislj  pat- 
ent No.  14,47M.  In  answer  tt>  tliis  rejection  Cohn,  after  wait- 
ing some  nine  moutlis,  on  February  21,  IDUO,  again  wrote  to 
the  Oflice  and,  on  page  030,  asked  for  a  reconsideration  and 
linal  action,  with  a  view  to  an  appeal.  Thereupon,  and  on 
March  -,  1IK)G,  the  Examiner  wrote  Cohn  again,  i)age  031,  cit- 
ing the  Brown  180l\  and  the  Callahan  VM2  i)atent,  and  on 
March  13,  1900,  Cohn  wrote  a  letter  to  the  Patent  Office,  page 
()3l',  expressing  snrj)rise  that  the  Kxaminer  should  have  cited 
the  Cohn  11)04  British  i)atent,  and  among  other  things,  the 
italics  being  ours,  said: 

"We  really  wonder  that  the  Examiner  will  cite  such 
a  patent  for  claims  which  are  for  such  matter  as  'said 
icitulow  being  in  outline  characteristic  of  some  symbol 
of  trade,  a  tinted  or  colored  border  surrounding  and  giv- 
ing deliiiition  to  said  irindow  and  permanent  advertis- 
ing matter  forming  no  part  of  tlie  address,  api)eariug  on 
said  tinted  border,  and  in  juxtaposition  with  and  re- 
lated to  the  outline  of  said  window.*  Not  one  of  these 
features  appears  in  applicant's  British  patent  cited,  and 
we  wonder  that  said  patent  is  seriously  considered  as  a 
reference  for  our  claims." 

In  the  meantime,  however,  and  on  February  28,  1906,  an 
appeal  had  been  taken  to  the  Board  of  Examiners-in-Chief, 
page  637,  and  on  March  22,  1906,  the  Examiner  filed  his  writ- 
ten reasons  for  rejection  before  the  Board,  and  among  otlier 
things,  on  page  639,  the  italics  Ixiing  ours,  said: 

"The  mechanical  structure  of  applicant's  envelope 
may  be  stated  briefly  to  be  an  envelope  having  a  trans- 
parent portion  or  window  in  its  front  surrounded  by  an 
opa(]ue  border  formed  by  the  application  of  coloring  mat- 
ter. This  structure  is  clearly  disclosed  by  the  British 
patent  to  Cohn  and  Shipp.    The  limitations  in  the  claims 
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to  the  shape  or  contour  of  the  transparent  portion  or 
ivindow,  and  to  tlie  advertising  or  printed  matter  placed 
upon  the  colored  border  cannot  add  any  patentability 
to  the  claim.  After  an  envelope  has  been  provided  with 
a  transparent  window  surrounded  with  an  opaque  col- 
ored border,  it  is  within  the  province  of  any  mechanic  or 
artisan  to  change  the  shape  or  contour  of  the  transparent 
window  to  suit  his  own  taste,  without  invention.  The 
patent  to  Cohn  and  Shipp  shows  a  variety  of  shapes  for 
the  windows.  The  printed  matter  upon  the  envelope  like- 
wise can  add  no  patentability  to  the  structure.  This  doc- 
trine is  well  settled  in  the  following  decisions :  Ex  parte 
Lee,  18  0.  G.,  624,  and  ex  parte  Mosler,  118  0.  G.,  590. 

*'The  British  patent  to  Busch  discloses  an  envelope 
having  in  its  front  portion  a  transparent  window  sur- 
rounded by  an  opaque  border  preferably  made  by  print- 
ing with  opaque  coloring  matter.  This  is  applicant's  ex- 
act stinicture  aside  from  the  particular  shape  or  design 
of  the  window  and  the  advertising  or  printed  matter  on 
the  envelope.  As  above  stated,  this  particular  design  or 
the  printed  or  advertising  matter  cannot  add  patenta- 
bility to  a  structure  otherwise  old." 

It  will  be  noted  that  the  Examiner  speaks  of  "the  limita- 
tions in  the  claims  to  the  shape  or  contour  of  the  transparent 
portion  or  window."  Again  he  says  that  "it  is  within  the 
province  of  any  mechanic  or  artisan  to  change  the  shape  or 
contour  of  the  transparent  window  to  suit  his  own  taste." 
Again  he  says  that  the  Busch  patent  shows  Cohn's  exact  struc- 
ture, "aside  from  the  particular  shape  or  design  of  the  win- 
dow," and  the  advertising  or  printed  matter  on  the  envelope. 
These  statements  show  that  it  was  the  understanding  of  the 
Office  that  the  windoiv  itself  was  to  be  in  outline  character- 
istic of  some  symbol  of  trade  or  article  of  manufacture. 

In  reply  to  the  Examiner's  statement  Cohn  filed  a  brief  or 
argument  before  the  Board  of  Examiners-in-Chief.  After 
referring  to  his  other  appeal  that  was  then  pending  before 
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the  Hoard,  Colm,  among  other  things,  at  page  643,  the  italics 
being  ours,  said : 

**  Applicant  has  conceived  the  very  useful  idea  of  giv- 
ing to  the  tnuh^parrnt  wittduw  an  outline  character- 
istic of  a  synihol  of  trade,  and  he  associates  witii  tiiis 
specific  st/mhol  iKMinanciit  advertising  matter  which 
forms  no  part  of  tiie  address  but  is  so  related  to  and  in 
juxtaposition  with  the  specific  form  of  window  as  to  in- 
stantly convey  to  the  public  a  particular  brand  of  goods, 
thus  ailapting  the  envelope  as  a  novel  and  valuable  a<l- 
vertising  medium,  in  addition  to  its  function  as  an  in- 
closure  for  a  letter. 

*'To  give  the  icinfiow  any  old  shupe  and  without  any 
regard  to  the  character  of  the  permanent  printed  mat- 
ter, or  to  employ  })rinted  matter  which  is  not  related  to 
or  fails  to  explain  the  form  of  the  window  would  serve 
no  useful  i)urj)ose,  and  therefore  the  invention  is  in  the 
combination  in  the  envelope  of  a  window  which  by  itself 
means  substantially  nothing  of  value  as  an  advertising 
feature  but  which  when  viewed  in  connection  with  per- 
manent printed  matter,  related  to  and  in  juxtaposition 
with  the  window,  explains  the  sjTiibol  of  trade  which  the 
window  is  designed  to  describe.  As  a  good  example  of 
this,  take  a  window  in  the  form  of  an  elongated  oval. 
Such  a  window  would  have  little,  if  any,  meaning  to  the 
]>ublic;  but  print  adjacent  to  such  a  window  the  word 
'Perfecto'  or  'Cremo'  or  *LaGato'  or  the  name  of  some 
other  well  known  brand  of  cigars,  and  how  soon  a  smoker 
of  such  brand  would  associate  in  his  mind  the  otherwise 
meaningless  symbol  and  otherwise  more  or  less  mean- 
ingless word. 

''Thus  the  novelty  of  tliis  case  lies  in  the  addition  to 
the  novel  features  of  the  companion  case,  of  the  ^window 
in  outlive  characteristic  of  some  symbol  of  trade'  and 
'l)ermanent  ]irinted  matter  on  the  face  of  the  envelope 
related  to  and  in  juxtaposition  with  the  outline  of  the 
window  and  co-operating  with  said  outline  to  indicate  a 
l)articular  brand  of  goods.'  These  qualities  in  this  struc- 
ture make  the  new  and  useful  'advertising  device' 
claimed. 

"It  must  be  remembered  that  the  permanent  printed 
matter  does  not  obscure  or  interfere  with  the  window 
and  the  address  to  show  therethrough,  nor  will  it  inter- 
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fere  or  necessarily  be  related  to  a  name  card  on  tlie  en- 
velope. 

''Neither  of  the  references  cited,  namely,  applicant's 
British  patent  or  the  British  patent  to  Busch,  shows  (1) 
an  advertising  symbol  of  any  character,  which  enables 
the  window  to  have  a  double  function,  or  (2)  any  printed 
matter  'related  to  and  in  juxtaposition  with'  the  window 
outline  *to  indicate  (therewith)  a  particular  brand  of 
goods'  and  for  tliis  reason  we  submit  that  there  is  an 
invention  involved,  and  that  the  Examiner  is  in  error  in 
refusing  the  claims  as  not  patentable  over  the  art  cited. ' ' 

The  Board  of  Examiners-in-Chief,  on  April  13,  1906,  filed 
their  written  opinion,  in  which  they  concluded  that  the  claims 
were  allowable  because  of  the  peculiar  form  or  cmitour  of 
the  window  or  transparency  itself,  showing  or  illustrating  an 
article  of  manufacture  or  symbol  of  trade  which  was  not 
shown  in  the  Cohn  and  Shipp  and  Busch  British  patents, 
which  merely  showed  a  variety  of  different  forms  in  which  the 
window  could  be  made,  as  rectangular,  oval,  diamond-shaped, 
etc.  In  their  opinion,  among  other  things,  the  italics  being 
ours,  after  citing  the  two  British  patents,  at  page  646,  they 
selected  the  Cohn  and  Shipj)  patent  as  the  preferable  refer- 
ence, saying: 

"Of  these  two  patents,  British  No.  14,478  is  the  more 
pertinent.  That  patent  describes  an  envelope  having  a 
window  through  which  the  addressee's  name  on  an  in- 
closure  may  show,  said  window  being  'oval,  rectangular, 
diamond-shaped,  or  fancifully  bordered'  in  outline  and 
having  a  tinted  or  colored  border  surrounding  and  giving 
distinction  to  said  window,  or,  as  the  specification  of  the 
patent  puts  it  (p.  2,  lines  10,  11)  'the  finished  envelope 
gives  tlie  effect  of  a  transparent,  light  colored  area  on 
an  opaque,  dark  colored  background.'  The  patent  also 
suggests  having  transparent  letters  as  in  Figure  5  and 
lettering  'Boots  and  Slioes'  thus  referring  to  the  busi- 
ness of  tlie  sender. 

"The  applicant  in  this  case  before  us  has  carried  the 
idea  of  this  patent  a  little  further  by  making  the  fanciful 
shaped  opening  in  the  shape  of  a  pickle,  cigar,  or  other 
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husiiK'ss  lias  us«'<l  sonio  otlicr  advcitisinjj:  matter  asso- 
ciated with  tlie  article  irliosi'  form  has  been  given  to  the 
window  or  opening.  Tliis  idea  appears  to  us  to  1)6  in- 
ventive in  cliaraoter  and  the  claims  may  accordine:ly  he 
allowed." 

After  the  decision  of  the  Board  of  Examiners-in-Chief,  the 
Examiner  again,  and  on  April  27,  1906,  wrote  to  Cohn,  page 
().'U,  requiring  that  Figure  1  of  the  drawings  "he  eliminated 
as  not  heing  covered  hy  the  claims,  such  figure  not  showing 
a  window  having  a  general  outline  of  a  symbol  of  trade." 

Figure  1  referred  to  by  the  Examiner  above  was  substan- 
tially— indeed  practically  precisely — the  same  as  Figure  1 
api^earing  in  the  first  Cohn  patent. 

Thereupon,  and  on  May  2,  1906,  Cohn  wrote  the  Office  can- 
celing Figure  1  of  the  drawings,  but  declining  to  cancel  Fig- 
ure 2,  which  the  Examiner  had  also  suggested  should  be  can- 
celed, as  well  as  Figure  1,  saying,  at  page  635,  in  declining 
to  cancel  Figure  2 : 

'*In  original  Figure  2  the  pickle  shaped  window — and 
the  Examiner  seems  to  readily  recognize  the  shape — is 
representative  of  an  article  of  trade." 

Thereupon,  and  on  May  11,  1906,  the  application  was  passed 
to  issue,  and  on  July  3,  1906,  the  patent  came  out. 

It  will  be  noted  that  in  the  above,  the  last  communication 
to  the  Office  in  reference  to  the  matter,  Cohn  speaks  of  the 
"pickle-shaped  window" — the  window  or  transparency  itself 
— as  representative  of  an  article  of  trade. 

In  view  of  all  the  foregoing,  we  submit  that  it  is  plain  that 
throughout  the  entire  proceedings  in  the  Patent  Office,  Cohn 
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on  the  one  hand,  and  the  Office,  representing  the  public,  on  the 
other,  understood  and  considered  that  it  was  the  window  itself, 
and  not  the  border,  which  was  to  be  in  the  form  of  an  article 
of  manufacture,  or  trade-mark,  or  symbol  of  trade.  Both 
parties  to  the  contract  understood  and  accepted  it  as  being 
limited  to  an  envelope  in  which  the  transparent  portion  or 
window,  and  not  something  else  on  the  envelope,  was  to  be 
in  outline  characteristic  of  some  symbol  of  trade. 

In  the  investigation  into  the  state  of  the  art  in  this  case, 
the  defendant  discovered  an  English  patent  issued  in  1897 
that  showed  the  very  thing  that  was  lacking,  and  on  the  lack 
of  which  Cohn  urged  the  patentability  of  his  envelope,  and 
on  the  lack  of  which  the  Board  of  Examiners-in-Chief  con- 
cluded that  he  was  entitled  to  his  patent.  This  was  the  Boldt 
1897  English  patent  No.  29,956,  page  718,  which  was  brought 
into  the  matter  for  the  first  time  by  the  defendant  in  this  case, 
and  which  removes  every  vestige  of  novelty  in  the  window  on 
which  the  patent  was  granted.  The  Boldt  1897  English  pat- 
ent shows  and  describes  an  inclosing  case  or  receptacle — 
"packet,  wrapper,  envelope,  or  whatever  it  may  be  termed" 
— to  use  the  words  of  the  patent — for  containing  small  ar- 
ticles, such  as  hooks  and  eyes,  pins,  and  similar  things,  in 
which  the  drawings  represent  six  or  seven  different  shaped, 
transparent  window  openings.  The  specification,  at  page 
718,  says,  among  other  things: 

"More  than  one  of  these  openings  protected  by  trans- 
parent material  may  be  used  and  they  may  be  of  any  de- 
sired shape  or  size  or  pattern.  For  example,  they  may 
be  made  to  represent  the  initials  of  the  firm  selling  them 
or  may  otlierwise  be  utilized  for  advertisement  purposes, 
trade-marks,  or  the  like." 

Again,  in  describing  the  drawings,  the  specification  says: 

"In  Figure  8  the  opening  B  is  shown  cut  to  the  shape 
of  the  letter  N  which  might  represent  that  the  package 
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coHtaiiiotl  neecUos.  Or  llio  letter  ini.u:lit  Im?  oliosen  to  in- 
dicate the  iiaiiH'  of  tlic  luakrr  or  the  full  name  iniirht  he 
so  set  fortli.  The  saiiu'  purjKist'  may  he  cfTectefl  hy  paint- 
ing or  embossing  or  otherwise  delineating:  a  trade-mark 
or  a  name  or  other  syniI)ol  or  (U'viee  upon  the  trans) larent 
eoveriiiLT  as  iiulicatnl  in   Fi,u:ure  !>. 

**Any  (lesiii:n  or  synil)ol  for  tlie  purpose  of  identifiea- 
(ion  or  advertisement  or  otlier  purpose  may  he  oonveni- 
ently  set  forth  on  the  transparent  covering::  C." 

It  will  l)e  seen  from  the  above  quotation  that  Boldt  con- 
teni])!ate(l  two  ways  of  displaying  his  trade-mark  or  s>niibol 
of  trade.  The  lirst  of  these  ways  was  by  niakinj^  the  window 
itself  of  a  shape  or  contour  to  represent  the  article  of  manu- 
facture, or  by  imprintiufjf  or  otherwise  displaying  the  trade- 
mark or  symbol  upon  the  transparency  itself.  The  third  and 
fourth  claims  of  the  Ijoldt  ])atent  claimed  both  of  these  ways 
of  displaying  the  trade-mark  or  symbol  of  trade.    They  read: 

**3.  A  windowed  envelope  or  wrapper  having  one  or 
more  ojienings  such  as  B  closed  b}''  transparent  material 
representing  one  or  more  letters,  trade-marks  or  devices. 

*'4.  A  windoweti  envelope  or  wrapi)er  having  one  or 
more  letters,  trade-marks  or  devices  delineated  on  the 
window." 

The  Boldt  1897  English  patent  shows  it  was  old  to  make 
l)ackets  or  envelopes  containing  transparent  portions  or 
windows  in  the  shape,  figure,  contour,  or  outline  of  an  article 
of  manufacture  or  svmbol  of  trade.  This  was  done,  so  the 
specilication  tells  us,  for  advertising  purposes.  If  this  Boldt 
1897  English  patent  had  been  discovered  by  the  Examiner 
and  had  been  before  the  Board  of  Examiners-in-Chief,  it  is 
))lain  tliat  they  would  never  have  recommended  the  issuance 
of  the  second  Cohn  patent.  The  only  thing,  and  everything, 
that  can  possibly  be  said  to  be  left  in  the  Cohn  claims  after 
the  Boldt  English  patent  was  discovered,  was  the  printing 
of  permanent  advertising  matter  on  the  face  of  the  envelope 
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outside  of  the  window  or  opening,  and  the  printing  of  per- 
manent advertising  matter  on  envelopes  has  been  used  gener- 
ally, as  the  evidence  shows,  for  forty  years  or  more.  No  doubt 
such  permanent  advertising  matter  has  been  used  on  envel- 
opes practically  ever  since  they  were  introduced  into  use. 
The  advertising  matter  printed  on  envelopes  is  always  lo- 
cated or  placed  so  as  not  to  interfere  with  displaying  or  show- 
ing the  name  of  the  addressee  to  whom  the  letter  is  being 
sent.  Samples  of  such  envelopes  were  shown  as  illustrations 
at  page  316  of  the  typewritten  Record. 

Indeed,  if  the  claims  of  the  Cohn  patent  be  stretched  to 
cover  such  an  envelope  as  those  used  by  the  defendant  and 
charged  to  infringe — an  envelope  in  which  the  alleged  perma- 
nent advertising  matter  appears  through  the  transparent 
opening  or  window  itself,  as  does  the  word  ' '  Heinz ' ' — then  the 
Boldt  1897  English  patent  describes  and  discloses  the  adver- 
tising matter,  as  well  as  the  window  or  transparent  opening 
in  the  form  or  outline  of  an  article  of  manufacture  or  symbol 
of  trade. 

The  Boldt  patent  says  that  the  purpose  or  object  may  be 
effected  by  painting,  or  embossing,  or  otherwise  "delineating 
a  trade-mark  or  a  name  or  other  symbol  or  device  upon  the 
transparent  covering  as  indicated  in  Figure  9,"  and  the 
fourth  claim  says  that  there  may  be  "one  or  more  letters, 
trade-marks  or  devices  delineated  on  the  window."  In  the 
enveloiies  used  by  the  defendant,  the  word  "Heinz"  is  printed 
on  the  inside  back  of  the  envelope,  so  that  it  appears  through 
the  transparent  window  when  the  receiver  removes  the  let- 
ter.   In  effect,  it  is  "delineated"  on  the  transparent  window. 

The  defendant's  expert,  Mr.  Bond,  in  answering  questions 
62  and  63,  at  page  503,  says  that  the  defendant's  envelopes 
more  nearly  resemble  the  Boldt  patent  than  they  do  the  Cohn 
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patent  by  "(K'linoatin^  the  trade-niark  or  device  so  as  to  ap- 
pear (HI  till'  transparent  material."  It  follows,  therefore, 
that  if  tlie  Cohn  claims  Ik?  stretched  to  cover  the  defendant's 
envelo|>e  they  likewise -cover  the  envelope  of  the  prior  Boldt 
18I>7  patent,  so  as  to  he  invaiitlated  hy  it.  This  p^rows  out  of 
the  familiar  principle  announced  in  numy  cases,  as,  for  in- 
stance, hy  the  Supreme  Court  in  the  case  of  Miller  v.  Eagle 
Mfg.  Company,  151  U.  S.,  203,  where  they  say:  ''That  which 
infringes  if  later  anticipates  if  earlier."  Hence,  the  claims 
of  the  Cohn  patent  are  fully  anticipated  and  invalidated  by 
the  disclosure  of  the  Boldt  181)7  Knj^lisJi  patent,  /'/  they  be  con- 
strued to  cover  envelopes  in  which  the  permanent  advertising 
matter  is  made  to  appear  upon  or  through  the  transparent 
window,  instead  of  being  restricted  to  a  location  on  the  border 
or  face  of  the  envelope  itself,  as  the  claims  call  for. 


No  Infringement  of  the  Second  Cohn  Patent. 

We  have  already  pointed  out  at  length  and  in  detail  the 
limitations  and  requirements  of  the  two  claims  of  the  second 
Cohn  patent,  to  determine  exactly  what  it  was  that  Cohn  de- 
sired to  claim  and  what  the  Office  understood  he  was  being 
inven  by  his  patent ;  and  have  found  that  the  claims  are  lim- 
ited to  an  envelope  in  which  the  ivindow  or  transparent  por- 
tion itself  is  made  in  the  shape,  contour,  or  outline  of  an  ar- 
ticle of  manufacture,  or  some  symbol  of  trade,  with  permanent 
advertising  matter  placed  or  printed  on  the  border  or  face 
of  the  envelope  itself,  to  assist  and  supplement  the  shape  of 
the  article  represented  by  the  form  and  contour  of  the  win- 
dow. We  insist  that  the  claims  are  to  be  understood  as  sug- 
gested above,  and  that  they  must  be  so  understood  in  order 
to  ascertain  and  give  effect  to  the  intention  of  the  parties  to 
the  instrument,  which  is  the  thing  which  is  always  to  be  ascer- 
tained and  effectuated  in  the  construction  of  patents,  as  well 
as  other  contracts,  if  possible.    As  said  by  the  Circuit  Court 
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of  Appeals  for  the  Eighth  Circuit,  Judges  Sanborn,  Van  De- 
vanter  and  Hook,  in  the  case  of  the  Jewell  Filter  Company  v. 
Jackson,  140  Fed.,  343: 

**The  niles  for  the  construction  of  contracts  apply  with 
equal  force  to  the  interpretation  of  patents.  The  great 
desideratum  here,  as  there,  is  to  ascertain  and  give  effect 
to  the  intention  of  the  parties  to  the  contract  when  they 
made  it." 

The  court  also  said  that, 

"When  the  terms  of  a  patent  are  plain  and  the  intention 
of  the  parties  is  manifest,  the  latter  must  prevail,  and 
there  is  no  room  for  constmction. " 

In  view  of  the  above  considerations  and  of  the  settled  prin- 
ciples of  law  that  must  be  applied,  we  think  it  is  plain  that 
the  defendant 's  envelopes  do  not  respond  to  the  requirements 
of  the  claims  and  that  there  is  no  infringement. 

The  defendant's  envelopes  are  made  by  the  manufacturer 
with  the  window  or  opening  of  the  eocuct  size  and  shape  that 
they  are  made  in  the  regular  or  stock  envelopes  made  and 
sold  generally,  of  which  one  was  introduced  at  tj^Dewritten 
page  5  of  the  Defendant's  Record.  The  same  plate  is  used 
for  applying  the  oily  preparation  for  making  the  window  in 
the  Heinz  envelope  as  in  the  stock  envelopes.  The  window  or 
transparent  portion  in  the  defendant's  envelopes  is  not  hi 
the  shape  or  configuration  of  any  article  of  manufacture  or 
symbol  of  trade.  The  harder  surrounding  the  window  is  in 
tlie  form  of  a  cucumber  or  pickle,  but  it  is  not  the  form  of 
the  border  which,  by  the  express  tenns  of  the  claims  of  the 
second  Colin  patent,  is  required  to  be  in  the  form  of  a  symbol 
of  trade.  The  public  is  at  liberty  to  make  the  border  in  the 
form  of  an  article  of  manufacture  or  symbol  of  trade,  or  of 
any  shape  desired,  so  far  as  the  claims  of  the  second  Cohn 
patent  are  concerned.     Indeed,  as  we  have  already  pointed 
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out,  the  border,  according  to  the  statements  of  the  patent, 
may  be  extended  from  tlie  edges  of  the  window  to  the  edges 
of  the  envelope,  and  still  h'ave  the  u^idow  in  the  form  or  con- 
tour of  the  shape  of  an  article  of  manufacture  or  symbol  of 
tratlc,  but  if  the  lK)rder  in  the  dcfctuhiut's  envelopes  were  ex- 
tendeil  from  the  ed^es  of  the  window  to  tiic  edges  of  tlie  en- 
velope, as  the  second  Cohn  patent  provides  that  they  may  be, 
there  would  be  nothing  whatever  left  on  tlic  defendant's  en- 
velopes in  outlinr  rharavt eristic  of  some  symbol  of  trade. 
There  would  only  Ih»  left  the  regular  window  or  transparent 
portion  of  the  stock  or  rejj:ular  envelopes.  To  be  the  envelope 
of  the  patent,  the  defendant's  envelopes  must  be  capable  of 
the  same  peculiarities  of  construction  and  use. 

Furthennore,  in  the  case  of  defendant's  envelopes,  a  cliancfe 
in  the  shape  of  the  window,  or  even  the  entire  elimination  of 
the  transparent  window  portion,  would  not  in  any  way  chani2:e 
or  alter  the  character  of  the  border  outline,  which,  in  any 
event,  would  jiresent  the  confiu:uration  of  a  cucumber.  As  a 
matter  of  fact,  tlie  presence  of  defendant's  trans]iarent  win- 
dow of  conventional  shape,  formed  within  a  border  having 
the  outline  of  a  pickle,  detracts  from  rather  than  adds  to  the 
suggestive  character  of  the  trade  symbol.  It  introduces  a 
foreign  element  or  factor  into  the  very  body  of  what  would 
ofhrrwisr  constitute  a  perfect  representation  of  a  pickle.  This 
simjily  indicates  beyond  question  tliat  defendant's  window 
itself  has  nothing  whatever  to  do  with  the  indication  of  a  sym- 
l)ol  of  trade.  Cohn  chose  to  impose  an  additional  and  pecy^ 
liar  function  on  the  window,  and  thereupon,  and  for  that 
reason,  and  for  that  reason  alone,  he  obtained  his  patent,  but 
defendant's  window  does  not  even  assist  in  the  performance 
of  that  function. 

It  is  equally  plain  that  the  defendant's  envelopes  do  not 
contain  any  i)ernianent  advertising  matter  printed  either  on 
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the  tinted  border  or  on  the  face  of  the  envelope,  as  required 
by  tlie  claims  of  the  second  Cohn  patent.  The  only  thing  that 
is  printed  on  the  face  of  the  envelopes  is  the  ordinary  and 
usual  return  request,  which  is  not  the  advertising  matter  con- 
templated and  required  by  the  Cohn  patent.  The  only  other 
place  where  the  word  "Heinz"  appears  is  through  the  trans- 
parent window  opening.  It  is  printed  on  the  inside  of  the 
back  of  the  envelope,  so  that  when  the  letter  is  removed  it 
appears  through  and  in  the  center  of  the  transparent  window. 
The  word  *' Heinz "  was  placed  in  that  position,  as  explained 
by  Mr.  Eegenstein,  in  answering  cross-question  159,  at  page 
299,  because  the  Heinz  Company  always  uses  the  word 
'•Heinz"  printed  or  placed  on  the  body  of  their  pickles.  As 
said  by  Mr.  Eegenstein,  "The  trade-mark  of  the  Heinz  Com- 
pany represents  a  pickle  which  shows  the  word  'Heinz'  on 
the  pickle;"  and  as  further  said  by  him,  "The  only  way 
Heinz  would  accept  the  envelope  was  to  show  the  word  'Heinz' 
the  same  as  it  appears  on  the  trade-mark."  But  printing  the 
word  "Heinz"  on  the  back  of  the  envelope  is  not  printing  it 
where  Cohn  in  his  patent  and  in  his  claims  located  and  re- 
quired the  permanent  advertising  matter  to  be  placed.  It  is 
not  on  the  tinted  border,  and  it  is  not  on  the  face  of  the  en- 
velope, nor  is  it  placed  "in  juxtaposition  with  the  outline  of 
said  window,"  as  required  by  the  claims  of  the  Cohn  patent. 
Hence,  it  is  not  the  arrangement  which  Cohn  segregated  and 
selected  from  all  other  arrangements,  and  in  which  he  asked 
the  protection  of  his  patent. 

Furthermore,  in  using  the  word  "Heinz"  where  it  appears 
through  or  in  effect  on  the  transparent  portion  or  window 
itself,  the  defendant's  envelopes  substantially  follow  and  em- 
ploy one  of  the  ways  for  using  the  word  or  name  described 
and  disclosed  by  the  Boldt  1897  English  patent,  where  he  says 
that  the  same  purpose  may  be  effected  by  painting  or  other- 
wise "delineating  a  trade-mark  or  name  or  other  symbol  or 
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tlt'vicf  upon  tlie  transpan'iit  covering";  aii<l.  ai,'ain,  in  the 
fourth  clainj,  he  chills  for  **A  windowod  envelope  or  wrapper 
havinar  ono  or  more  letters,  trademarks  or  devices  d«'rm('at«Ml 
on  the  window."  Tlie  defen-iant's  envelopes  suhstantially 
follow  and  employ  the  second  method  described  and  disclosed 
in  the  J^oldt  IHDT  English  patent,  instead  of  the  method  de- 
scribed and  tlisclosed  and  claimed  in  the  second  Cohn  patent. 
As  already  suggested,  that  which  would  ififritiffr  will  oper- 
ate to  anticipate  if  prior  in  date  to  the  patent  sued  on.  It 
follows,  therefore,  that,  in  attempting  to  hold  the  defend- 
ant's envelope  as  an  infringement  of  the  second  Cohn  patent, 
the  prior  similar  arrangement  disclosed  in  the  Boldt  1897 
patent  must  operate  as  an  anticipation.  The  Colin  claims 
cannot  cover  or  interfere  with  forms  and  arrangements  which 
were  disclosed  to  and  in  the  possession  of  the  public  for  years 
prior  to  the  application  for  the  Cohn  patent. 

For  the  reason,  therefore,  that  the  defendant's 'enveloj^es 
do  not  have  the  transparent  i)ortion  or  uindow  itself  in  the 
fonii  or  configuration  of  an  article  of  manufacture,  and  "in 
outline  characteristic  of  some  symbol  of  trade,"  and  for  the 
reason  that  they  do  not  have  permanent  advertising  matter 
either  on  the  harder  surrounding  the  window  or  envelope,  or 
on  the  face  of  the  envelope  itself,  all  of  which  are  required 
by  the  claims  of  the  Cohn  patent,  the  defendant's  envelopes 
do  not  contain,  embody,  or  employ  the  particular  arrangement 
of  devices  which  Cohn  claimed  as  his  own,  and  for  which  he 
sought  protection  through  his  second  patent. 

If  it  i)e  contended,  on  behalf  of  the  complainant,  that  the 
defendant's  envelopes  are  an  infringement  of  the  claims  of 
the  second  Cohn  patent,  on  the  ground  that  as  an  advertising 
device  they  accomplish  the  same  i)uriiose  and  secure  the  same 
result,  then  we  reply  that  e(iuivalency  in  result  is  not  de- 
terminative of  the  question  of  infringement.    This  has  been 
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established  by  the  decisions  of  the  Supreme  Court  for  half 
a  century  or  more. 

In  Burr  v.  Duryea,  1  Wall.,  572,  the  Supreme  Court  said: 

"That  two  machines  produce  the  same  effect,  will  not 
justify  the  assertion  that  they  are  substantiallj^  the  same, 
or  that  the  devices  used  by  one  are,  therefore,  mere  equiv- 
alents for  those  of  the  other." 

Again,  on  page  373  of  the  report,  the  Supreme  Court  said : 

"The  argument  to  show  infringement  assumes  that 
every  combination  of  devices  in  a  machine  which  is  used 
to  produce  the  same  effect,  is  necessarily  an  equivalent 
for  any  other  combination  used  for  the  same  purpose. 
This  is  a  flagrant  abuse  of  the  term  equivalent." 

Again,  on  the  same  page,  the  Supreme  Court  said: 

"It  has  been  argued,  that  though  not  a  colorable  in- 
vasion of  the  patentee's  claim  it  is  an  evasion  of  its 
patent,  which  is  equally  injurious.  If  so,  it  is  damnum 
absque  injuria.  Every  man  has  a  right  to  make  an  im- 
provement in  a  machine,  and  evade  a  previous  patent, 
provided  he  does  not  invade  the  rights  of  the  patentee." 

In  order  to  infringe  a  patent,  three  things  are  to  be  taken 
into  consideration — the  means,  the  mode,  and  the  result.  As 
said  by  Judge  Morrow,  of  California,  in  American  Can  Co.  v. 
Hickmett  Asparagus  Co.,  137  Fed.,  90: 

"To  sustain  a  claim  of  infringement  three  things  must 
be  found :  First,  identity  of  result ;  second,  identity  of 
means;  third,  identity  of  operation." 

Or,  as  said  by  Judge  Reed  in  American  Steel  &  Wire  Co.  v. 
Denning  Wire  d  Fence  Co.,  176  Fed.,  565: 

"To  sustain  the  chnrge  of  infringement  of  a  ])atented 
machine  the  infiinging  machine  must  be  substantially 
identical  witli  the  one  alleged  to  be  infringed  in  (1)  the 
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result  attaincnl;  (2)  the  means  of  ohtaininj?  that  result; 
an<l  ('.])  tlie  inniiuer  in  which  its  difTerent  niecluuiisnis 
operate  and  eo-operati'  to  produce  that  result.  If  the 
niacliines  are  suhstantially  'ilTcrent  in  either  of  these 
respects,  the  charge  of  infrinirenient  is  not  sustained." 

To  constitute  an  infrinncnient  of  the  cUiinis  of  llie  second 
Cobn  patent,  it  is  necessary  to  show  that  the  patented  envel- 
opes and  tlie  defeudant's  envelopes,  as  advertisinj::  devices, 
are  substantially  identical  in  their  means,  their  nioch-  of  oj)- 
cration,  and  their  results.  Tlic  uinflows  must  he  suhstan- 
tially alike — they  nuist  hoth  he,  iu  form  or  contour,  in  uutl'uw 
characteristic  of  a  symbol  of  trade,  irrespective  of  the  fonn 
or  contour  of  the  border.  The  permanent  advertising  mat- 
ter must  be  located  in  both  envelopes  substantially  alike — on 
the  finfrd  border  or  on  the  face  of  the  envelope.  The  result 
attained  must  be  the  same  in  both  enveloj^es — the  shape  or 
contour  of  the  wimlow  must  indicate  the  article  of  manufac- 
ture, even  though  the  border  extend  from  the  edges  of  the 
window  to  the  edges  of  the  envelope,  which  result  cannot  be 
attaine<l  in  the  <lofondant's  envelope  if  the  border  were  so 
extended.  The  i)atented  envel()i)e  and  the  defendant's  envel- 
ope are  not  alike,  therefore,  either  in  the  window,  the  printed 
advertising  matter,  or  the  results  which  they  are  capable  of 
attaining. 

Furthermore,  it  must  be  borne  in  mind  tliat  the  proofs  as 
to  infringement  must  be  so  strong  and  sullicient  as  to  over- 
come the  legal  presumption  of  innocence,  beyond  a  reasonable 
doubt.  The  infringement  of  a  patent  is  a  trespass  or  tort 
and  the  law  presumes  no  wrong.  If  on  the  whole  case  the 
court  has  doubts  on  the  question  of  infringement,  such  doubts 
must  be  resolved  in  favor  of  the  defendant.  Courts  do  not 
take  a  defendant's  money  or  property  and  give  it  to  a  com- 
plainant, or  interfere  with  his  business,  if  they  have  any 
reasonable  doubt  on  the  question  of  infringement.     This  is 
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ancient  law  established  in  the  beginning  of  patent  suits.  As 
said  by  Justice  McLean  before  any  of  us  were  born,  in  con- 
sidering the  question  of  infringement,  in  Brooks  v.  Bicknell, 
3  McLean,  432 : 

''The  proof  here  devolves  on  the  plaintiffs.  They  al- 
lege that  the  defendants  have  infringed  their  rights,  and 
to  obtain  your  verdict  they  must  show  it.  Doubts  under 
this  head  will  incline  you  favorably  to  the  defendants,  as 
they  are  not  to  be  deprived  of  a  right  which  is  common 
to  every  citizen,  unless  it  shall  clearly  appear  that  their 
machine  is  substantially  like  the  one  claimed  by  Wood- 
worth." 

If,  therefore,  upon  weighing  the  various  considerations 
urged  in  favor  of  infringement  and  against  infringement, 
the  court  have  doubt  on  the  subject,  it  must  resolve  such 
doubt  in  favor  of  the  defendant  and  hold  that  no  infringe- 
ment is  established. 


The  Unauthorized  Admission  as  to  Infringement. 

It  is  contended,  however,  on  the  part  of  the  complainant, 
that  during  the  taking  of  the  prima  facie  testimony,  on  No- 
vember 3,  1910,  defendant's  counsel,  who  was  in  attendance, 
admitted  and  conceded  that  the  defendant's  envelope  con- 
tained the  subject-matter  of  the  first  claim  of  the  second 
Cohn  patent.  It  is  true  that  during  the  complainant's  prima 
facie  testimony,  Mr.  Sullivan,  the  local  solicitor  that  we  got 
to  represent  the  defendant  in  San  Francisco,  made  a  conces- 
sion that  appears  to  justify  such  contention,  so  far  as  the 
first  claim  is  concerned.  This  concession,  however,  was  made 
inadvertently  and  contrary  to  the  express  instructions  and 
directions  given  to  Mr.  Sullivan  in  a  letter  from  ourselves, 
dated  October  11,  1910,  and  quoted  in  the  Defendant's  Record 
at  i^ajre  480.  In  that  letter,  after  requesting  Mr.  Sullivan  to 
attend  on  the  part  of  the  defendant,  we  said : 
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**Wo  prosume  tliat  all  Mr.  Townsoiul  will  do  in  mak- 
ing his  prima  facie  will  be  to  otTer  the  patents  in  evi- 
tlence,  samples  of  the  «'nveloj)es,  an<l  examine  an  expert 
to  t«'sti!"v  to  the  similarities  l)etw<'«'n  the  envelopes  and 
the  patents. 

**/>()  u(>t  admit  infriii(frni(  nl ,  as  wr  think  there*  is  no 
infrinifement — particularly  of  the  second  Cohn  patent. 
Simply  admit  the  fact  (d*  use,  hut  mahv  no  admission  that 
sueh  use  infrintfvs  the  Cohn  patents." 

Immediately  upon  receipt  of  a  copy  of  the  testimony  taken 
on  prima  facie,  we  wrote  Af  r.  Sullivan  callin«j:  attention  to  the 
error  into  which  he  had  fallen,  and  he  immediately,  and  on 
Noveniher  '!?>,  1!)10,  served  a  notice  on  complainant's  coun- 
sel, which  was  (pioted  into  the  Defendant's  Kecord,  at  pa,ii:e 
4M.'^  in  which  he  withdrew  the  admission  made  during  the 
taking  of  the  prima  facie  testimony.  In  this  Retraxit  we 
offered  to  permit  complainant  to  proceed  further  witli  the 
examination  of  the  witness  on  tlie  stand  at  the  time  tlie  ad- 
missiiui  was  made,  olYered  to  waive  all  ohjections  to  the  fur- 
tlier  examination  of  the  witness  growing  out  of  the  fact  that 
the  time  for  taking  the  prima  facie  testimony  had  expired, 
and  furtlier,  olTered  *'to  pay  any  and  all  costs  necessary  and 
incident  to  the  further  examination  of  the  said  witness." 
This  was  done  so  as  to  place  the  comj)lainant  in  a  position 
where  he  could  not  possibly  claim  that  he  had  been  prejudiced 
or  injured  in  any  way  by  the  inadvertent  admission  made  by 
Mr.  Sullivan.  At  that  time  no  testimony  whatever  had  been 
taken  on  the  part  of  the  defendant,  and,  as  the  conrt  can  see, 
in  view  of  the  prompt  withdrawal  of  the  admission,  and  notice 
and  offer  on  the  part  of  the  defendant,  no  injury  or  prejudice 
whatever  had  or  has  accrued  to  the  complainant  by  reason  of 
the  admission. 

Furthermore,  the  admission  related  to  a  matter  that  is 
before  the  court  and  open  for  the  inspection  and  considera- 
tion of  the  court;  and  in  such  cases  courts  always  exercise 
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their  own  judgment  as  to  the  truth  of  the  admission,  unless 
the  complainant  has  been  so  prejudiced  by  relying  upon  the 
admission  that  greater  injustice  would  be  done  by  disregard- 
ing than  by  accepting  the  admission,  The  question  that  is 
always  presented  in  such  cases  is  as  to  whether  the  party 
has  been  put  into  such  a  position  by  the  admission  that  injury 
and  prejudice  would  result  from  its  withdrawal  or  from  dis- 
regarding it.  In  this  case,  however,  as  no  jorejudice  has  re- 
sulted, or  can  result,  by  giving  full  etfect  to  the  Retraxit,  the 
court  will  consider  the  question  of  infringement  presented 
on  its  merits,  without  reference  to  an  admission  made  in- 
advertently and  contrary  to  express  instructions. 

Even  in  the  case  of  an  admission  in  an  answer  under  oath 
a  Court  of  Equity  will  not  hesitate  to  look  at  the  facts,  al- 
though giving  effect  to  the  admission,  but  to  the  minimutn 
extent  required.  This  is  fully  illustrated  by  the  action  of  the 
Supreme  Court  in  the  case  of  Jones  v.  Morehead,  1  Wall., 
164,  where  the  defendant  had  filed  an  answer  under  oath  ad- 
mitting infringement.  After  considering  the  construction  and 
limitations  that  were  to  be  put  upon  the  patent  in  suit,  and 
comparing  the  defendant's  locks  with  them,  the  court,  the 
italics  being  ours,  said: 

'*It  therefore  appears  that,  in  point  of  fact,  the  defend- 
ants have  not  infringed  the  Sherwood  patent,  and  if  we 
were  unembarrassed  by  the  pleadings,  we  should  dismiss 
the  bill  with  costs.  But  the  defendants  have  admitted  in 
their  answer  that  they  did  make  locks  as  described  in 
Sherwood's  patent.     .     .     . 

"The  fact  that  the  defendants  did  manufacture  and  sell 
locks  of  the  character  of  those  patented  by  Sherwood, 
must  be  accepted  as  establislied  in  this  case  by  the  plead- 
ings. Tlie  admission,  however,  need  go  no  further  than 
its  terms  necessarily  imply.  The  langiiage  of  the  admis- 
sion is  satisfied,  by  assuming  that  the  smallest  number 
of  locks  were  made,  consistent  with  the  use  of  that  word 
in  the  plural." 
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In  the  case  at  bar  tlie  admission  was  not  made  in  tlie  an- 
wer  ami  under  oatli,  l)ut  during  the  examination  of  the  com- 
plainant's expert  witness  Maynard,  and  it  was  confined  to  one 
envelope — Kxhihit  (' — and  if  ^iven  etTect  at  all,  should,  under 
the  principle  of  the  ahove  decision,  he  limited  to  the  six'cilic 
envelope.  The  admission  was  made  inadvertently  and  airainst 
express  instructions,  and  was  prom|)tly  withdrawn.  The  re- 
ply testimony  of  tlie  complainant  shows  that  the  witness  May- 
nard was  alive,  availahle,  and  even  with  his  olTice  in  the  same 
suite  of  rooms  occui)ied  by  the  complainant's  counsel,  and 
that  he  was  present  durins:  the  takins:  of  com])lainant's  reply 
testimony.  This  is  brouj^ht  out  in  R-X  Qs.  185-187  asked  of 
the  complainant,  and  his  answers  thereto,  at  page  199. 

Furthermore,  the  admission  l)ecomes  unimportant  and  im- 
material, in  view  of  the  plain  invalidity  of  the  second  Cohn 
I»at<'nt,  in  view  of  the  Boldt  1897  English  patent,  taken  in 
connection  with  the  state  of  the  art  as  exhibited  by  the  other 
prior  patents  in  evidence.  And  in  this  connection,  the  en- 
velope covered  by  the  first  Cohn  patent,  which  discloses  every- 
thing except  the  particular  shape  or  contour  of  the  window 
'»r  transparent  portion  and  the  advertising  matter,  must  be 
taken  into  consideration. 


The  Equities  of  the  Parties. 

In  equity  suits,  the  respective  merits  and  equities  of  the 
parties  are  to  be  taken  into  consideration.  The  evidence 
shows  that  Cohn  has  never  manufactured  the  envolo})es  of 
his  patents,  after  making  the  first  lot  of  10,000  in  the  fall  of 
1904.  He  has  never  conferred  on  the  public  generally  the 
i)enelit  aixl  advantages  which  result  from  furnishing  them 
with  envelopes  containing  his  inventions.  His  patents  are 
what  the  courts  have  frequently  called  "mere  paper  patents." 
We  call  attention  to  this,  not  for  the  purpose  of  denying  the 
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right  of  Cohn  to  hold  his  patents  in  non-use  and  still  seek 
equitable  relief  under  them,  but  for  the  purpose  of  saying 
that  these  non-used  patents  do  not  specially  appeal  to  a  court 
of  equity  for  any  liberal  consideration^  either  on  the  ques- 
tion of  validity  or  on  the  question  of  infringement. 

On  the  other  hand,  the  Transo  Paper  Company,  manufac- 
turer of  the  defendant's  envelopes,  stands  in  a  very  meritori- 
ous position.  Mr.  Regenstein,  in  answering  question  79,  on 
page  278,  says  that,  "After  the  border  matter  was  settled  in 
January,  1904,  we  gave  our  attention,  up  to  this  day,  to  the 
perfecting  of  the  transparency  of  the  window."  In  answer- 
ing the  next  question,  he  says  that  this  was  "a  very  difficult 
matter."  He  then  says  that,  ''The  difficulties  in  preparing 
the  windows  properly  were  found  on  account  of  atmospheric 
conditions,  non-elastic  oils,  and  various  other  causes."  In 
answering  question  82,  on  page  278,  he  says  that,  '*We  have 
found  and  experienced  in  1906  that  the  transparent  window 
would  stick  to  the  back  of  the  envelope,  and  have  spoilt  at 
least  forty  to  fifty  million  envelopes  in  that  manner."  In 
answering  the  next  question,  he  says  that,  "The  loss  to  our 
company  in  perfecting  envelopes,  is  over  $100,000."  In  an- 
swering question  84,  on  page  279,  he  says  that,  "Our  envelope 
is  now  considered  the  most  perfect  transparent  envelope  in 
existence,  and  has  a  sale  in  this  country  as  well  as  in  foreign 
cbuntries."  In  answering  question  88,  he  says  that,  "To  my 
knowledge,  I  am  the  only  manufacturer,  and  have  never  seen 
any  one-piece  transparent  envelopes  made  by  any  one  else  in 
this  country."  In  answering  redirect  question  344,  on  page 
341,  Mr.  Regenstein  says  that  his  company  is  engaged  ex- 
clusively in  the  manufacture  and  sale  of  these  one-piece  win- 
dow-en veloi)os.  lie  says  that  they  have  about  120  hands  em- 
ployed in  the  work,  and  that  they  have  in  their  plant  ma- 
chinery, etc.,  for  carrying  on  the  business,  and  an  investment 
of  "about  $150,000." 
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It  may  l)o  said  that  tliosf  o(|uities  conn  in  the  Traiiso  Paper 
Company  rather  than  the  particular  defendant  sued  in  tliis 
case.  As  a  matter  of  fact,  and  of  common  sense,  we  all  know 
that  tile  mntiufactm't'r  of  a  macliine,  device,  or  article  of  com- 
merce, is  the  |»arty  who  is  most  affected  l»y  the  result  of  a  suit 
against  a  user,  as  in  this  ease,  and  so  we  suhmit  tiiat  it  is 
proper  to  consider  the  equities  as  between  Cohn  on  the  one 
side  and  the  manufacturer,  whose  business  will  be  affected, 
on  the  other. 

Not  only  has  Colin  never  manufactured  more  than  a  few 
envelopes — for  10,000  is  a  mere  bagatelle  when  we  consider 
that  millions  of  envelopes  are  used  every  day — and  put  the 
public  in  the  jiossession  and  enjoyment  of  the  envelopes  of 
his  patents,  but  he  has  apparently  attempted  to  make  im- 
proper capital  out  of  the  pendency  of  this  suit.     He  has  sent 
broadcast  to  the  customers  of  the  Transo  Paper  Company, 
the  manufacturer  of  the  defendant's  envelopes,  a  "Warning" 
made  to  resemble  to  a  layman  a  subpcrna  or  writ  issued  from 
the  court,  referred  to  at  pa^e  .S.'}4;  and  that  it  has  had  the 
effect  of  creating  that  impression  is  shown  by  Palm  Bros.' 
letter  in  evidence,  quoted  in  the  Defendant's  Record,  at  page 
338,  in  which  they  say  that  they  are  in  receipt  of  a  notice 
from  San  Francisco,  signed  by  Max  M.  Colin,  "which  pur- 
l)orts  to  be  a  notice  from  the  United  States  Circuit  Court  in 
and  for  the  Northern  District  of  California."     Palm  Bros, 
further  state  in  their  letter,  as  showing  the  effect  of  the 
"Warning"  which  purported  to  be  "a  notice  from  the  United 
States  Circuit  Court,"  that  they  had  been  using  the  envelopes, 
"but  in  view  of  having  received  this  notice  we  have  discon- 
tinued their  use."    Of  course,  the  complainant  was  within  his 
rights  in  notifying  the  public  of  his  patents  and  of  the  com- 
mencement of  the  suit,  when  doing  so  in  a  proper  way,  but 
when  framing  his  notice  in  such  a  way  as  to  create  the  im- 
pression that  it  emanated  from  the  United  States  Circuit 
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Court,  lie  was,  as  we  think,  transcending  the  limits  of  proper 
notification.  This  is  particularly  so  when  the  effect  of  his 
"Warning"  was  to  deter  the  public  from  using  an  article 
which  he  was  not  manufacturing  and  not  in  position  to  sup- 
ply. It  caused  a  direct  injury  to  the  public  that  might  not 
have  been  occasioned  if  he  himself  had  been  manufacturing 
envelopes  and  ready  to  supply  them  to  the  public. 

It  is  the  party  or  manufacturer  who  actually  gives  an  ar- 
ticle of  manufacture  to  the  public  that  benefits  the  public, 
and  not  the  man  who  merely  procures  a  patent  and  fails  to 
introduce  his  invention  into  public  use. 

No  doubt  it  will  be  claimed  that  Mr.  Regenstein,  the  presi- 
dent of  the  company  manufacturing  the  defendant's  envel- 
opes, prior  to  their  manufacture,  had  seen  the  second  Cohn 
patent  and  some  specimens  of  his  kind  of  envelope,  in  view 
of  cross-question  and  answer  176,  on  page  302.  We  regard 
this  as  a  matter  of  no  importance,  in  view  of  the  fact  that  it 
is  proper  and  right  in  every  way  for  a  party  to  consider  and 
study  a  patent  in  order  to  devise  other  ways  of  effecting  the 
same  result;  or,  as  said  by  the  Supreme  Court  in  Burr  v. 
Duryea,  1  Wall.,  574: 

''Every  man  has  a  right  to  make  an  improvement  in  a 
machine,  and  evade  a  previous  patent,  provided  he  does 
not  invade  the  rights  of  the  patentee. ' ' 

In  American  Steel  S  Wire  Co.  v.  Denning  Wire  &  Fence 

Co.,  194  Fed.,  177,  122,  the  United  States  Circuit  Court  of 

Appeals   for   the   Eighth   Circuit,   through   Judges   Adams, 

Smith  and  Amidon,  in  a  case  where  there  had  been  former 

litigations  between  the  same  parties  under  the  same  patent, 

said: 

''Appellant  complains  because  after  the  decision  in  the 
former  case  resjiondent  deliberately  set  about  devising, 
with  the  aid  of  patent  experts,  a  machine  which  would 
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produce  tlio  Batos  foneo,  without  infrinffin«r  tlio  Ratos 
patont.  Tt  is  suniciriil  to  answer  that  complMint  In  tho 
lanifuaLTr  of  Mr.  .lustii-c  (iricr  in  h'uir  v.  Duiifrr,  1  Wall. 
5:il.  574,  17  L.  Va\.  (150:  '  F^very  man  has  a  riufht  to  evado 
a  patent,  provi.l.Ml  ho  does  not  iMva<h'  tlic  ri<,dits  of  the 
patentee.'  " 

Indoe<l,  it  is  for  tlio  i)urpose  of  infomiinf,^  the  puhlie  as  to 
just  what  a  patente*!  invention  consists  of  tliat  tlio  law  re- 
quiros  specilieations  and  drawings  to  ho  filed  in  tho  Patent 
oniee  and  made  accossihle  to  tho  puhlie.  The  simjile  (juos- 
tion,  and  tho  only  question,  is  as  to  whether  the  defendant's 
envelopes,  whether  made  with  knowled^sfe  or  without  knowl- 
od,u:o  of  the  second  Colin  patent,  contain  the  invention  which 
^uch  patent  descril>es  and  claims.  If  there  he  infrin.i^omont, 
rfnorauce  of  the  Cohn  patents  would  not  make  it  non-in- 
f rin^rement ;  and,  if  there  be  wow-infrinpfement,  knowledge  of 
the  Cohn  patent  would  not  make  it  infringement.  Tho  whole 
(juestion  of  knowledge  or  lack  of  knowledge  of  the  Cohn  pat- 
ents on  the  part  of  the  makers  of  tho  defendant's  envelope 
becomes,  therefore,  wholly  irrelevant  and  immaterial. 


An  Apology  and  Explanation. 

We  feel  like  apologizing  for  the  length  of  this  brief.  Its 
Justification,  however,  is  found  in  the  length  of  complainant's 
brief  below,  which  contained  287  printed  pages.  It  seems  to 
us  that  the  case  has  been  exaggerated  out  of  all  proportions  to 
the  real  character  of  the  supposed  invention.  It  is  a  pyramid 
built  on  its  apex.  The  patent  rivals  one  we  had  to  defend 
against  years  ago,  which  was  for  tying  two  strings  together 
to  make  one  long  one,  though  the  claim  was  couched  in 
sonorous  terms  about  tying  the  outside  end  of  one  ball  of 
twine  to  the  inside  end  of  the  next  to  cause  them  to  unwind  in 
succession,  and  so  forth.    In  this  case  the  first  Cohn  patent 
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is  essentially  for  nothing  more  than  a  grease  spot  on  paper 
with  a  ring  around  it.  The  paper  was  old;  the  grease  spot 
was  old ;  the  ring  or  border  was  old ;  the  spreading  effects  of 
grease  and  inks  were  known ;  the  concealing  effects  of  a  ring 
or  border  around  the  grease  or  inks  were  known;  they  had 
been  used  together  for  many  years  in  the  printers'  art;  old 
printers  considered  that  the  use  of  borders  was  so  well  known 
that  it  was  ridiculous  to  ask  for  a  patent  on  a  border  around 
a  grease  spot  on  paper  intended  for  an  envelope ;  yet  here  it 
is,  and  the  people  who  devised  the  method  of  printing  a  mul- 
tiple of  envelope  blanks  on  a  sheet  at  one  operation  with  each 
revolution  of  the  cylinder  in  the  press,  with  the  grease  spots 
porperly  positioned,  and  thus  made  the  production  of  one- 
piece  transparent-window  envelopes  economical,  practical,  and 
commercial,  are  harassed  by  litigation  by  a  man  who,  in  his 
ignorance  of  the  use  of  borders  in  the  printers'  art  generally, 
teased  the  Commissioner  of  Patents,  who  was  likewise  igno- 
rant of  such  use,  as  far  as  the  record  shows,  into  giving  him 
a  patent  under  which  he  has  put  the  really  meritorious  par- 
ties to  thousands  of  dollars  of  expense;  and  all  this  under  a 
patent  which,  however  its  claim  is  worded,  is  practically  for 
nothing  more  than  a  ring  around  a  grease  spot  on  a  piece 
of  paper  used  in  making  an  envelope. 

Well  did  the  Supreme  Court,  in  Ailcmtic  Works  v.  Brady, 
307  U.  S.,  200,  describe  the  effect  of  granting  such  patents, 
when  it  said:  **It  creates  a  class  of  speculative  schemers 
who  make  it  their  business  to  watch  the  advancing  wave  of 
improvomont,  and  gather  its  foam  in  the  form  of  patented 
monojiolies,  which  enable  them  to  lay  a  heavy  tax  upon  the 
industry  of  the  country,  without  contributing  anything  to  the 
real  advancement  of  the  arts."  The  Supreme  Court  says 
that  such  a  course  on  the  part  of  the  Patent  Office  "embar- 
rasses the  honest  pursuit  of  business  with  fears  and  appre- 
hensions of  concealed  liens  and  unknown  liabilities  to  law 
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suits   and   vexatious   atcoiintinirs   for  profits   mado  in   good 
faith." 


The  Gist  of  the  Matter. 

To  get  down  to  the  decisive  facts  and  considerations  of  the 
case,  they  are  very  few,  settled  and  indisputable,  and  may  be 
tlius  formulated; 

As  to  the  i)rsi  Colin  patent,  envelopes  of  opaque  paper  with 
trmisparcnt  windows  produced  by  some  oily  substance,  but 
without  any  border  around  them,  had  been  disclosed  to  the 
worbl  in  the  Brown  1862  patent;  envelopes  of  transparent 
paper  with  borders  around  a  desired  transparent  portion  con- 
stituting the  window  and  covering  the  remainder  of  the  face 
of  the  envelope  had  been  disclosed  to  the  w^orld  in  the  Busch 
1896  British  patent;  opaque  paper  with  desired  portions  ren- 
dered transparent  by  an  oily  preparation,  with  a  border 
printed  around  the  transparent  portions,  had  been  disclosed 
to  the  world  in  the  Tudor  1878  patent  and  others;  and  borders 
had  been  printed  for  many  years  around  various  kinds  of 
work  in  the  different  branches  of  the  printers'  art,  to  define 
the  work  and  cover  and  conceal  ragged,  irregular  and  un- 
sightly edges  produced  by  the  running  or  spreading  of  the 
inks  or  colors,  imperfect  registration,  and  other  causes. 

With  these  facts  established,  it  follows  that  to  print  the 
borders  of  the  Busch  or  Tudor  patents,  to  mention  no  others, 
around  the  transparent  window  of  the  Brown  1862  envelope, 
or  the  border  used  by  printers  for  the  same  purpose,  that  of 
concealing,  defining  and  beautif\dng,  was  merely  a  double 
use  of  the  old  border — not  as  much  as  that,  considering  that 
Busch  used  the  border  on  envelopes  to  define  his  window — 
merely  an  old  and  common  ])rinters'  expedient,  merely  the 
applying  of  the  familiar  knowledge  and  usual  skill  of  the 
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printers'  craft,  merely  a  mechamical  act  that  required  noth- 
ing of  invention  in  its  application. 

As  to  the  second  Cohn  patent,  its  envelope  merely  differed 
from  that  of  the  first  patent  in  the  shape  or  contour  of  the 
window — the  transparent  portion  pure  and  simple — irre- 
spective of  the  border,  and  the  use  of  advertising  matter  on 
the  border  or  face  of  the  enevelope;  the  border  may  extend 
from  the  window  to  the  edges  of  the  envelope,  "solid  over 
the  face  of  the  envelope,"  to  use  the  words  of  the  patent, 
which  would,  of  course,  annihilate  and  remove  the  invention 
unless  the  word  ''window,"  which  he  says  is  '4n  outline  char- 
acteristic of  some  symbol  of  trade,"  means  the  window  and 
not  the  border;  envelopes  having  transparent  windows  in  the 
form  of  trade-marks  or  symbols,  or  "in  outline  characteristic 
of  some  symbol  of  trade,"  to  use  the  words  of  the  Cohn 
claims,  or  having  "a  trade-mark  or  a  name  or  other  symbol 
or  device  upon  the  transparent  covering," — the  window — to 
use  the  words  of  the  Boldt  patent,  had  been  disclosed  to  the 
world  in  the  Boldt  British  1897  patent. 

With  transparent  windows  in  the  form  of  trade-marks,  or 
in  other  words  "in  outline  characteristic  of  some  symbol  of 
trade,"  as  disclosed  in  the  Boldt  1897  patent,  it  follows  that 
no  invention  was  involved  or  could  be  involved  in  merely 
changing  the  form  of  the  transparent  window  of  the  first 
Cohn  patent  into  a  similar  shape  or  outline.  It  further  fol- 
lows that,  as  the  transparent  window  in  the  defendant's  en- 
velope is  not  "in  outline  characteristic  of  some  s}Tnbol  of 
trade,"  but  is  in  the  form  and  size  of  the  rei^iilar  stock  win- 
dows made  by  the  manufacturer  of  the  defendant's  envelopes 
and  printed  from  the  same  blocks,  so  that,  if  the  border  were 
printed  solid  from  the  window  to  the  edges  of  the  envelope, 
as  the  Cohn  patent  says  tlie  border  may  be  printed,  every 
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possil>h>  su(f(/vstion  of  any  particular  article  of  niamifafture 
would  he  a  II  nih  Hat  I'd  and  reniovod,  which  is  not  the  ease  where 
the  uHndow  is  "in  outline  characteristic  of  some  sjinhol  of 
trade,"  as  clainicd  hv  Cohn,  the  defendant's  envelopes,  irre- 
spective of  tln»  fact  that  they  do  not  have  any  "permanent" 
printed  matter,  in  the  sense  of  tlie  second  C'olin  patent,  printed 
on  the  border  or  on  the  face  of  the  envelope,  do  not  contain 
the  subject-matter  of  the  claims  of  the  second  Cohn  patent 
and  are  not  an  infringement  of  the  same. 

In  view  of  all  the  fore^oin^,  we  insist  tliat  both  of  the  (.'olin 

patents  are  invalid,  in  view  of  the  state  of  the  art,  for  want 

of  invention,  as  already  explained,  and  that  the  defendant's 

envelopes  do  not  infringe  the  claims  of  the  second  Cohn  patent. 

Respectfully  submitted, 

Thomas  A.  Banning, 

For  Defendant. 
Samuel  W.  Banning, 

Thomas  A.  Banning,  Jr., 

Ephraim  Banning, 

Of  Counsel. 
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MONDAY,    JUNE    24TH,    1912. 

The  Court  ( orally  j  : 

This  is  a  suit  in  equity  to  restrain  the  use  by  the 
defendant  of  a  certain  envelope  alleged  to  infringe  the 
patents  of  the  complainant  sued  on,  numbered  respec- 
tively 835,850  and  824,908,  both  issued  to  the  com- 
plainant and  relating  to  an  envelope  commonly  re- 
ferred to  in  the  art  as  a  window  envelope;  that  is,  an 
unpunctured  envelope  made  from  generally  opaque 
stock,  having  a  transparent  portion  on  its  address  side 
called  a  window,  through  wliieh  an  address  placed  upon 
the  enclosure  may  show  through,  and  thus  avoid  the 
necessity  of  writing  it  upon  the  face  of  the  envelope, — 
the  window  or  transparent  portion  being  produced  by 


the  application  of  some  oily  substance  suitable  for  the 
purpose  of  producing  the  transparency.  This  window 
portion  is  surrounded  by  a  colored  or  tinted  border  of 
opaque  ink  to  give  the  window  definition  and  cover 
up  an  otherwise  unsightly  and  irregular  margin  pro- 
duced by  the  inevitable  tendency  of  the  oily  applica- 
tion to  bleed  or  creep  into  the  surrounding  opaque  por- 
tion of  the  paper. 

Patent  835,850,  although  later  in  issue,  was  first  ap- 
plied for  and  covers  the  primary  form  of  the  inven- 
tion above  outlined. 

Patent  No.  824,908,  which,  although  later  in  appli- 
cation, is  earlier  in  issue,  is  based  upon  the  first  as  a 
divisional  application,  and  relates  to  an  envelope  such 
as  described  in  the  primary  application,  but  having  the 
window  or  transparent  portion  produced  in  the  form  or 
outline  characteristic  of  some  symbol  of  trade,  article  of 
commerce  or  trade  mark.  There  is  also  printed  matter 
of  a  permanent  character  appearing  upon  the  face  near 
the  window  to  indicate  and  attract  attention  to  the 
brand  of  goods  or  article  of  merchandise  designed  to  be 
advertised  thereby. 

The  main  defense  of  the  defendant,  who  is  a  user  of 
the  article  and  not  the  manufacturer,  is  that  the  com- 
j)lainant  here  was  not  the  first  inventor  or  discoverer  of 
the  device  or  process  covered  by  these  patents,  but  that 
the  discovery  was  made  by  and  put  in  use  by  one  Regen- 
stein  for  the  manufacturer,  the  Transo  Paper  Company, 
the  party  really  making  the  defense  here;  and  a  large 
])art  of  the  record  is  devoted  to  evidence  bearing  upon 
the  question  as  to  who  was  in  fact  tlie  original  designer 
or  inventor  of  the  device.  The  rule  is  very  well  estab- 
lished in  such  cases  that  in  order  to  overcome  the  pre- 
sumption of  validity  of  the  patent  and  the  prior  rights 
thereby  protected,  the  evidence  must  be  such  as  to  sat- 
isfy the  mind  of  the  court  beyond  a  reasonable  doubt 
that  the  patentee  was  not  the  original  discoverer  or 
designer  of  the  device;  and  I  am  fully  persuaded,  after 
a  very  thorough  examination  of  the  evidence  in  this 
case  that  it  does  not  come  up  to  the  requisite  strength  to 
overthrow  the  primary  case  of  the  complainant  and  the 


prt'«uinptiou  which  runs  iu  his  favor  through  the  issu- 
auee  of  the  i)att'ut.  It  is  uot  necessary,  nor  would  it  be 
of  any  material  bcuelit  to  go  into  any  tietailcil  statement 
of  that  evidence.  It  is  somewhat  uns^itisfactory  in  cer- 
tain respects  «.n  l)oth  sitlcs,  but  it  is  such  as  in  my  judg- 
ment fails  to  establish  this  claim  of  the  defense. 

The  second  defense  is  that  there  was  a  want  of  nov- 
elty, by  reason  of  the  prior  art,  in  the  primary  inven- 
tion—not perhai.s  a  strict  anticipation  but  a  failure  to 
disclose  novelty  by  reason  of  the  existing  state  of  the 
art.    A  large  amount  of  evidence  is  devoted  to  that  sub- 
ject as   well;   a  considerable  number  of  prior  patents 
were  put  in  evidence  for  the  purpose  of  sustaining  this 
plea  of  anticipation  or  want  of  novelty.     I  have  exam- 
Hh'd  thos.'  features  of  the  evidence  very  carefully.    What 
is  apparently  regarded  by  defendant  as  the  best  refer- 
.nce  is  a  patent  to  one  Brown  iu  18ti2.     That  does  dis- 
close a  glimmering  of  one  feature  of  the  invention  that 
is  involved  in  this  first  Cohn  patent.     I  should  say  per- 
haps, preliminarily,   that  these  Colin  patents  are   what 
are  known  in  the  patent  law  as  combination  patents; 
that  is,  they  disclose  a  combination  device  or  process- 
I    think  i)erhaps  "process"  would   be  the  better  term 
because  it  is  by  a  process  that  the  articles  of  commerce 
are  i)rGduced.     This  Hrown  i)ateut  of  18G2  discloses  iu 
a  way  an  idea  approaching  one  element  of  the  tirst  Cohn 
patent;  that  is,  it  discloses  an  idea  of  a  window  envelope. 
This  window,  however,  is  unaccompanied  by  any  ring 
or  border,  and  the  calls  of  the  patent  are  indefinite  as 
to  the  manner  in  whi.h  the  window  shall  be  produced. 
It  says  that  the  transparent  jxjrtion  may  be  produced 
in  the  same  way  that  tracing  paper  may  be  produced, 
while  til,'  evidence  tends  very  strongly  to  show  that  by 
the   application   of   that   method    no    successful    result 
would  be  acc(,mplislie(l,  as  the  means  for  making  trac- 
ing paper  are  such  that  they  cannot  be  applied  for  the 
purpose  of  producing  transparency  in  simply  a  portion 
of  a  sheet;  it  must  be  api)lied  to  the  entire  sheet.    More- 
over, as   1   say,  the  Cohn  patent  being  a  combination, 
the  iin.wn  patent  entirely  fails  to  come  up  to  an  anti- 
cipation, because  it  involves,  if  it  be  admitted  that  that 


element  is  disclosed  in  the  Brown  patent,  nothing  but 
the  single  feature  of  this  transparent  window  unaccom- 
panied by  the  other  which  I  regard  as  an  essentially 
characteristic  feature  of  the  first  Colin  patent,  a  border 
or  ring  of  opaque  ink  applied  for  the  purpose  of  cover- 
ing up  the  ragged  edge  that  the  evidence  discloses  in- 
evitably results  from  the  application  of  the  oily  sub- 
stance applied  for  the  purpose  of  producing  the  trans- 
parency. 

There  is  also  a  British  patent  issued  to  one  Busch 
which  is  pleaded  as  an  anticipation,  or,  more  properly, 
as  an  illustration  of  the  state  of  the  art,  which  it  is 
claimed  should  preclude  a  finding  of  novelty.  This  pat- 
ent is  claimed  to  embrace  the  feature  of  a  ring  or  border. 
I  am  satisfied  from  my  examination  of  the  record  that 
this  claim  cannot  be  sustained.  Moreover,  the  Busch 
patent  involved  a  device  which  required  for  its  produc- 
tion a  paper  entirely  transparent ;  the  entire  envelope  in 
its  primary  form  was  to  be  made  of  transparent  ma- 
terial, and  thereupon  the  window  feature  would  be  pro- 
duced by  covering  the  entire  portion  of  the  face  of  the 
envelope  other  than  the  window  space  with  opaque  ink, 
thereby  resulting  in  the  production  of  an  envelope  the 
back  portion  of  which  would  remain  transparent,  and 
the  transparent  opening  or  window  in  front,  while  the 
balance  of  the  face  of  the  envelope  would  be  entirely  in 
either  black  or  some  other  dark  colored  ink  which,  as 
the  evidence  tends  to  show,  produced  an  unsightly  or 
unattractive  effect,  and  rendered  that  device  very  largely 
an  unsalable  product;  that  is,  it  never  was  a  success, 
and  so  far  as  appears,  it  has  gone  entirely  out  of  use, 
if  it  ever  had  any;  so  that  I  am  unable  to  regard  that 
as  an  anticipation  of  the  device  embraced  in  the  Cohn 
patents  or  either  of  them. 

There  was  another  British  patent  issued  to  one  Boldt. 
That  is  a  device  which  is  even  broader  in  its  distinctive 
features  from  the  Cohn  conception  than  the  one  just 
suggested.  It  was  a  patent  secured  by  Boldt  for  a 
method  or  process  of  making  not  strictly  an  envelope, 
although  the  envelope  is  included  within  the  definition 
of  its  terms,  but  a  receptacle  or  casing  or  container  for 


gtxMh  of  any  partiruhir  chararttT  tliat  for  the  purposes 
of  I'omiiHTfo  it  should  !•»•  tlcsin-d  to  have  done  up  in 
pMfka>?<>s;  and  had  this  transpan-nt  window  or  opening 
HO  pla«'ed  as  to  ditM^-loHc  the  oharat-ter  of  the  contents  of 
th«'  package,  so  that  picking'  up  the  package  you  could 
IiH)k  through  this  transparency  and  see  the  character  of 
the  K»<xJ**  contained  therein;  and  it  was  that  feature 
whiih  seemed  to  he  the  principal  idea  in  the  mind  of  the 
inventor  of  that  device,  that  is,  makinj?  a  container 
which  would  enahle  tlie  huyer  of  an  article  of  commerce 
to  readily  see  what  he  was  ^rettinf?  without  breaking  the 
packaK'e,  It  is  larjjely,  if  not  wholly,  to  my  mind,  along 
a  different  line  in  its  conception  than  the  Cohn  patents, 
ami  I  do  not  think,  either  in  a  primary  sense  or  in  its 
<letails,  can  he  looked  to  or  rejrarded  as  an  anticipation 
of  the  real  feature  which  is  emhraced  in  the  Colin  con- 
ception. .Moreover,  it  is  constructed  in  a  distinctively 
tlifferent  manner  from  the  Cohn  patent.  It  is  not  a  one 
piece  receptacle  or  envelojje,  hut  is  an  envelope  or  cover- 
ing having  a  punctured  face,  and  the  puncture  or  open- 
ing is  then  covered  or  closed  hy  a  separate  piece  of  trans- 
parent materisil  of  any  appropriate  character.  In  that 
respect  it  is  entirely  different  from  the  conception  of 
Cohn,  which  emluHlies,  as  indicated  by  the  claim  of  the 
patent — I  am  speaking  now  of  the  first  Cohn  patent — a 
.single  piece,  an  unpunctured  envelope  rendered  trans- 
parent through  the  application  of  the  substance  which  is 
employed  for  that  purpose.  This  Boldt  patent,  like  the 
previous  one,  that  of  Husch,  seems  never  to  have  had 
any  successful  life,  so  far  as  commerce  is  concerned,  and 
80  far  as  the  evidence  discloses  is  not  now  in  use.  This 
window,  moreover,  which  Holdt  provided  for  was  like- 
wise unaccompanied  by  any  border  or  ring  for  the  con- 
cealing of  the  edge.  It  is  true,  however,  that  that  was 
a  method  of  construction  which  did  not  require  it,  be- 
cause of  the  different  manner  in  which  the  window  was 
produced;  but  I  am  entirely  satisfied  that  no  one  of 
these  so-called  anticipations  i)ut  in  evidence  subserve 
the  purpose  for  which  they  were  submitted,  and  that 
there  is  nothing  in  the  prior  art  which  can  be  regarded 
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as  an  anticipation  of  the  first  Colin  conception,  that  is, 
the  device  embraced  in  the  so-called  first  patent. 

It  is  unnecessary  to  state,  perhaps,  with  reference  to 
a  doctrine  so  well  established,  that  it  is  not  sufficient, 
as  against  a  combination  patent,  to  show  simply  anti- 
cipation of  some  one  or  more  of  the  different  elements 
of  the  combination,  but  not  all.  The  unitary  result  of 
the  combination  is  the  subject  of  the  patent;  and  unless 
you  disclose  in  the  art  an  anticipation  of  that  unitary 
thing  you  do  not  disclose  anticipation;  and  so,  whether 
or  not  the  record  does  disclose  that  some  one  or  two 
features  of  either  one  of  these  devices  is  anticipated,  the 
evidence  entirely  fails  to  show  any  device  which  could 
be  taken  as  an  anticipation  of  the  combination  of  either 
patent. 

It  is  also  urged  as  against  the  second  Cohn  patent, 
which  is  also  claimed  to  be  infringed  by  the  envelope 
defendant  uses,  that  it  is  wholly  lacking  in  novelty  and 
patentability.  As  indicated,  that  device  is  merely  a  step 
beyond  the  primary  device  covered  by  the  first  Cohn 
patent.  It  employs  the  same  method  for  producing  the 
envelope  and  the  transparency,  but  adds  the  distinctive 
feature  of  changing  the  form  of  the  window  as  may 
be  desired  to  represent  a  symbol  of  trade,  a  trade  mark, 
or  article  of  manufacture,  accompanied,  as  stated,  by  a 
permanent  printed  word  or  sentence  such  as  may  be  de- 
sired which  always  remains  upon  the  envelope  however 
used,  as  purely  an  advertising  feature.  It  is  claimed 
that  this  change  from  the  original  was  purely  an  ad- 
vance in  the  nature  of  a  mechanical  difference;  that  it 
involved  no  use  of  the  inventive  faculty.  I  am  unable 
to  sustain  this  contention.  I  think  that  the  device  gives 
very  decided  evidence  of  inventive  thought.  Inventive 
thought  is  not  confined  of  course  to  devices  which  re- 
late to  machinery  or  things  of  that  kind,  but  to  anything 
which  produces  a  result  in  the  art  or  science  to  which  it 
relates  which  is  of  a  novel  and  useful  cliaracter  and 
which  is  materially  different  from  that  which  precedes  it. 
I  think  that  the  evidence  discloses  very  clearly  that  this 
conception  was  one  which  had  been  sought  after  for  a 
long  period, — something  of  the  kind, — but  the  real  idea 


occurred  to  no  one  to  put  it  into  successful  form  until 
C'ohn  sci/cd  uiM»n  it.  I  am  .satisfied  that  the  objection  that 
the  second  patent  tiocs  not  cover  a  device  which  discloses 
patentability  is  entirely  unsustained  by  the  evidence. 

The  last  defense  is  that  there  is  a  want  of  infringe- 
ment in  the  use  of  the  envelope  which  the  defendant 
employed  because  of  certain  differences  in  its  construc- 
tion.    There  is  no  question  made  but  what  it  infringes 
the  first  Cohn  patent,  but  it  is  claimed  that  it  fails  as 
an  infringement  of  the  second  Cohn  patent  because  of 
certain  structural  differences.    The  primary  form  of  the 
envelope  is  produced  in  precisely  the  same  way,  through 
the  application  to  a  portion  of  its  opaque  face  of  some 
transparency  producing  material;  the  ring  or  border  is 
applied  in  precisely  the  same  way  and  is  of  distinctive 
characteristic  form;  but  although  accompanied  by  per- 
manent printed  matter,  this  printed  matter  instead  of 
being  upon  the  face  of  the  envelope  adjacent  to  the  win- 
dow is  printed  upon  the  inside  of  the  back  flap  of  the 
envelope  in  such  a  position  that  it  shows  through  the 
window  when  the  enclosure  is  removed,  and  not  being 
visible  until  the  enclosure  is  removed;  and  the  claim  is 
that  by  reason  of  this  difference,  the  second  Cohn  patent, 
being  as  claimed  a  very  narrow  one,  there  is  not  dis- 
closed equivalency  in  the  manner  of  constructing  the  de- 
fendant's envelope.     I  am  of  opinion  that  this  defense 
is  without  merit.     Equivalency  is  always  to  be  found 
where  the  same  or  like  result  is  produced  and  the  func- 
tion is  performed  in  substantially  the  same  way;  and  I 
am  quite  satisfied  that  under  any  just  application  of  the 
rule  bearing  upon  that  question,  equivalency  would  be 
found  in  this  device  which  is  used  by  the  defendant. 
This  being  so,  I  am  satisfied  that  the  defenses  must  be 
held  bad  and  the  decree  must  go  in  favor  of  the  com- 
plainant as  prayed. 
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APPELLEE'S    BRIEF. 

This  cause  comes  before  this  Court  on  the  appeal 
from  a  tinal  decree  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, sustaining  the  validity  of  two  several  letters 
patent,  No.  835,850  and  No.  824,908,  for  Envelops, 
lespcetively  dated,  November  13,  1906,  and  July  3rd, 
1906,  issued  to  the  complainant-appellee,  and  from  a 
permanent  injunction  issued  against  the  defendant- 
appellant,  restraining  the  further  infringement  of 
said  letters  patent,  and  each  of  them. 

The  witnesses  have  elected  to  speak  of  Patent 
No.  835,850  as  the  ''First  Cohn  Patent,"  and  Patent 


No.  824,908  as  the  "Second  Cohn  Patent."  A  speci- 
men of  the  infringing  envelop  is  attached  at  the  back 
of  the  original  copy  of  this  brief. 

The  defendant-appellant  was  sued  as  a  user  of 
infringer  envelops  manufactured  by  the  Transo 
Paper  Company  of  Chicago,  of  which  one  Julius 
Ecgenstein  is  president  and  owner.  The  latter  as- 
sumed the  entire  defense  in  this  suit,  so  that  the 
H.  J.  Heinz  Company  is  the  defendant  and  appellant 
in  name  only. 

Judge  Van  Fleet's  opinion  appears  at  the  begin- 
ning of  this  brief,  and  also  R.  32-40. 

The  sole  question  before  the  Court  on  this  ap- 
peal is : 

Did  the  lower  Court  err  in  granting  an  Injunction? 

The  title  of  appellee-patentee  is  conceded,  as  well 
as  is  the  due  issuance  of  the  patent  and  incorporation 
of  the  defendant  (Appellant's  Brief,  p.  3). 

Infringement  of  the  First  Cohn  patents  is  admitted 
by  the  defendant.  (X-Q.  109,  R.  551.)  Infringe- 
ment of  the  Second  Cohn  Patent  was  also  admitted 
by  the  defendant,  although  later  this  admission  was 
withdrawn.  Independent,  however,  of  this  admission 
proofs  were  later  submitted  by  complainant  to  show 
infringement. 

The  only  ground  that  appellant-defendant  has 
urged  for  contesting  the  Order  for  the  Injunction 
is  that  the  inventions  covered  by  the  letters  patent 


were  not  novel  at  the  date  of  the  invention  thereof 
by  the  appellee,  Cuhu.  The  Defense,  therefore,  is 
founded  on  Anticipation,  with  its  corollary  lack  of 
Invention.  This  defense  is  alleged  to  be  made  out 
by  certain  prior  patents  which  were  carefully  con- 
sidered by  Judge  \'au  Fleet  and  referred  to  in  his 
Opinion ;  and  rests  also  on  the  claim  that  either 
Regenstein  or  an  associate  of  his,  one  Reese,  invented 
the  subject-matter  of  the  First  Cohn  Patent  prior  to 
the  invention  thereof  by  the  patentee,  Cohn.  But  as 
the  proofs  show  Regenstein  lays  no  claim  to  a  pos- 
session of  the  invention  earlier  than  January,  1904, 
whilst  Cohn  has  amply  established  his  conception  of 
the  invention,  the  making  of  models  and  a  disclosure 
thereof  to  others  prior  to  October  15,  1903,  and  has 
shown  due  diligence  in  reducing  the  invention  to 
practice  and  applying  for  patents. 

Concerning  the  effect  to  be  given  the  decision  of 
the  lower  Court,  we  would  quote  the  words  of  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  re- 
cently, in  Dc  Jjuval  Separator  Co.  v.  Iowa  Co.,  194 
Fed.  423: 

"When  the  chniu'clloi-  has  considered  conflict- 
ing evidence,  and  made  his  finding  and  decree 
thereon,  they  must  be  taken  to  be  presumptively 
right;  and  unless  an  olnMous  error  has  inter- 
vened in  the  application  of  the  law,  or  some 
serious  mistake  has  been  made  in  the  considera- 
tion of  the  evidence,  thev  must  be  permitted  to 
stand.  Tilglnnan  v.  Proctor,  125  U.  S.  136,  8 
Sup.  Ct.  894,  31  L.  Ed.  1)64;  Kimberly  v.  Ar^ns, 
129  U.  S.  512.  9  Su]).  Ct.  355,  32  L.  Ed.  764; 


Evans  v.  State  Bank,  141  U.  S.  107,  11  Sup.  Ct. 
885,  35  L.  Ed.  654;  Furrer  v.  Ferris,  145  U.  S. 
132,  134,  12  Sup.  Ct.  821,  36  L.  Ed.  649;  Warren 
V.  Burt,  58  Fed.  101,  106,  7  C.  C.  A.  105,  110 ; 
Paxson  V.  Broivn,  61  Fed.  874,  883,  10  C.  C.  A. 
135,  141 ;  Stuart  v.  Hayden,  72  Fed.  402,  408,  18 
C.  C.  A.  618,  624;  Coder  v.  Arts,  152  Fed.  943, 
946,  82  C.  C.  A.  91,  94,  15  L.  R.  A.  (N.  S.)  372." 

The  appellant's  arguments  now  presented  to  your 
Honors'  attention  are  identical  with  those  used  in  the 
lower  Court  and  its  Brief  on  Appeal  is  almost  word 
for  word  a  copy  of  the  Defendant's  Brief  on  Final 
Hearing.  No  new  theories,  no  new  reasons  are  ad- 
vanced now  by  appellant  adverse  to  the  patents  that 
were  not  with  equal  earnestness  and  lucidity  laid 
before  the  lower  Court. 

On  pages  3  to  8  inclusive,  of  Appellant's  Brief, 
the  establishment  of  18  facts  supposedly  favorable 
to  defendant  are  claimed  with  respect  to  the  patents 
in  suit. 

ON  BEHALF  OF  COMPLAINANT  THE  FOLLOWING 
ALLEGATIONS  OF  APPELLANT  ARE  DENIED: 

1 — It  is  denied  that  Julius  Regenstein  ever  made 
any  one-piece  transparent  envelops  with  a  border  in 
January,  1904,  or  at  any  other  time  in  fact  prior  to 
the  date  of  Mr.  Cohn's  application  for  patent.  This 
matter  will  be  fully  gone  into  under  the  head  of 
''Defenses." 

2 — It  is  denied  that  the  border  in  the  "three-color" 
or  lithographic  art  was  ever  used  "to  cover  up  and 


conceal  ragged,  imperfect  or  unsightly  edges  result- 
ing from  the  running  of  the  ink  or  colors/'  because 
it  is  undeniably  the  fact  that  the  ink  used  for  this 
kind  of  work  does  not  run  or  bleed,  and  a  border  is 
only  used  where  the  job  is  left  intentionally  in  an  un- 
finished condition  to  receive  a  border  later  (like 
where  a  trinuuing  strip  of  wood  is  nailed  over  the 
unfinished  ends  of  boards),  or  where  the  color  printer 
wanted  to  get  a  higher  price  for  his  work.  The  bor- 
der of  the  old  "three-color*'  work,  as  testified  to  by 
Regenstein  and  his  witnesses,  and  shown  by  the 
samples  of  the  Osborne  Art  Calendar,  was  a  matter 
of  individual  fancy,  and  of  extra  price;  and  even 
where  used  as  seen  in  many  of  the  pictures  in  the 
Osborne  Art  Calendar,  the  border  did  not  even  cover 
up  the  so-called  deficiencies  in  the  pictures!  See  for 
example  ''A  Florentine  Girl"  No.  4202  on  page  43; 
and  the  picture  of  "A  Soldier  and  a  Girl,"  page  54; 
also  page  59;  also  page  61;  see  testimony  of  Regen- 
stein, R.  324. 

A  picture  without  a  border  is  just  as  good  as  one 

with  a  border;  see  picture  "Off  to  the  Front,"  loose  .   ^   - 

sheet  4564  and  on  page  54,  also  Regenstein  X.  Q.  285  ^  g  ^ 

and  286.  •   o 


Furthermore  a  border  never  appears  in  the  body 
of  the  picture  where  the  different  colors  blend  and 
where  running  of  the  colors  would  be  most  percep- 
tible if  they  ever  ran  or  bled,  which  they  do  not  do. 
There  are  splendid  examples  of  pictures  and  labels 
in  this  Osborne  book  which  shows  no  borders  and 


where  a  border  would  be  a  positive  detriment.  See 
the  cigar  box  labels  at  the  back  of  the  book.  The 
uses  of  the  border  by  Cohn  and  the  lithographers 
were  not  analogous. 

Colin  created  a  new  art  and  a  new  industry  and 
both  he  and  Regenstein  were  driven  to  evolve  the 
border  in  the  combination  through  experience  and 
necessity. 

3 — It  is  denied  that  the  Brown  patent  shows  or 
describes  a  one-piece  transparent  envelop  made  of 
opaque  paper  and  with  window  spaces  "rendered 
transparent  by  the  application  of  an  oily  or  similar 
suitable  prei)aration."  We  are  surprised  at  Counsel 
c  £  2  even  claiming  that  Brown  shows  or  describes  any- 
^  thing  about  the  use  of  "oil"  whatsoever.  The  asser- 
tion on  behalf  of  appellant  is  wholly  unwarranted, 
although  it  is  only  a  repetition  of  his  argument  in  the 
Court  below. 

4 — The  defendant  uses  the  border  for  precisely  the 
same  purpose  and  in  the  same  combination  and  in 
substantially  the  same  way  as  taught  by  Cohn. 

5 — It  is  denied  that  the   Busch  British  patent 
o      shows  a  "border."    It  is  true  that  defendant's  expert 
S  •  ;*?      ai^d  his  Counsel  thought  it  did,  but  we  will  point  out 
.  ttj  <i>  ci  how  they  were  mistaken  and  that  Busch  is  simply 
^  -H  Q  <o  for  a  transparent  stock  envelop  made  from  trans- 
parent paper. 

,  ^  6 — It  is  denied  that  any  combination  of  Brown, 

g  °  ^^     Busch,  and  the  "three-color"  art,  or  the  printing  art 

u  ^  ^^ 

;^    H  CO  -^ 


generally  will,  "piuduee  the  envelop  described  and 
claimed  in  the  First  Cohn  Patent  sued  on."  We  will 
show  why  they  do  not  do  so,  either  singly  or  com- 
bined, and  we  will  show  that  the  law  does  not  sanc- 
tion such  massing;  of  })atents  in  prior  arts  to  destroy 
a  meritorious  invention. 

Your  Honors,  in  the  recent  case  of  Kitchen  v. 
Levison,  188  Fed.  658,  said  in  upholding  the  Levison 
1902  Patent  on  a  Triplicating  Manifolding  Book  hav- 
ing a  bound  carbon,  over  the  prior  Barlow  Triplicat- 
ing Book  vdth  a  loose  carbon  and  the  Bengough 
Duplicating  Books  with  a  bound  carbon: 

"It  is  urged  that  the  improvement  which  the 
appellee  made  on  the  prior  art  was  simple  and 
obvious.  It  may  be  conceded  that  it  was  simple, 
but  that  fact  alone  does  not  deprive  the  invention 
of  patentability.  There  may  be  the  highest  form 
of  invention  in  some  of  the  simi)lest  improve- 
ments on  the  prior  art," 

In  the  Levison  case  the  "Barlow"  1884  patent  was 
a  much  closer  reference  to  the  Levison  patent  than 
is  the  Brown  patent,  to  Cohn;  because  the  "Barlow 
Book"  was  a  practical  book  and  is  used  extensively 
today.    Judge  Gilbert  said : 

"But  the  device  which  is  principally  relied 
upon  bv  the  appellants  is  shown  in  the  patent  of 
H.  G.  and  J.  B.  Barlow  of  April  29,  1884.  This 
patent  anticipates  the  appellee's  patent  in  every 
feature  e.rce})f  one.  Instead  of  having  their  car- 
bon sheet  bound  in  the  book  as  in  the  appellee's 
patent,  it  was  loose.  *  *  *  Eight  (18^?)  years 
after   the   issuance   of  the   Barlow   patent   the 
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appellee  conceived  the  idea  of  binding  the  car- 
bon sheets  with  the  stubs  of  the  record  sheets  of 
the  book  so  that  the  carbon  sheets  Would  always 
be  in  their  place.  *  *  *  The  patent  to  James 
Bengough  of  January  28,  1896,  shows  a  hound 
manifold  sales  book  *  *  *. 

**In  addition  to  the  presumption  which  arises 
from  the  issuance  of  the  patent  to  the  appellee, 
there  are  to  be  taken  into  consideration  as  sus- 
taining his  patent,  the  further  facts  that  when 
his  invention  was  made,  there  was  a  want  in  the 
art  for  such  a  device,  that  in  the  prior  art  there 
were  well  recognized  and  admitted  defects,  and 
that  the  appellee's  device  eliminated  those  de- 
fects and  went  into  general  and  successful  use. 
In  view  of  all  these  considerations,  we  find  the 
evidence  insufficient  to  overturn  the  finding  of 
the  Court  below  that  the  appellee  did  exercise 
inventive  faculty  in  devising  the  book  for  which 
he  obtained  his  patent." 

7 — It  is  denied  that  the  numerous  patents  for  imi- 
tation stained  glass  windows,  dress  charts,  etc.,  relied 
on  by  defendant,  have  any  bearing  on  the  issues. 

8 — It  is  denied  that  printing  the  border  of  three- 
color  work  or  a  border  such  as  shown  in  any  of  the 
above  patents,  upon  Brown,  "produces  the  envelop 
described  and  claimed  in  the  First  Cohn  Patent 
sued  on." 

9 — It  is  denied  that  printing  the  border  of  three- 
color  work  or  a  border  such  as  shown  in  any  of  the 
previously  mentioned  patents,  upon  Brown,  even  if 
such  combination  is  possible,  was  merely  an  exercise 
of  mechanical  skill. 


10 — It  is  denied  that  Oohn  did  not  make  any  trans- 
parent window  envelops  from  opaque  paper,  pro- 
duced by  an  oily  preparation,  and  with  a  border,  until 
''subsequent  to  May  9,  1904;"  because  Mr.  Cohn  and 
the  other  witnesses  have  positively  testified  that  they 
did  make  experimental  envelops  in  crude  form,  em- 
bodying the  invention  of  the  First  Cohn  Patent  in  the 
latter  part  of  1903  and  were  working  diligently  on 
the  invention  from  the  very  first  conception.  It  has 
never  been  claimed  by  Mr.  Cohn  that  the  envelops 
introduced  in  e\ddence  were  the  earliest  he  had  made, 
because  his  early  specimens  were  burned  up  in  the 
fire  of  1906.  There  is  nothing  inconsistent  in  the 
marking  of  the  envelops  in  evidence,  with  the  words 
"Patent  Pending,"  and  the  evidence  of  conception 
and  reduction  to  practice  of  the  invention  by  Mr. 
Cohn  in  1903. 

Note:  Defendant  has  nowhere  denied  as  far 
as  we  have  observed,  either  in  the  testimony  or  in 
the  brief,  the  conception  by  Mr.  Cohn  of  the  in- 
vention in  issue  and  its, disclosure  to  others  prior 
to  the  alleged  invention  hjj  Regenstein  in  Janu- 
ary, 1904,  (See  Mr.  Cohn's  summary,  R.  56) : 

"SUMMING  UP  WHAT  I  DID  UP  TO  THE  TIME  OF 
LEAVING  THE  GLASS  COMPANY  ON  OCTOBER  15,  1903, 
IS  AS  FOLLOWS: 

"I  CONCEIVED  THE  IDEA  OF  MAKING  AN  UNPUNC- 
TURED  ENVELOP  WITH  A  WINDOW  ADDRESSING 
SPACE. 
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"I  SUCCEEDED  IN  MAKING  AN  OPAQUE  SHEET 
TRANSPARENT  BY  THE  USE  OF  AN  OILY  PREPARA- 
TION. 

"I  DISCOVERED  AND  APPLIED  A  PRINTED  BORDER 
AROUND  THE  WINDOW  ADDRESSING  SPACE. 

"I  DISCLOSED  MY  INVENTION  TO  A  DISINTERESTED 
PARTY." 

11 — It  is  denied  that  the  claims  of  the  Second  Cohn 
Patent  sued  on,  are  limited  to  envelops  containing  a 
transparent  window  space  considered  by  itself  alone, 
and  irrespective  of  the  border.  This  is  fully  consid- 
ered under  the  head  of  "Infringement,"  herein. 

12 — It  is  denied  that  the  Boldt  British  Patent 
shows  or  describes  transparent  windows  in  the  shape 
of  a  trade-mark,  article  of  manufacture  or  symbol  of 
trade,  or  that  this  Boldt  British  Patent  embodies  or 
suggests  in  any  way  the  invention  of  the  Second  Cohn 
Patent. 

13 — It  is  denied:  (1)  that  as  a  matter  of  fact  any 
combination  of  the  First  Cohn  Patent  and  Boldt 
would  produce  the  envelop  of  the  Second  Cohn  Pat- 
ent; and  (2)  as  a  matter  of  law  it  is  denied  that  the 
First  Cohn  Patent  is  any  part  of  the  prior  art  with 
respect  to  the  Second  Cohn  Patent. 

14 — It  is  denied  on  the  two  grounds  last-above 
stated,  that  it  would  only  require  mechanical  skill  to 
combine  the  First  Cohn  Patent  with  the  Boldt  British 
Patent  with  anything  else  in  the  so-called  prior  art, 
to  produce  the  Second  Cohn  Patent. 
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15_lt  is  denied  that  the  defendant's  transparent 
window  is  as  a  matter  of  law  not  in  the  shape  or  form 
of  an  article  of  manufacture,  or  that  it  is  not  in  out- 
line characteristic  of  some  symbol  of  trade,  but  is 
simply  a  regular  Transo  stock  envelop.  The  trans- 
parency and  the  border  constitute  the  window;  "and 
the  mere  change  in  form,  proportion  or  degree"  prac- 
ticed by  the  defendant  is  immaterial  to  the  question 
of  infringement. 

The  Century  Dictionary  gives  the  following  defini- 
tion of  the  word  "Window":  "In  modern  building 
this  opening  is  usually  fitted  with  a  frame  in  which 
are  set  movable  sashes  containing  panes  of  glass  or 
other  transparent  material,  the  whole  frame  ivith  the 
sashes,  etc.,  also  being  known  as  the  icindow." 

16— It  is  denied  that  "the  defendant's  envelop  con- 
tains no  permanent  advertising  or  printed  matter  on 
the  border  or  face  of  the  envelop  as  required  by  the 
claims  of  the  Second  Cohn  Patent  sued  on."  The  de- 
fendant has  merely  changed  the  location  of  the  word 
"Heinz"  from  the  outside  of  the  envelop  to  the  in- 
side. The  word  "Heinz"  "appears"  on  the  face  of 
defendant's  envelop  and  is  "permanent  printed  mat- 
ter" and  is  "related  to  and  in  juxtaposition  with  the 
outline  of  the  window"  and  it  certainly  "co-operates 
with  said  outline"  and  "indicates  a  particular  brand 
of  goods."  (The  claim  does  not  say  printed  on  the 
face  of  the  envelop  but  as  "appearing"  on  the  face.) 

17— It  is  denied  that  the  defendant's  envelop  does 
not  infringe  the  claims  of  the  Second  Cohn  Patent. 
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CROSS-EXAMINATION  OF  MR.  COHN. 

Beginning  page  104  and  following,  Appellant's 
Brief,  Mr.  Cohn  is  taken  to  task  for  refusing  on  cross 
examination  at  the  time  of  putting  in  his  prima  facie 
case,  to  go  into  details  as  to  when  he  first  invented 
the  envelops  here  in  issue.  This  cross  examination 
was  contrary  to  all  the  rules  of  evidence ;  it  was  ob- 
jected to  as  not  proper  cross  examination  and  it  was 
further  objected  to  by  Counsel  for  complainant  on 
the  grounds  that  the  cross  examination  was  only  a 
fishing  expedition,  having  as  its  object  the  finding  out 
in  advance  just  how  far  back  Mr.  Regenstein  would 
have  to  swear  in  order  to  even  hope  to  win.  That  this 
was  not  proper  cross-examination  even  in  patent 
cases,  see: 

Aeolian  Co.  v.  Standard  Music  Roll  Co.,  176 
Fed.  811; 

Ferry-Halloch  Co.  v.  Orange  Hat  Box  Co.,  95 
Fed.  186. 

Just  as  was  said  in  the  latter  case : 

"While  several  of  these  questions  might  per- 
haps be  permitted  without  substantial  invasion 
of  the  rights  of  the  complainant,  yet,  in  view  of 
the  evident  purpose  of  the  examining  counsel  to 
encroach  upon  such  rights  and  to  construct  his 
defense  under  the  guise  of  cross-examination, 
sound  discretion  requires  that  he  should  be  held 
strictly  within  the  rule. 

"Under  equity  rule  67,  the  party  calling  the 
witness  must,  in  the  first  instance,  be  at  the  ex- 
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pense  of  taking  the  depositions,  and  this  furn- 
ishes one  reason,  and  in  some  cases  one  of  con- 
siderable moment,  why  the  cross-examination 
should  be  kept  within  the  proper  limits ;  but  the 
chief  reason,  and  one  which  is  founded  in  princi- 
ple, the  maintenance  of  which  is  vitally  essential 
in  preserving  the  rights  of  litigants,  is  the  one 
stated  by  me  in  Aeolian  Co.  v.  Standard  Music 
Roll  Co.,  supra,  viz.: 

"  'A  party  offering  a  witness  stands  sponsor 
for  his  credibilt}^,  and,  stated  generally,  is  bound 
by  what  he  may  say  both  on  direct  and  cross-ex- 
amination. Being  so  bound,  he  has  the  right  to 
call  him  for  a  particular  purpose,  and  his  adver- 
sary has  no  right  to  examine  him  generally,  but 
is  confined  to  the  subjects  testified  to  by  him  in 
chief.  The  cross-examiner  will  not  be  unduly 
restricted  in  the  examination.  Full  scope  and 
opportunity  will  be  afforded,  for  cross-examina- 
tion is  the  best-known  method  for  the  ascertain- 
ment of  truth ;  but  it  must  be  confined  to  the  sub- 
jects of  the  direct  examination.  If  it  is  desired 
to  examine  the  witness  as  to  other  matters,  the 
proper  practice  is  to  make  him  his  own  witness. 
The  only  exception  to  this  rule  is  to  show  bias  or 
prejudice  and  to  lay  the  foundation  to  admit 
evidence  of  prior  contradictory  statements.'  " 

On  direct  examination   five   questions   only  were 
asked  of  Mr.  Cohn  as  follows : 

''Q.  1.  Will  you  please  state  your  name,  age, 
residence  and  occupation.  A.  Max  M.  Cohn ;  12 
Monte  Ave.,  Piedmont ;  Paper  Man ;  Paper  Bus- 
iness ;  Age  42. 

**Q.  2.  Are  you  the  complainant  in  this  ac- 
tion?   A.    I  am. 

**Q.  3.  Are  you  the  patentee  mentioned  in  the 
two  patents?    A.     I  am. 
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''Q.  4.    Do  j^ou  own  those  patents  ?    A.    I  do. 

"Q.  5.    Have  you  ever  made  any  transfer  or 
assignment  of  either  of  them?    A.  I  have  not." 

There  is  certainly  nothing  inconsistent  in  Mr. 
Cohn's  answering,  that  ''at  that  present  moment'^  he 
could  not  tell  when  he  first  conceived  the  invention  in 
suit,  X.  Q.  15,  especially  when  he  knew,  or  had  reason 
to  suspect,  the  object  of  the  inquiry  made  on  behalf 
of  his  canny  adversary.  Neither  had  he  had  occasion 
to  look  up  the  matter  of  dates,  etc.,  as  he  had  no  idea 
of  his  being  interrogated  along  these  lines. 

In  answer  to  X.  Q.  22  (quoted  at  page  105,  Ap- 
pellant's Brief)  Mr.  Cohn  explained  that:  "it  would 
be  necessary  for  me  to  go  through  a  great  amount  of 
data  which  I  have,  and  consult  with  some  of  my  wit- 
nesses, before  being  al)le  to  answer  as  to  the  time  of 
conception."  And  in  answer  to  R.  X.  Q.  9  (quoted 
at  page  107,  Appellant's  Brief)  Mr.  Cohn  said:  "as 
stated  before,  it  is  impossible  for  me  at  this  time  to 
give  anything  definite  in  reference  to  the  time  of  con- 
ception." The  consequences  of  answering  such  ques- 
tions at  random  can  readily  be  imagined. 

In  making  a  prima  facie  case,  all  that  is  required 
of  a  complainant  is  to  introduce  his  patent,  show  title 
to  it  and  show  infringement.  The  question  as  to 
when  the  invention  was  conceived  or  made,  is  im- 
material, and  can  only  arise  when  the  defense  sets 
up  a  contra-claim  to  prior  inventorship  and  intro- 
duces evidence  to  that  effect. 


THE  PATENTS  AND  INVENTIONS 

IN  SUIT;  THEIR  PURPOSE 

AND  HISTORY 
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THE  PATENTS  AND  INVENTIONS  IN  SUIT- 
THEIR  PURPOSE  AND  HISTORY. 

The  generic  mveution  covered  by  the  First  Cohn 
Patent  relates  to  ai;^  envelop  made  from  opaque 
stock,  having  a  window  portion,  through  which  the 
address  on  an  enclosure  may  show  through,  made 
transparent  by  the  application  of  an  oil,  or  the  like, 
and  a  colored  or  tinted  border  of  opaque  ink  sur- 
rounding the  transparent  portion  for  the  purpose  of 
obliterating  or  concealing  the  effects  of  the  tendency 
of  the  transparency-forming  preparation  to  creep 
into  the  surrounding  opaque  stock. 

The  Second  Cohn  Patent  pertains  more  especially 
to  such  an  envelop  in  which  the  window  and  border, 
either  singly  or  together,  are  in  general  outline  char- 
acteristic of  a  trade-mark,  or  symbol  of  trade,  and 
with  which  characteristic  outline  some  permanent 
printed  matter  appears  in  juxtaposition,  and  co-oper- 
ates therewith  to  indicate  a  particular  brand  of 
goods,  and  thereby  confronting  anyone  seeing  the 
envelop  with  a  striking  advertisement  of  a  particular 
brand  of  goods  of  a  particular  merchant  or  firm. 

The  two  inventions  covered  by  these  several  patents 
were  described  in  the  original  application  as  filed  No- 
vember 8,  1904;  the  original  application  being  prose- 
cuted for  the  genus  envelop  as  given  to  the  world  in 
the  First  Cohn  Patent,  and  the  divisional  application 
and  Second  Cohn  Patent  being  for  the  species  adver- 
tising envelop  and  protected  and  covered  as  ''an  ad- 
vertising device." 
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The  drawings  of  the  two  patents  are  illustrated  on 
the  next  two  pages. 

Patent  No.  824,908,  although  earlier  in  date  than 
the  other  patent,  was  applied  for  subsequent  thereto, 
to  wit: — January  17th,  1905,  as  a  *' divisional"  appli- 
cation of  the  original  application  filed  November  8th, 
1904,  which  original  application  resulted  in  the  afore- 
said patent  No.  835,850. 

FIRST   COHN   PATENT   NO.  835,850. 

After  stating  that  the  object  of  his  invention  is  to 
provide  an  envelop  having  a  generally  opaque,  un- 
punctured  face,  with  a  more  or  less  limited  transpar- 
ent area  for  the  addressee's  name  and  address  to  show 
through,  and  which  envelop  "shall  be  simple  and 
cheap  to  manufacture,  practical  in  every  way  and 
which  shall  offer  novel  and  unique  possibilities  for 
advertising,"  the  patentee  proceeds  to  describe  his 
invention  in  the  following  language: 

"In  carrying  out  my  invention  I  take  a  blank 
sheet  of  paper  or  an  envelop-blank  of  suitable 
strength  and  texture  which  is,  say,  semitranspar- 
ent  and  apply  to  a  portion  of  one  side  of  the 
blank  generally  on  the  inside,  a  preparation 
which  has  the  proj^erty  of  rendering  transparent 
the  portion  to  which  it  is  applied.  The  remain- 
ing portion  or  a  part  of  the  remaining  portion 
of  the  blank  which  forms  the  face  of  the  finished 
envelop  A  is  then  imprinted  with  a  suitable 
opaque  coloring  matter." 


No.  835,850. 
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Continuing  the  patentee  describes  how  he  produces 
his  transparent  window  in  this  opaque  blank.  He 
says: 

**I  employ  a  compound  or  preparation,  such 
as  parafin-oil  and  resin  or  a  grease,  which  pro- 
duces the  desired  result  of  rendering  a  semi- 
transparent  paper  transparent.  This  prepara- 
tion is  stamped  or  jjriuted  on  or  otherwise  ap- 
plied to  the  blank  to  provide  the  transparency  or 
window  of  the  desired  design,  and  it  is  applied  to 
such  part  of  the  blank  where  the  transparency  is 
desired  to  appear  on  the  face  of  the  envelop,  and 
it  may  cover  a  larger  or  a  lesser  space,  according 
to  the  desired  size  of  the  transparency  or  win- 
dow." 

We  would  state  here,  that  this  was  absolutely  the 
first  time  in  the  art,  that  envelops  were  ever  treated 
by  means  of  an  oily  preparation  to  provide  a  trans- 
parent window  portion.  This  use,  however,  of  an 
oily  preparation  led  to  unforseen  difficulties  which 
after  various  experiment,  Mr.  Cohn  solved;  some  of 
these  difficulties  and  the  manner  by  which  he  over- 
came them  being  described  in  his  patent,  as  follows : 

**  Since  the  oily  preparation  has  a  tendency  to 
creep  or  'bleed'  beyond  the  borders  of  the  space 
imprinted  by  the  stamp  or  die  by  which  it  is 
applied,  and  so  possibly  stain  or  discolor  the  rest 
of  the  envelop  or  give  a  ragged  appearance  to 
the  window-opening,  it  is  preferred,  even  where 
the  paper  might  ordinarily  be  deemed  suffi- 
ciently opaque,  to  apply  some  sort  of  coloring- 
matter  at  least  around  the  immediate  borders  of 
the  transparency.  This  coloring-matter  may  be 
applied    solid    over    the    face    of    the    envelop 
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around  the  window,  as  in  Fig.  2,  or  it  may  take 
the  form  of  graduated  tints  or  of  being  shaded, 
or  the  representation  of  a  surrounding  cloud 
effect,  as  indicated  at  3  in  Fig.  1.  In  any  event 
the  effect  and  object  of  the  colored  border  is  to 
give  definition  to  the  window-opening  and  oblit- 
erate or  cover  up  the  otherwise  rough  unfinished 
outline  of  the  window  resulting  from  the  en- 
croachments of  the  oil  or  grease  or  other  sub- 
stance beyond  its  desired  limits." 

This  use  of  oil  with  its  attendant  propensities  to 
creep  and  the  necessity  of  doing  something  to  over- 
come this  tendency,  was  wholly  foreign  to  the 
printer's  art  is  conclusively  established  by  Mr. 
Regenstein  when  in  answer  to  X.  Q.  253  (R.  318)  he 
says: 

''/  do  not  think  that  the  making  of  paper 
transparent  lias  anything  to  do  with  the  print- 
ing art/' 

When  we  come  to  consider  the  infringing  "Heinz 
Envelop,"  as  appearing  at  the  back  of  this  brief,  it 
will  be  seen  how  slavishly  the  manufacturer  of  the 
defendant's  envelop  has  followed  the  instructions  of 
Mr.  Cohn  as  outlined  by  the  quotations  from  his 
patent.  The  defendant  even  applies  his  oil  on  one 
side  and  prints  his  border  on  the  other,  just  as 
directed  by  Mr.  Cohn  in  his  patent,  lines  85-88 : 

"Usually  and  perhaps  preferably,  the  prep- 
aration and  coloring  matter  are  applied  to 
opposite  sides  of  the  blank,  the  preparations  on 
the  inside,  and  the  coloring  on  the  outside." 
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The  reasons  for  applying  the  oil  on  one  side  and 
the  border  on  the  other  side  of  the  sheet  was  pointed 
out  by  Mr.  Cohn  in  his  apeal  to  the  Commissioner 
of  Patents,  at  the  time  his  application  was  pending. 
(See  file  wrapper.)     To  quote: 

"Now  it  is  a  fact  that  grease  or  oil  applied 
to  paper  will  S}H-ead  more  upon  that  surface  of 
the  sheet  to  which  it  is  directly  applied  than 
upon  the  opposite  surface.  This  probably  is  due 
to  capillary  attraction  and  to  the  oil  following 
more  quickly  the  direct  path  offered  by  the 
fibres  which  lie  upon  the  side  nearest  to  that  to 
which  the  oil  is  applied ;  and  if  this  side  is  an 
unprinted  one  or  to  which  a  coloring  matter  has 
not  been  applied  to  make  the  paper  opaque,  the 
'creeping'  effect  of  the  oil  will  be  more  pro- 
nounced, as  the  printing  ink  itself  would  retard 
the  same  if  on  the  same  side  as  the  grease, 
although  it  will  n(^t  obliterate  or  almost  entirely 
conceal  the  same,  and  the  ragged  line  which 
would  bound  the  transparent  window  would  be 
unsightly  and  the  window  itself  would  not  be 
sharply  defined  and  have  a  neat  tinishcd  appear- 
ance. When  the  colored  preparation  is  used  on 
one  side  of  the  sheet  and  the  gi'case  applied  to 
the  opposite  side  of  the  unprinted  area,  as  we 
decide,  we  reduce  the  'creeping'  effects  of  the 
oil  to  a  minimum,  and  obtain  an  envelop  of 
commercial  value,  and  the  only  envelop  of  this 
t}^)e  which  has  proved  commercially  valuable." 

(Although  Mr.  Cohn  describes  the  advertising  fea- 
ture in  this  First  Patent,  we  will  defer  consideration 
of  that  until  we  take  up  the  Second  Patent,  since 
this  advertising  feature  is  a  separate  invention  and 
forms  the  subject  matter  of  the  Second  Patent.) 


20 

The  claim  of  the  First  Patent,  is  as  follows: 

As  a  new  article  of  manufacture ; 

1 — an  envelop  with  an  unpunctured  face  of  rela- 
tively opaque  stock — 

2 — said  envelop  face  having  a  portion  to  which  a 
preparation  has  been  applied  to  render  such  portion 
transparent — 

3 — and  a  colored  or  tinted  border  surrounding 
said  transparent  portion  for  the  purpose  of  obliter- 
ating or  concealing  the  effects  of  the  tendency  of  the 
said  preparation  to  creep  into  the  surrounding 
opaque  stock. 

This  claim  is  therefore  for  an  envelop  as  **an 
article  of  manufacture."  The  reference  character 
<<2"  represents  the  transparent  portion  of  the  un- 
punctured face  to  which  a  preparation  has  been 
applied  and  "3"  represents  the  colored  or  tinted  bor- 
der surrounding  the  transparent  portion  "2"  and 
obliterating  and  concealing  the  creeping  tendencies 
of  the  oil. 

The  claim,  we  see,  is  a  "combination"  claim  and 
is  governed  by  the  rules  as  to  combination  claims. 

*****  It  is  no  defense  to  claim  of  an  in- 
fringement that  one  or  more  elements  of  a  pat- 
ented combination,  or  one  oi"  more  parts  of  a 
patented  improvement,  may  be  found  in  one  old 
patent  or  publication,  and  others  in  another,  and 
still  others  in  a  third.    It  is  indispensable  that 
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all  of  them,  or  their  mechauical  equivalents,  be 
found  in  the  same  description  or  machine,  where 
they  do  the  same  work  by  substantially  the  same 
means.  Imhiuaser  v.  Bucrk,  101  \J.  S.  647, 
660,  25  L.  Ed.  945 ;  Bates  v.  Coe,  98  U.  S.  31, 
48,  25L.  Ed.  68; 


«■»*»» 


J.  L.  Owens  Co.  v.  Twin  City  Separator  Co., 
168  Fed.  265. 

To  the  same  effect  is  the  case  of  Gormally  <£•  J. 
Mfg.  Co.  V.  Stanley  Cycle  Mfg.  Co.  et  al.,  90  Fed. 
280: 

"Of  course  the  claim  can  not  be  defeated  by 
showing  that  each  of  its  elements,  separately 
considered,  was  old.  The  defendant  must  prove 
that  the  combination  was  old.  If  they  fail  in 
this,  they  fail  irretrievably." 

The  proofs  show  that  the  Cohn  combination,  in- 
cluding as  it  does  the  ring  or  border,  was  absolutely 
new  in  the  art. 


THE  SECOND  COHN  PATENT. 

No.  824,908. 

Dated  July  3,  1906; 

Application  filed  January  17,  1905. 

The  patentee  says  that  the  present  application  is 
**a  division  of  my  original  application  'Envelop' 
filed  November  8,  1904,  Serial  No.  231,886." 

These  two  patents^  thekefore,  are  to  be  consid- 
ered AS  APPLIED  FOR  ON  THE  SAME  DAY  AND  NEITHER 
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PATENT  CONSTITUTES  AN  ANTICIPATION  OF  OR  LIMITS  IN 
ANY  WAY,  THE  OTHER. 

**A  divisional  application  takes  the  benefit  of 
the  date  of  filing  of  the  original  application 
from  which  it  was  divided." 

Smith  V.  Goodyear,  93  U.  S.  486; 

Brill  V.  North  Jersey  St.  By.  Co.,  124  Fed.  778. 

The  date  of  invention  and  application  and  not  the 
date  of  patent  is  the  controlling  date  in  determining 
as  to  the  legal  effect  to  be  given  to  two  patents  issued 
at  different  dates  to  the  same  inventor  in  which  are 
shown  certain  features  common  to  both. 

Suffolk  County  Mfg.  Co.  v.  Hayden,  70  U.  S. 
3  Wall.  315  (18:76); 

McMillan  v.  Rees,  1  Fed.  Rep.  722. 

Not  only  therefore,  are  both  these  patents  to  be 
considered  as  applied  for  November  8,  1904,  but 
neither  patent  is  to  he  considered  as  part  of  the  prior 
art  with  respect  to  the  other. 

As  was  said  in  Brill  v.  North  Jersey  St.  Ry.  Co., 
124  Fed.  778: 

"This  patent  (No.  627,900),  being  divisional 
relatively  to  patent  No.  627,898,  reh\tes  back  to 
the  date  of  the  original  application  on  which 
that  patent  was  granted.  The  latter  patent, 
therefore,  does  not,  with  respect  to  the  divisional 
patent,  belong  to  the  prior  art." 
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NEITHER  COHX  PATENT  LIMITS  OR  MODIFIES  THE  OTHER 
AS  EACH  IS  FOR  A  SEPARATE  INATNTION. 

At  page  130  and  following  of  bis  brief,  appellant 
devotes  several  pages  to  try  and  sbow  tbat  in  some 
way  or  anotber,  tbe  Second  Cobn  Patent  is  limited 
by  tbe  disclosures  in  tbe  First  Cobn  Patent.  We 
bave  already  pointed  out  tbat  sucb  is  not  tbe  law  and 
tbat  witb  two  co-pending  cases  of  tbe  same  applicant 
eacb  claiming  different  subject-matter,  neitber  limits 
tbe  otber. 

Tbat  tbis  is  not  an  open  question,  see  tbe  following 


cases : 


Ide  V.  Trorlicht  d-  Co.,  115  Fed.  137-145    C 
C.  A.:  '     • 

*'Wbere  eacb  of  several  applications,  wbicb 
subsequently  ripen  into  patents  to  tbe  same  in- 
ventor, describes  an  entire  macbine  and  tbe  in- 
ventions claimed  in  all  of  tbe  applications,  but 
no  one  ot  tbe  applications  claims  any  invention 
claimed  m  any  of  tbe  otbers,  and  they  are  all 
pending  at  tbe  same  time,  tbe  respective  dates 
ot  the  applications  and  of  tbe  patents  and  the 
dates  when  tbe  applications  were  filed  are  imma- 
tenal,  and  tbe  applications  and  tbe  patents  can- 
not be  used  to  anticipate  each  other.    Walk  Pat 
Sec.  180;  Westinghouse  Electric  d  Mfq   Co   v 
Dayton  Fan  d'  Motor  Co.  (C.  C.)  106  Fed   724* 
726;  Stiff  oik  Manufacturing  Co.  v.  Havden    ^' 
Wall  315  318,  18  L.  Ed.  leUrakanf^TcCor 
nitek  (C.  C.)  11  Fed.  859." 
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See  also 

Anderson  v.  Collins,  122  Fed.  451,  458; 

Victor  Talking  Co.  v.  American  Graph  Co., 
140  Fed.  860;  affirmed  145  Fed.  350; 

Welshach  Light  Go.  v.  Cohn,  181  Fed.  122, 
126; 

Cleveland  Foundry  Co.  v.  Detroit  Co.,  131 
Fed.  853,  858,  C.  C.  A.; 

Kinnea/r  Mfg.  Co.  v.  Wilson,  142  Fed.  970, 
C.  C.  A. 

Consequently,  the  Second  Cohn  Patent  is  not 
limited  or  affected  in  any  way  by  the  First  Cohn 
Patent.  Conversely  the  First  Cohn  Patent  is  in  no 
wise  affected  by  the  prior  issuance  of  the  Second 
Cohn  Patent;  for  as  said  in  Cleveland  Foundry  Co. 
V.  Detroit  Vapor  Stove  Co.,  131  Fed.  853,  858,  C. 
C.  A.: 

'*As  was  explained  in  the  Dayton  Fan  & 
Motor  Co.  Case,  when  the  patent  first  granted 
is  distinctly  and  only  for  an  improvement,  on 
another  invention  which  is  already  the  subject 
of  a  prior  application  then  pending,  and  on 
which  a  later  patent  is  granted,  the  j^atent  for 
the  improvement  in  no  wise  interferes  with  the 
other  application  or  the  patent  issued  thereon, 
for  the  reason  that  the  patents  are  for  separate 
and  distinct  inventions.  In  just  such  a  case  as 
this  we  held  that  the  later  patent,  being  one  for 
the  generic  invention,  was  not  invalidated  by 
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reason   of  the  issue  of  a   previous   patent   in 
winch  improvements  upon  the  other  only  had 
been    patented.     We    had    already   so   held   in 
fhomson-lloaston   Electric  Co.  v.   Ohio  Brass 
Co.,  supra.    It  is  true  that  in  the  applications 
tor  these  patents  for  improvements  there  was 
no   express   disclaimer   or   renunciation   of  the 
matter  of  the  former  application.    But  that  was 
unnecessary.    That  application  was  pending  and 
bemg  prosecuted  in  the  Patent  Office,  and  the 
tact  that  the  application  for  the  improvement 
patents  did  not  intend  to  release  his  former  in- 
vention to  the  public  w\as  as  well  understood  as 
It  he  had  m  express  terms  said  so.    In  order  to 
ex})lani  the  basis  of  the  improvement  patents,  it 
was  necessary  to  state  what  the  improvement 
was  upon,  and  how  it  fitted  it.     Having  done 
this,  he  claimed  what  was  new,  and  thereby  dis- 
tmguished  what  his  patent  was  intended  to  in- 
clude." 

See  also  the  opinion  of  Judge  Taft  in  Thomson- 
Houston  Electric  Co.  v.  Ohio  Brass  Co.,  80  Fed  712 
C.  C.  A. 

In  his  Second  Patent  Mr.  Cohn  says  that  the 
object  of  his  invention,  ''is  to  so  design  the  window 
opening  and  to  associate  with  said  window  such  de- 
scriptive matter  as  will  offer  novel  and  unique  possi- 
bilities for  advertising." 

This  is  a  succinct  statement  of  purpose  and  of  the 
relationship  between  the  design  of  the  window  open- 
ing and  the  associated  printed  matter,  and  to  which 
relationship  and  combination  frequent  reference  will 
be  made. 
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The  specifications  of  the  two  patents  are  substan- 
tially the  same.  In  the  Second  Patent  the  patentee 
after  describing  the  method  of  forming  this  trans- 
parency and  the  use  of  the  border,  as  quoted  above 
in  connection  with  the  First  Patent,  goes  on  to  say: 

''Developing  out  of  this  idea  of  making  an  un- 
punctured  envelop  with  a  window  or  transpar- 
enc}^  for  the  addressee 's  name  to  appear  through 
is  the  idea  of  changing  the  form  or  outline  of 
this  transj)arency  to  correspond  with  the  trade- 
mark, design,  or  advertised  object  of  a  mer- 
chant, manufacturer,  advertiser,  or  other  per- 
son, company,  or  firm. 

"Fig.  1  shows  a  transparency  in  the  shape  of 
a  cucmnber,  the  trade-mark  of  a  well-known 
manufacturer  of  a  great  many  varieties  of 
goods. 

"Fig.  2  shows  a  cigar  in  transparency  and  the 
words  'Blanco  cigar'  in  non-transparency  on 
colored  opaque  field.  The  number  of  shapes  this 
transparency^  may  take  is  almost  limitless.  Dif- 
ferent people  might  use  an  envelop  with  a  win- 
dow in  the  shape  of  an  oyster,  a  fish,  a  cake  of 
soap,  and  other  toilet  articles,  a  cascaret,  a 
dress-shield,  a  biscuit,  an  article  of  hardware, 
and  other  articles  of  manufacture,  and  so  on  in- 
definitely, having  due  regard  for  the  necessary 
size  of  the  transparency,  so  as  not  in  any  way 
to  interfere  with  the  clear  showing  up  of  the 
addressee's  name  inside.  The  essential  feature 
in  this  connection  is  a  window  which  in  general 
outline  is  characteristic  of  a  S3anb()l  of  trade. 
By  's}^nbol  of  trade'  is  meant  any  design  such 
as  mentioned  above  or  trade-mark  characteristic 
(►f  certain  goods  or  the  product  of  a  certain 
manufactory. 
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*'Wbeu  the  wiiidow-opL'iiiiig  is  formed  by  the 
application  of  a  grease  or  equivalent  compound 
to  the  ('nvel(>i)-blank,  the  colored  or  stained  win- 
dow is  essential  to  the  jjrod action  of  a  window 
of  properly-defined  outline. 

'*!  thus  produce  a  most  unique  and  at  the 
same  time  inexpensive  and  effective  advertising 
medium.  b]veiy  one  needs  envelops.  These 
advertising-envelops  can  be  made  at  small  ex- 
pense. They  can  be  made  of  any  sha])e  or  size 
and  made  to  lit  the  stationery  rather  than  the 
stationery  made  to  tit  the  envelop.  They  can  be 
used  not  only  for  mailing,  but  for  sending  out 
circulars  and  the  like  by  messenger.  The  char- 
acteristically-shaped window  and  the  associated 
letters  and  colored  background  constitute  a  most 
striking  advertisement  to  attract  public  atten- 
tion, the  object  of  all  advertising.  1  do  not  wish, 
however,  to  limit  myself  in  the  application  of 
this  idea  of  an  envelop  having  a  window  which 
in  outline  is  characteristic  of  a  symbol  of  trade 
to  envelops  made  originally  from  non-trans- 
parent stock,  as  above  described,  for  I  may  em- 
ploy a  transparent  stock  and  form  the  window- 
opening  by  printing  with  or  otherwise  applying 
opaque  coloring-matter  to  a  portion  of  the 
envelop. 

"Generally  the  window-opening  by  itself  alone 
and  unassoeiated  with  an}^  descriptive  matter 
or  words  forming  an  essential  feature  of  the 
trade-mark  would  have  very  little  significance 
as  referring  to  a  particular  manufacturer.  For 
instance,  a  window  in  the  outline  of  a  bolt  might 
refer  to  many  bolt  manufacturers,  or  a  window 
in  the  shape  of  a  cigar  unassoeiated  with  a 
trade-name  would  be  meaningless;  but  when 
there  is  associated  with  the  window-opening  of 
characteristic  or  peculiar  design  a  trade-name 
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or  some  word  or  words  usually  associated  with 
or  relating  to  the  pictorial  feature  every  one  see- 
ing the  envelop  is  confronted  with  a  striking 
advertisement  of  a  particular  brand  of  goods  of 
a  particular  merchant  or  firm.  At  the  same  time 
the  envelop  not  only  performs  its  ordinary  func- 
tion as  a  closure,  but  the  transparent  portion 
of  the  envelop  allows  the  name  and  address  on 
the  inclosure  to  show  through,  protects  the  writ- 
ing thereon,  and  obviates  the  necessity  for  an 
address  on  the  exterior  of  the  envelop." 

As  showing  the  possibilities  of  this  invention  as 
an  advertising  novelty,  Mr.  Cohn  states  that  he  had 
in  his  possession  at  the  time  of  the  fire  in  1906, 
"some  four  or  five  completed  envelop  specimens  of 
different  designs  and  some  200  sketches." 

Also,  that  in  1905  he  sent  Mr.  Regenstein  speci- 
men envelops,  actually  made  up  complete,  showing 
the  *' Pickle"  and  "Cigar"  design  similar  to  the 
drawings  of  the  Second  Cohn  Patent  and  like  the 
"Cremo  Cigar  Envelop,"  Complainant's  Exhibit 
"FF,"  and  also  a  "Cascaret"  design  envelop. 

Claim  1  of  this  patent  is  as  follows: 

An  advertising  device  comprising  an  envelop, 

1 — having  a  window  through  which  the  addressee's 
name  on  an  enclosure  may  show  through ; 

2 — said  window  being  in  outline  characteristic  of 
some  symbol  of  trade; 

3 — a  tinted  or  colored  border  surrounding  and  giv- 
ing definition  to  said  window ; 
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4 — and  permanent  advertising  matter  forming  no 
part  of  the  address  appearing  on  said  tinted  border 
and  related  to  and  in  juxtaposition  with  the  outline 
of  said  window. 

In  Fig.  1  the  outline  of  the  window  is  character- 
istic of  the  *' Pickle"  trade-mark,  or  symbol  of  trade 
of  the  respondents,  the  H.  J.  Heinz  Co.  (See  bottle 
and  label,  Exhibit  ''D.") 

In  Fig.  2  the  window  is  an  outline  of  a  cigar.  The 
tinted  or  colored  border  which  surrounds  and  gives 
definition  to  the  window  is  represented  by  the  pickle- 
shaped  border  ''3"  of  Fig.  1,  and  in  Fig.  2  it  is  shown 
as  applied  solid  over  the  face  of  the  envelop.  The 
permanent  advertising  matter  consists  of  the  words, 
"John  Doe,  57  Varieties,"  in  Fig.  1,  and  of  the 
words  "Blanco  Cigar,"  Fig.  2,  which  "form  no  part 
of  the  address  and  are  related  to  and  in  juxtaposition 
with  the  outline  of  the  window." 

Claim  2  of  the  Second  Cohn  Patent,  is  as  follows  : 

As  an  advertising  device,  an  envelop, 

1 — having  a  generally  opaque  face,  except  for  a 
transparent  window^  portion  on  which  an  addressee's 
name  on  an  enclosure  may  show  through ; 

2 — said  window  being  in  general  outline  character- 
istic of  a  sjaiibol  of  trade; 

3 — and  permanent  printed  matter  on  the  face  of 
the  envelop  related  to  and  in  juxtaposition  with  the 
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outline  of  the  window,  and  co-operating  with  said 
outline  to  indicate  a  particular  brand  of  goods. 

Since  the  value  of  all  advertising  is  its  effect  upon 
the  public,  so  here  with  the  envelop  represented  by 
the  above  claims,  the  value  and  eiicacy  of  the  pat- 
ented envelop  is  indicated  and  measured  by  its  effect 
upon  the  observer,  and  this  effect  is  manifested  to 
the  observer  by  what  he  apparently  sees.  If  by  an 
optical  illusion  (as  is  apparently  attempted  by  the 
defendant  in  this  case  by  mere  change  in  location 
and  form  of  some  of  the  elements)  whereby  that 
which  is  printed  inside  the  envelop  appears  never- 
theless on  the  face  of  the  envelop — or  whereby  the 
necessary  conliguration  or  simulating  a  trade  symbol 
is  represented  in  a  little  different  manner  in  one  case 
than  in  another,  but  in  both  cases  through  the 
medium  of  the  relationship  primarily  existing  be- 
tween the  transparent  area  and  border,  which 
together,  represent  the  window — we  have  a  concrete 
embodiment  of  the  combination  of  these  two  claims. 
This  matter  will  be  again  referred  to  when  we  come 
to  consider  the  question  of  infringement. 

It  is  a  singular  coincidence  in  this  case,  that  the 
defendant.  The  H.  J.  Heinz  Co.  with  its  well-known 
trade-mark,  was  the  motive  and  inspiration  of  Fig- 
ure 1  of  the  Second  Patent  in  suit;  and  it  is  a  still 
more  remarkable  coincidence  that  the  only  two  ad- 
vertising envelops  which  the  Transo  Paper  Co.  and 
Regenstein  have  made,  are  the  Heinz  envelop  and 
the  Stickney  Cigar  envelop.  Exhibit  '*E,"  both  pic- 
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turc'd  ill  the  Cohii  patents.  A  greater  tribute  tu  the 
genius  and  teachings  of  Mr.  Cohn  and  an  index  to 
the  hick  of  originality  in  Regeustein  can  scarcely  be 
imagined.  //  is  manifest  that  the  desiyner  of  the 
Heinz  envelop  had  before  him  the  Cohn  patents  when 
he  laid  out  the  Heinz  envelop.  (Also  compare  the 
cigar  envelop.  Exhibit  E — ''Stick  to  Stickney's"  of 
defendant,  with  the  Cohn  drawings  and  also  with  the 
Tolui  "(^remo"  specimen  cigar  envelop.) 

The  question  of  invention  and  mechanical 
equivalency  is  often  deteimined  by  considering 
whether  the  infringing  device  is  more  like  that 
of  the  patent  in  suit  than  those  devices  claimed 
to  anticipate  the  patent. 

The  National  Hollotc  B.  B.  Co.  v.  Interchange 
B.  B.  Co.,  106  F.R.  699; 

Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  118  Fed.  136,  C.  C.  A. 

In  the  present  instance,  the  evidence  shows  that 
the  only  envelops  ever  in  use  embodying  the  patented 
combinations  are  the  devices  of  the  appellant  and 
Uie  appellee. 

In  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  118  Fed.  136,  it  is  said  at  page  141 : 

''This  question  of  mechanical  equivalents  is 
often  well  determined  by  considering  whether 
the  infringonent  is  nearer  to  the  patent  in  suit 
i)i  its  construction  and  means  than  those  devices 
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tvhicli  are  claimed  to  anticipate  the  patent. 
AVhcn  this  test  is  applied,  it  is  perfectly  plain 
that  the  new  structure  oi  the  defendants  more 
closely  imitates  the  means  used  by  Hoyt  to  ac- 
complish the  desired  purpose,  than  anjrthing 
found  in  the  art  prior  to  the  patent  to  Hoyt. 
There  is  nothing  in  the  prior  art  that  comes  any- 
where near  so  close  to  an  imitation  of  the  com- 
plainant's combination.  Indeed,  it  is  very  plain 
that  defendants'  new  structure  would  never  have 
existed,  if  Hoyt  had  not  taught  how  to  make  it. 
It  not  only  operates  the  principle  in  the  same 
way  that  Hoyt  did,  but  it  uses  plain  mechanical 
equivalents  for  every  essential  element  of 
Hoyt 's  combination. ' ' 

THE  HISTORY  OF  THE  INVENTIONS  COV- 
ERED BY  THE  PATENTS  IN  SUIT. 

THE  TRADE— ONLY  TWO  KINDS  OF  "WINDOW" 
ENVELOPS  KNOWN  TO  THE  TRADE  AND  THEY  DID 
NOT  ANTICIPATE  COHN. 

At  the  time  of  Mr.  Cohn's  advent  into  the  held  in 
1903,  there  were  only  two  kinds  of  mailahle  envelops 
known  to  the  trade  or  in  use  which  did  not  require 
the  addressee's  name  to  be  written  on  the  envelop. 

In  one  the  envelop  blank  was  punctured  in  its 
face  portion  to  form  a  window  opening  for  an  ad- 
dress and  name  on  an  enclosure  to  show  through. 

This  style  of  envelop  gave  so  much  trouble  to  the 
Post  Office  authorities  by  reason  of  the  unprotected 
edges  of  the  uncovered  opening  catching  in  and  clog- 
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ging  till'  eanct'lliiig  inachiui'  that  its  use  to  a  con- 
siderable extent  at  least,  was  suppressed.  (R.  112.) 
It  does  not  now  appear  t<^)  be  on  the  market. 

The  other  kiud  of  enveh)p  was  that  kiiowxi  as  the 
"Outhuik"  or  Callahan  1902  patent  envelop,  in  which 
the  blank  is  punctured  to  form  a  window  opening 
and  from  a  separate  sheet  of  transparent  paper  there 
is  cut  a  blank  of  the  shape  of  said  window  opening 
which  blank  is  subsequently  pasted  to  the  inner  face 
of  the  envelop  over  the  opening.  Such  a  construc- 
tion is  open  to  several  serious  objections,  such  as  the 
extra  cost  in  "puncturing"  the  face  of  the  envelop; 
the  cutting  of  the  transparent  blank,  and  the  pasting 
of  said  blank  to  the  inner  face  of  the  envelop;  but 
more  especially  is  there  the  objection  of  imperfect 
])astiug  and  the  consequent  presence  of  raw  edges  to 
be  caught  and  torn  by  cancelling  machines  or  in  the 
other  handling  of  the  mail. 

There  is  also  the  liability  of  the  paste  becoming 
soft  and  ''sticky"  in  the  presence  of  moisture  and 
the  possibility  of  the  inner  or  enclosed  sheet  adher- 
ing to  the  pasted  envelop. 

It  is  practically  conceded  that  neither  of  these  old 
types  of  envelops  anticipate  or  show  lack  of  inven- 
tion in  the  patents  here  in  suit.  They  are  referred 
to  now,  simply  to  show  that  they  represent  the  sum 
total  of  every  practical  effort  in  the  direction  of 
securing  an  envelop  which  could  be  sent  through  the 
mails  and  have  the  capacity  of  securely  enclosing  and 
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sealing  the  contents  of  the  envelop  and  of  reveal- 
ing that  portion  only,  of  the  enclosure,  bearing  the 
sendee's  name  and  address,  thus  doing  away  with  the 
necessity  of  writing  the  addressing  directions  on 
the  envelop  itself.  These  two  types  of  envelops  ap- 
pear to  be  the  only  ones  that  ever  succeeded  in  get- 
ting into  use  and  one  of  those  has  proven  a  flat  fail- 
ure. 

Everything  else  in  the  so-called  prior  art  is  purely 
a  matter  of  theory  and  speculation ;  or  the  borrowing 
from  widely  different  arts,  a  bit  here  and  a  bit  there, 
and  reconstructing  under  the  exigencies  of  desperate 
defense  and  in  the  light  of  the  teaching  of  the  pat- 
ents in  suit,  the  Cohn  inventions. 

But,  as  is  well  known  to  your  Honors,  "anticipa- 
tion by  reconstruction,"  is  not  favored  under  the 
law. 

THE  WANT  SUPPLIED  BY  THE  COHN  INVENTION. 

The  testimony  of  both  Cohn  and  Regenstein,  who 
may  be  considered  experts  in  the  manufacture  of  en- 
velops having  a  transparent  window,  throws  new 
light  on  the  problem  and  novelty  of  envelops  of  the 
t\T)e  here  in  suit. 

The  history  and  development  of  the  inventions  in 
suit  by  Mr.  Cohn,  the  patentee,  appears  at  pages  1 1 1 
and  following  of  the  record. 

In  brief,  it  shows  that  prior  to  1902  Mr.  Cohn  had 
been  using  in  business  an  uncovered  window  envelop 
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of  the  first  type  described  and  was  reluctant  to  give 
its  use  up  after  objections  made  by  the  Post  Ofifice. 
He  set  about  to  get  up  an  envelop  which  would  be 
acceptable  to  the  postal  authorities  and,  as  he  says: 

"I  Hnally  concluded  that  there  were  two  ways 
of  accoiiiplishiii^-  tliis  result.  One,  by  taking 
sheet  of  trans})arent  ] taper  and  rendering  it 
opaque  with  the  exception  of  the  space  reserved 
for  the  address,  and  the  other  by  taking  a  sheet 
of  o})a(iue  paper  and  rendering  it  transparent 
in  the  portion  reserved  for  the  addressing  space. 
Sliortly  after  coining  to  this  conelusion,  1  began 
a  series  of  experiments.  I  encountered  vcrij  lit- 
tle difficuUij  in  faking  a  transparent  sheet  and 
rcudcviuij  it  ojXKjur  in  that  portion  not  reserved 
for  the  address,  but  1  found  a  great  dcat  of  difji- 
culfij  in  taking  an  opaque  sheet  and  rendering 
it  transparent  in  a  certain  portion. 

"I  tried  a  great  many  different  kinds  of  paper 
and  a  great  many  different  kinds  of  prepara- 
tions, but  was  not  satisfied  with  any  of  the  re- 
sults obtained.  The  principal  difficulty  being 
that  whenever  I  a])i)lied  the  preparation  which 
in  every  instance  was  of  an  oily  nature,  I  dis- 
covered that  the  preparation  had  a  tendency  to 
spread  beyond  the  limits  of  space  wdiere  it  was 
originally  appli(*d.  After  much  thought  I 
linjilly  struck  the  idea  of  printing  a  border 
around  the  transparent  portion,  and  after  that 
all  my  experiments  included  this  border,  and  I 
have  always  considered  it  ;i  very  essential  fea- 
ture of  my  invention." 

This  is  practically  the  same  difficulty  experienced 
by  Regenstein. 
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This  discovery  took  place  prior  to  October  15, 
1903,  while  Mr.  Cohn  was  still  with  the  Illinois 
Pacific  G-lass  Co.,  a  large  business  firm  of  this  city. 
On  that  date  he  went  to  work  for  the  Zellerbach 
Paper  Co. 

The  glass  company  had  a  large  printing  and  label 
department,  which  Mr.  Cohn  made  use  of  in  his 
early  experiments.  In  these  early  experiments  he 
applied  the  oil  with  a  brush,  but  later  with  a  block 
of  wood  and  pieces  of  rubber.  Finding  how  the  oil 
would  in  all  instances  creep  beyond  proper  limits,  he 
says  he  consulted  Mr.  Epting,  an  artist  employed  in 
the  lithographic  department  of  the  glass  company, 
who  made  drawings  from  which  a  zinco  was  made. 
Cohn  says: 

"Among  others  was  a  design  showing  an 
oblong  space  surrounded  by  a  cloud  effect,  i 
have  in  my  possession  an  envelop  which  was 
made  from  the  original  zincograph.  This  en- 
velop shows  that  the  ink  is  applied  solidly 
around  the  space,  which  is  understood  to  be  the 
space  reserved  for  showing  the  address,  which  I 
will  call  the  window  space,  and  is  graduallv 
shaded  off." 

The  envelops  later  made  by  Mr.  Cohn  from  this 
zinco  are  illustrated  by  the  "Cloud-effect"  envelops 
in  evidence.  (Exhibits  N  and  O.)  Concerning  this 
early  work,  Mr.  Cohn  says : 

"The  first  ink  that  I  used  did  not  answer  the 
purpose,  and  I  was  obliged  to  experiment  with 
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a  great   muuij   lUjferent   Mrtds   of  ink   before 
securing  one  that  would  answer  the  purpose/' 

This  is  another  difficulty  Regenstein  says  he  en- 
countered. 

Mr.  Cohn,  prior  to  October  15,  1903,  disclosed  his 
invention  to  Mr.  Bean,  an  expert  accountant,  and 
several  others  who  testify  in  his  behalf. 

Mr.  Cohn  says : 

''Summing  up  what  I  did  up  to  the  time  of 
leaving  the  Glass  Company  on  October  15, 1903, 
is  as  follows: 

''I  conceived  the  idea  of  making  an  unpunc- 
tured  envelop  with  a  window  addressing  space. 

''I  succeeded  in  making  an  opaque  sheet, 
transparent  by  the  use  of  an  oily  preparation. 

''I  discovered  and  applied  a  printed  border 
around  the  windotv  addressing  space. 

''I  disclosed  my  invention  to  a  disinterested 
party." 

All  this  it  is  to  be  understood  was  prior  to  the  ear- 
liest date  claimed  by  Regenstein.  It  stands  uncon- 
tradicted on  the  record  and,  therefore,  is  admitted 
to  be  true. 

Continuing,  p.  117  R.,  Mr.  Cohn  states  that  follow- 
ing October  15, 1903,  he  carried  on  his  work  continu- 


38 

ously  and  uninterruptedly  for  nearly  a  year,  at  the 
printing  shop  of  F.  H.  Abbott  &  Co.,  assisted  by 
their  foreman,  Mr.  Tooker.    Mr.  Cohn  says: 

*'I  found  in  some  instances  where  I  succeeded 
in  getting  a  preparation  that  made  an  excellent 
transparency,  that  it  would  fade  out  and  become 
almost  useless,  said  preparations  would  keep  the 
paper  transparent  for  about  a  month  and  then 
for  some  reason  or  other,  the  paper  would  be- 
come opaque  again,  and  in  some  instances  this 
would  occur  within  a  veiy  few  hours  after  the 
preparation  had  been  applied.  I  kept  persist- 
ently at  work  from  the  time  of  my  conception 
until  about  August  or  September  of  1904,  when 
I  brought  my  invention  to  a  state  of  perfection. 
It  was  at  this  time  that  I  placed  an  order  for 
the  Zellerbach  Company  with  P.  H.  Abbott  & 
Company  for  10,000  envelop  blanks,  such  as  de- 
scribed above,  and  I  still  have  in  my  possession 
a  sample,  which  I  here  produce."    (Exhibit  L.) 

These  difficulties  encountered  by  Mr.  Cohn  fore- 
shadowed the  same  difficulties  which  Mr.  Regenstein 
says  he  met  with  in  trying  to  bring  the  Transo  en- 
velop to  a  state  of  perfection,  although  it  was  not 
until  1905,  many  months  subsequent  to  the  issue  of 
the  10,000  envelops  by  Mr.  Cohn,  that  Regenstein  or 
the  Transo  Paper  Co.  ever  made  any  use  whatsoever 
of  a  Transo  envelop,  or  an  envelop  such  as  Regen- 
stein claims  the  honor  of  originating. 

Mr.  Cohn  even  introduces  an  actual  specimen  of 
one  of  his  old  envelops  which  is  post  marked  ''San 
Francisco,  November  27th,  1  p.  m.,"  and  which  was 
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sent  to  Manila,  P.  I.,  and  bears  the  Manila  postmark 
of  December  28,  1904,  3  p.  u.    (Exhibit  M.) 

CONTEMPORANEOUS  WITH  THIS  WORK  OF  MR. 
COHN  IN  PERFECTING  THE  ENVELOP  OF  THE  FIRST 
COHN  PATENT,  HE  DEVELOPED,  TRIED  OUT  AND 
ABANDONED  AS  IMPRACTICABLE  THE  ENVELOP  EX- 
HIBIT R  (COHN  &  SHIPP  BRITISH  PATENT),  MADE 
FROM  "TRANSPARENT" STOCK. 

Mr.  Cohn  (R.  126)  says  he  made  up  some  hand- 
made envelops  using  transparent  paper  and  printing 
the  same  with  opaque  ink  over  the  entire  surface 
with  the  exception  of  the  addressing  space,  and  ap- 
plied for  a  patent,  said  application  being  filed  in  the 
Patent  Office  on  May  9,  1904,  Serial  No.  207,082. 
He  also  applied  for  a  patent  in  Great  Britain,  jointly 
with  one  J.  C.  Shipp,  June  27,  1904.  The  applica- 
tion of  the  United  States  patent  was  disallowed. 
The  British  patent  was  granted,  and  is  numbered 
14,478,  A.  D.  1904. 

CoJin  discovered,  lioivever,  that  the  envelops  made 
by  this  method  ivere  not  satisfactory  or  merchant- 
able, firstly,  on  account  of  the  transparent  paper  he 
was  compelled  to  use  was  of  a  very  brittle  character, 
and  had  a  tendency  to  crack;  secondly,  it  was  very 
difficult  to  seal  envelops  of  this  character,  the  gum 
used  in  the  ordinary  envelop  not  adhering  to  the 
smooth  surface  of  the  transpareyit  paper;  thirdly, 
stamps  would  not  adhere  with  sufficient  strength  to 
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the  smoothsurface  of  the  paper.  The  envelops  pro- 
duced by  this  method  had  the  similar  appearance  to 
the  imitation  Busch  envelop,  introduced  by  the  de- 
fendant, opposite  page  400  in  the  defendant's  testi- 
mony. 

Cohn  says: 

"Considering  all  the  objectionable  features  I 
abandoned  the  iHea  of  manufacturing  envelops 
of  this  character.''    (Exhibit  R.) 

The  drawing  of  the  Cohn  &  Shipp  British  Patent 
is  shown  on  the  opposite  page.  It  was  held  by  the 
Patent  Office  not  to  anticipate  or  limit  the  claims  in 
suit. 


THE   GENESIS   OF   THE   SECOND   COHN   PATENT. 

Mr.  Cohn  says  that  while  working  on  various 
styles  of  envelop  blanks  he  discovered  that  a  good 
use  could  be  made  of  the  necessary  border  for  the 
purpose  of  advertising,  and  made  many  specimens  of 
envelop  blanks  embodying  this  idea,  which  was  con- 
ceived, he  says,  by  him  "in  the  summer  of  1904'^ 
(R.  120).  His  application  for  patent  was  filed 
November  8th,  1904,  and  prior  to  that  date  he  had 
handed  his  attorney  and  solicitor  perfected  speci- 
mens embodying  the  "cigar"  and  "pickle"  outlines. 
After  filing  his  application  work  on  this  "advertis- 
ing" envelop  was  conducted  in  the  shop  of  Barnhart 
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&    Swasey,    art    printers    (See    Exhibit    R),    also 
**Cremo  Cigar"  envelop. 

**Due  diligence"  on  the  part  of  Mr.  Cohn  is  clearly 
shown.    He  says  (R.  208)  : 

'*I  worked  continuously  and  persistently  for 
over  a  year,  beginning  some  time  in  1903  and 
ending  with  the  production  of  these  10,000  en- 
velops in  1904,  putting  in  many  nights,  many 
Sundays  and  several  holidays.    I  never  at  any 
time   desisted   from   my   efforts,   but   kept   on 
patiently  sticking  to  the  object  I  had  in  mind, 
never  quitting  until  I  accomplished  the  object 
that  I  sought.     During  this  period  I  expended 
some  $3000.00  which  may  not  appear  to  be  a 
great  sum  to   some  people  but  meant  a  vast 
amount  to  a  man  of  my  means.    This  money  I 
used  for  various  purposes,  such  as  the  purchase 
of  different  chemicals  and  oils  used  in  making 
my  preparation ;  also  for  ink  and  paper  of  num- 
erous  nature    and    consistency.     Part   of   this 
money  was  also  used  in  paying  for  labor  which 
was  generally  at  a  high  rate  on  account  of  the 
work  being  done  on  what  is  termed  as  'over- 
time.'   I  also  paid  to  chemists  various  amounts 
for   work   done   at   my   request.     I   frequently 
found  that  after  spending  much  time  and  money 
on  a  certain  preparation  that  the  same  was  use- 
less for  my  purpose  and  it  was  necessary  for  me 
to  start  over  again.    During  this  period  I  did  a 
little  work  on  the  envelop  described  in  my  aban- 
doned application  dated  May  9,  1904,  but  the 
expenditure  of  time  and  money  on  this  particu- 
lar feature  was  very  trivial." 
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CORROBORATION  OF  COHN'S  TESTIMONY. 

Mr.  Colin  is  corroborated  with  respect  to  his  early 
operations  both  by  a  number  of  witnesses  and  by 
documentary  evidence,  including  early  specimens  of 
work,  Exhibits  L-M-N-0-P-Q-R ;  Collection  State- 
ment of  April,  1904,  Ex.  "V"  and  patent  Ex.  "  W"; 
Register  Receipt  Exhibit  *'X";  Cremo  Cigar  En- 
velop Exhibit  ''EF." 

Mr.  Bean,  a  system  man,  testifies  that  when  he 
was  experting  the  books  of  Dunham,  Carrigan  & 
Hayden,  in  the  fall  of  1903,  and  on  his  first  trip  to 
California,  that  he  met  Mr.  Cohn,  who  was  then  with 
the  Glass  Co.,  only  a  few  doors  away,  and  went  over 
the  plans  of  their  bookkeeping  system  and  general 
office  work  with  Mr.  Cohn  (R.  207).  At  that  time 
Mr.  Cohn  showed  him  some  window  envelops  with  a 
border.    Mr.  Bean  says: 

"It  was  after  the  style  of  an  Outlook  envelop 
except  that  the  opening  was  prepared  by  some 
process  making  it  transparent.  I  remember 
that  I  told  him  that  I  had  never  seen  anything 
like  it  before  and  that  I  thought  it  was  a  splen- 
did thing,  and  I  further  thought  that  in  my 
judgment  there  would  be  a  good  sale  for  that 
sort  of  an  envelop.  *  *  *  As  I  remember  the 
samples  he  showed  me  they  were  of  rather  rough 
construction  and  looked  as  if  they  had  been 
made  up  by  hand.  Some  of  the  samples  were 
flat,  just  blanks,  treated  with  this  preparation. 
The  transparent  part  was  surrounded  by  a  sort 
of  a  border  or  cloud  effect.  I  don't  remember 
much    about   the    samples    in    detail.  *  *  *  In 
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talking  about  the  matter  I  told  him  that  I  was 
surprised  somebody  had  not  thought  about  it 
before  and  1  iigured  it  was  merely  some  sort  of 
oil  that  was  put  on  the  paper  to  make  it  trans- 
parent, and  he  said  that  it  was  an  oily  prepara- 
tion and  that  that  was  one  of  the  secrets  and 
that  the  bolder  was  to  keep  this  oil  from  spread- 
ing." 

Mr.  Bean  substantiated  his  recollection  by  refer- 
ence to  the  books  of  the  Baker- Vawter  Co.,  of  Chi- 
cago, by  whom  he  was  employed  in  1903,  and  the 
same  shows  that  the  contract  for  Dunham,  Carrigan 
&  Hayden  was  dated  August  14,  1903,  and  that  the 
bill  rendered  Dunham,  Carrigan  &  Hayden  was  for 
fourteen  days'  service  between  August  14,  1903,  and 
October  31,  1903  (R.  223). 

Mr.  Selling,  a  salesman  with  the  Illinois-Pacific 
Glass  Co.,  testifies  to  the  disclosure  to  him  by  Mr. 
Cohn  in  1903  and  before  Mr.  Cohn  left  the  Glass  Co. 
of  the  subject  matter  of  the  invention  in  issue  includ- 
ing the  envelop  of  opaque  stock  with  a  transparent 
window  with  a  cloud  effect  border  (R.  213-9). 

Mr.  Edwin  Epting,  an  artist  in  the  Label  Depart- 
ment of  the  Glass  Co.,  at  the  time  Mr.  Cohn  was  em- 
ployed there  testifies  (R.  247)  and  following,  that 
Mr.  Cohn  disclosed  to  him  his  invention  for  an  en- 
velop of  opaque  stock  with  a  transparent  window 
portion  and  surrounding  border  and  asked  Mr. 
Epting  to  get  him  up  some  designs,  including  the 
''cloud  effect."    Also  that  they  had  zincos  made  (Q. 
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12)  before  Cohn  left  the  Olass  Co.  (X.  Q.  19,  R.  D. 
Q.  22). 

William  Dolge  testifies  that  he  succeeded  Mr. 
Cohn  at  the  Glass  Co.,  as  bookkeeper  and  chief  ac- 
countant, on  Oct.  13,  1903  (R.  251),  and  that  he  first 
met  Mr.  Cohn  the  first  two  weeks  of  October,  1903 
(R.  252). 

John  C.  Tooker,  a  pressman,  and  foreman  of  the 
press  room  of  F.  H.  Abbott,  where  all  of  Mr.  Cohn's 
work  on  his  envelops  was  done,  testified  (R.  234-47) 
fully  and  unequivocally  as  to  the  operations  of  Mr. 
Cohn  in  the  latter  part  of  1903,  and  up  to  Septem- 
ber, 1904,  when  the  10,000  envelopes  subsequently 
used  by  the  Zellerbach  Co.  were  completed  as  a  per- 
fect, commercial  product. 

As  to  these  operations  Mr.  Tooker  says: 

"The  envelop  was  to  be  used  in  mailing 
matters.  The  feature  of  it  was  that  it  would  be 
an  opaque  envelop  with  a  transparent  space 
through  which  it  would  be  possible  to  see  the 
writing  of  a  portion  of  the  matter  enclosed 
therein.  It  was  printed  from  a  zinc  block  with 
a  hole  to  allow  for  the  preparation  which  would 
bo  applied  that  would  make  the  paper  trans- 
parent in  the  vacant  space  in  the  zinc.  The 
metal  was  so  etched  out  that  it  left  a  border 
which  would  cover  around  the  place  where  this 
application  for  transparency  was  to  be  applied. 
We  experimented  in  this  matter  for  nearly  a 
year.  *  *  *  It  was  no  easy  task  to  get  the  de- 
sired result.     First,  we  had  trouble  in  getting 
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the  desired  inks  and  the  preparations;  I  mixing 
some  of  the  inks  and  Mr.  Cohn  supplying  me 
with  tliat  he  got  outside.  All  of  the  mixture  for 
transparency  was  supplied  by  Mr.  Cohn.  There 
was  quite  a  l)it  of  trouble  in  getting  the  printing 
j)ress  to  handle  these  different  preparations, 
which  required  a  good  deal  of  time  and  thought. 
\\'e  had  a  great  many  difficulties  to  overcome, 
the  main  one  being  to  get  the  desired  transpar- 
ency which  he  finally  succeeded  in  getting.  In 
getting  this  preparation  we  met  with  an  obstacle 
wiiich  caused  us  a  good  deal  of  hard  labor.  That 
was  to  keep  the  preparation  from  spreading  all 
over  the  sheet,  or  running,  as  the  printer  terms 
it.  We  put  on  the  preparation  on  the  paper  first 
from  a  wood  block,  then  we  used  rubber  and  dif- 
ferent kinds  of  straw-board  and  card-board; 
also  pulp  wood,  but  they  seemed  to  carry  too 
much  of  the  ^preparation  which  spread  out  on 
the  (Aitside  of  the  printing  space,  giving  it  a 
tendency  to  flow^  further  over  the  sheet.  We 
finally  tried  felt,  wiiich  seemed  to  work  more  sat- 
isfactorily with  a  little  help  in  'make-ready.' 
There  was  a  tendency  to  spread  from  this  prep- 
aration, wdiich  would  have  to  be  overcome  by 
\vhat  i^rinting  pressmen  call  'make-ready,'  which 
I  managed  to  overcome  by  cutting  a  piece  of 
pulp  board  and  gluing  to  the  cylinder  to  press 
the  sheet  tightly  on  the  felt,  which  would  make 
the  preparation  sink  into  the  paper  and  still 
pej-mit  you  to  carry  less  of  the  preparation 
theieby  having  that  much  less  pushed  on  the 
outside  of  the  felt,  so  that  it  would  not  spread. 
This  piece  of  pulp-board  was  cut  smaller  than 
the  felt,  which  made  the  impression  on  the  paper 
a  little  away  from  the  border,  thereby  allowing  a 
little  spread  so  that  the  preparation  w^ould  not 
flow  beyond  the  border,  and  thereby  make  the 
paper  transparent,  further  than  Mr.  Cohn  had 
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figured  in  working  out  this  proposition ;  his  idea 
being  as  I  understood,  to  have  the  envelop  en- 
tirely opaque,  with  the  exception  of  the  trans- 
parent space  in  between  the  border.  We  finally 
got  to  the  place  where  w^e  could  turn  out  these 
envelops  with  the  preparation  covering  the  de- 
sired space  and  not  spreading  too  far.  He  then 
gave  an  order  for  10,000  of  these  envelops  to  be 
printed,  which  I  printed  about  September,  1904. 
I  base  the  date  of  the  time  of  printing  on  the 
fact  that  I  took  my  vacation  at  that  time  and 
some  of  the  money  which  he  paid  me  for  my 
services  went  toward  j)a}dng  for  my  vacation. 
I  do  not  remember  of  having  done  anything  foi* 
him  after  that  time.  The  envelops  were  printed 
and  delivered  to  him  and  as  far  as  I  know  all 
used  up." 

Mr.  Tooker  in  explaining  the  manner  of  getting 
around  the  difficulties  of  impressing  the  oil  on  the 
paper  and  trying  to  reduce  the  creeping  effect,  intro- 
duces the  drawing.  Exhibit  GG,  illustrating  the  piece 
of  pulp  board,  cut  smaller  than  the  felt.  This  illus- 
trates that  the  ordinary  presses  tvere  not  suitable  for 
doing  this  sort  of  work  and  had  to  be  specially  rear- 
ranged, as  pointed  out  in  the  quotation  above.  This 
is  the  same  difficulty  met  by  Regenstein. 

On  page  244,  Printed  Record,  Mr.  Tooker  testifies 
as  to  the  difficulty  in  getting  and  keeping  the  presses 
clean  and  using  heat  under  the  presses.     He  says: 

"We  found  another  difficulty  in  using  some  of 
the  prei)arations,  and  it  became  necessary  in 
order  to  make  the  preparation  flow  as  freely  as 


47 

was  necessary  to  use  gas  stoves  under  the  press; 
heating  the  jtlate  and  making  the  preparation 
run  out  smoothly.  We  finally  got  these  things 
so  that  the  prej^aration  run  perfectly.  The 
transparency  that  we  reached  in  the  earlier 
st^ii^es  was  inclined  to  be  more  dirty  and  mottled, 
not  smooth.  1  am  sure  that  around  the  Holidays 
of  1903  was  the  time  when  we  first  used  the 
stoves;  it  being  the  winter  time,  and  the  prepa- 
ration not  having  inclination  at  that  time  to  flow 
freely." 

This  is  the  testimony  of  an  "old  printer"  and  an 
expert  and  shows  clearer  than  most  anything  else  in 
the  record  how  difficult  the  problem  involved  was. 
It  is  conclusive  proof  of  invention. 

Mr.  Tooker  identified  Exhibit  L  as  one  of  the  batch 
of  envelops  made  (Q.  9)  by  the  scratch  an  the  orig- 
inal zinco  and  the  effect  of  ichich  shows  on  said  Ex- 
hibit L. 

Mr.  Tooker  says  that  it  was  during  the  summer  of 
1904  that  the  "advertising"  feature  was  developed, 
including  the  "Heinz  Pickle"  and  the  "Cremo 
Cigar"  envelops  (Q.  22).  He  says,  by  way  of  identi- 
fication of  the  latter : 

"Looking  at  the  envelop  I  see  the  outline  of 
the  piece  of  pulj)  ])oard  which  I  used  on  the 
cylinder  of  the  press  to  smash  in  the  prepara- 
tion on  the  paper,  making  it  transparent.  This 
envelop  has  the  words  'Cremo  Cigar'  in  white 
letters  on  its  face.     You  will  notice  in  looking 
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at  the  envelop  a  ragged  edge  appears  where  the 
impression  of  the  preparation  was  applied  to  the 
envelop,  and  not  covered  by  the  green  border. 
That  was  done  by  me  to  press  the  preparation 
into  the  paper." 

Tooker  (Q.  25)  also  identifies  the  ''Cloud  effect" 
envelops,  Exhibits  N  and  Q,  by  the  streak  on  the  left 
hand  side  of  the  envelops,  which  was  done  acci- 
dentally at  the  time  of  printing  by  a  sheet  of  paper 
being  caught  and  smashed  down  on  the  plate. 

Mr.  Vanderswiep,  R.  231-4,  testifies  that  as  mail- 
ing clerk  for  Zellerbach  Paper  Co.  he  used  the  10,000 
Cohn  envelops  (per  Exhibit  L),  in  the  latter  part  of 
1904. 


JUST  AS  IN  THE  COURT  BELOW,  DEFENDANT'S  ARGUMENT 
IS  MAINLY  BASED  ON   HYPOTHESIS  AND  INUENDO. 

On  pages  110-111  of  his  Brief,  appellant  advances 
the  frequently  repeated  hypothesis  that  "presum- 
ably" Cohn's  earliest  samples  were  not  produced 
until  subsequent  to  May  9,  1904.  As  rebutting  this 
supposition  of  defendant  we  have  the  actually  testi- 
mony of  Cohn  and  his  witnesses  as  to  his  work  while 
with  the  Glass  Co.,  using  a  brush  to  apply  the  oily 
preparation ;  the  manufacture  of  the  zincos  with  the 
cloud  effect,  and  the  use  of  stoves  in  the  winter  of 
1903-4  under  the  printing  presses  around  the  Christ- 
mas holidays  of  1903,  all  of  which  would  have  been 


49 

unneccssaiy   to    produce    envelops   of   transparent 
paper. 

The  appellant's  contention  (pages  110-111  of  his 
Brief)  that  the  transparent  envelops  Exhibit  "R" 
presutnahlij  represent  the  sum  total  of  Mr.  Cohn's 
operations  prior  to  filing  his  subsequent  abandoned 
application,  May  9th,  1904,  is  not  only  at  variance 
with  the  testimony  of  Mr.  Cohn,  Mr.  Epting,  Mr. 
Tooker  and  Mr.  Bean,  but  is  inconsistent  with  the 
''cloud  effect"  zinco  and  with  the  early  1903  speci- 
men envelops  made  from  this  zinco. 

In  order  to  make  an  envelop  such  as  Exhibit  '*R" 
it  is  necessary  to  print  a  heavy  body  of  opaque  ink 
over  the  entire  surface.  It  would  be  absolutely  im- 
possible to  make  an  envelop  like  Exhibit  ''R"  by 
means  of  a  zinco  showing  a  ''cloud  effect"  since  such 
an  envelop  would  be  worthless  as  it  would  leave  part 
of  the  face  and  the  entire  back  of  the  envelop  trans- 
parent. 

Again  on  pages  112-124,  defendant  attempts  to 
capitalize  his  hypothesis  by  reason  that  the  envelops 
introduced  by  Mr.  Cohn  bear  the  mark  "Patent 
Pending."  Cohn  never  said  that  the  words  ''Patent 
Pending"  or  ''Patent  Applied  For"  were  not  on 
the  original  cloud  effect  "  "Zinco,"  hut  were  set  up 
in  type  and  printed  on  the  envelopes  later.  Mr. 
Cohn  has  fully  explained  how  all  his  early  specimens 
were  destroyed  by  the  fire  of  1906.    It  is  also  note- 
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worthy  that  the  defendant  frankly  concedes  the  pos- 
session of  the  invention  and  its  reduction  to  practice 
by  Mr.  Cohn  in  the  summer  of  1904. 

This  matter  of  argument  by  "guess-work"  consti- 
tutes the  main  asset  of  the  defense. 

When  all  has  been  said  we  submit  that  even  though 
Cohn  were  limited  to  a  reduction  to  practice  in  the 
summer  of  1904,  the  specimen  envelops  he  has  intro- 
duced are  much  better  evidence  in  support  of  his 
claim  to  priority  than  are  the  Regenstein  1904  envel- 
ops, on  Regenstein 's  behalf,  because  the  latter  show 
on  their  face  that  they  could  not  have  been  produced 
outside  of  an  envelop  factory,  and  the  appellant's 
Counsel  in  his  Brief  practically  admits,  as  he  must, 
that  they  were  machine-made.  It  is  also  indisput- 
able that  Mr.  Cohn  actually  used  his  envelops  in  1904 
while  Regenstein  does  not  even  claim  that  he  ever 
used  a  single  envelop  before  1905. 

cohn's  abandoned  application  may  9,  1904. 

On  page  111,  Appellant's  Brief,  it  is  attempted  to 
make  capital  out  of  the  fact  that  this  application  was 
applied  for  first.  Because  Mr.  Cohn  happened  to 
apply  for  a  patent  on  the  transparent  stock  envelop 
cuts  no  figure  one  w^ay  or  another.  In  the  first  place 
this  old  abandoned  application  does  not  nor  is  it 
claimed  to,  constitute  any  part  of  the  prior  art,  since 
it  is  in  no  sense  a  "printed  publication."    The  same 


51 

rule  applies  to  this,  that  does  to  the  Reese  abandoned 
application.  {Interurban  Hy.  d'  T.  Co,  v.  Westing- 
house  Elcc.  d'  Mffj.  Co.,  186  Fed.  166,  168,  C.  C.  A.). 
In  the  second  phicc  the  fact  that  the  subject-matter 
of  the  first  Cohn  Patent  was  invented  prior  to  May 
9,  1904,  is  not  inconsistent  with  the  complainant's 
testimony  or  that  of  his  witnesses  and  with  his  legal 
rights  in  the  pi'emises;  for  as  was  said  in  Ide  v. 
Trorlicht,  Duncker  d  Renarcl  Carpet  Co.,  115  Fed 
137,144: 

''Concede  that  the  applications  of  February 
20,  1888,  prove  that  Ide  had  invented  the  im- 
provement   here    under    consideration    before 
those  applications  were  filed.    There  was  no  law 
which  required  him  to  apply  for  a  patent  upon 
his  invention  as  soon  as  he  made  it.    The  acts  of 
Congress  gave  him  the  right  to  apply  for  and  to 
obtain  a  patent  upon  his  combination  at  any 
time  after  he  conceived  it,  provided  only  that  his 
mvention  had  not  been  'in  public  use  or  on  sale 
for  more  than  two  years  prior  to  his  applica- 
tion,' and  that  it  was  not  'proved  to  have  been 
abandoned.'    Rev.  St.  Sec.  4886.    There  was  no 
evidence  of  any  prior  use  or  sale  of  this  im- 
provement.    Clear  evidence  of  an  intention  to 
dedicate  an  improvement  to  the  public  is  indis- 
pensable to  establish  an  abandonment.     There 
was  no  evidence  of  an  abandonment  at  the  hear- 
ing of  this  case,  and  the  patent  in  suit  and  the 
application  upon  which  it  is  based  are  persua- 
sive proof  that  Ide  never  intended  to  dedicate, 
and  never  did  dedicate  the  improvement  they 
secure  to  the  public.  Mast,  Foos  d  Co.  v.  Demp- 
ster Mill  Mfcj.  Co.,  27  C.  C.  A.  191,  195,  82  Fed 
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327,  331 ;  Woolen  Co.  v.  Jordan,  7  Wall.  583,  607, 
19  L.  Ed.  177 ;  Adams  v.  Jones,  1  Fed.  Cas.  126, 
127  (No.  57)  ;  Babcock  v.  Defener,  2  Fed.  Cas. 
293,  297  (No.  698)  ;  Jones  v.  Sewall,  13  Fed.  Cas. 
1017,  1027  (No.  7,495) ;  McMillin  v.  Barclay,  16 
Fed.  Cas.  302,  326  (No.  8,902)  ;  Pitts  v.  Ed- 
monds, 19  Fed.  Cas.  751,  757  (No.  11,191)." 


THE  DEFENSES 
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THE  DEFENSE. 

The  Defenses  are : — 

First:  That  Cohu  was  not  the  original  and  first 
inventor  or  discoverer  of  the  things  patented,  but 
that  the  honor  belongs  to  Regenstein,  or  to  one  Reese, 
now  dead. 

Second :  Tliat  the  patents  are  void  for  anticipation 
or  lack  of  invention,  or  else  are  so  limited  in  scope 
that  the  claims  cannot  be  construed  to  cover  the 
Defendant's  structure. 

Third:  That  the  Cohn  inventions  did  not  repre- 
sent patentable  subject  matter. 

The  First  and  Second  Defenses  will  be  considered 
in  the  order  stated. 

The  Third  is  more  properly  considered  under  the 
head  of  Invention. 

I. 

The  earliest  date  that  Regenstein  lays  any  claim 
to  the  invention  in  suit  is  January,  1904,  as  against 
Cohn's  established  date  of  October,  1903. 

Regenstein  approached  the  subject  matter  of  the 
present  controversy  originally  along  lines  ivhich  he 
himself  considered  to  he  wholly  iyidependent  from 
anything  theretofore  existing,  and  that  a  one-piece 
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envelop  of  opaque  stock  with  a  window  portion  for 
the  address  to  show  through  and  omitting  a  ring  or 
border  was  an  entirely  novel  proposition,  and  con- 
stituted patentable  subject  matter. 

Regenstein  states  that  his  attention  was  first  called 
to  the  envelop  business  by  a  man  named  Reese,  of 
the  American  Can  Co.,  who  later  took  out  a  patent. 
No.  766,902,  dated  August  9,  1904,  introduced  in  evi- 
dence, which  patent  date  appears  on  all  the  Transo 
envelops.  This  Reese  patent  is  simply  on  a  sheet  of 
paper  having  a  number  of  transparent  window  por- 
tions, without  borders,  scattered  over  its  surface,  and 
the  so-called  invention  is  in  so  placing  these  windows 
that  a  maximum  number  of  envelop  blanks  can  be 
cut  out  of  the  sheet  with  a  minimum  of  waste.  The 
drawing  of  this  patent  appears  on  the  opposite  page. 

The  Reese  application  was  filed  January  15,  1904. 
It  is  not  claimed  that  this  Reese  patent  anticipates  or 
discloses  the  Cohn  inventions  here  involved. 

Immediately  prior  to  this  application,  Regenstein 
and  Reese  had  submitted  to  Mr.  Banning,  their  attor- 
ney, at  the  same  time  they  took  up  with  him  the  sub- 
ject matter  of  this  Reese  patent,  the  idea  of  the  single 
envelop  itself  as  cut  out  of  the  sheet  (R.  268).  This 
single  envelop  was  simply  a  piece  of  paper  with  a 
"grease  spot"  on  it  for  forming  the  transparency 
and  did  not  show  any  border  around  the  transparent 
portion  (Q.  49,  R.  270).  Mr.  Banning  (who  is 
counsel  for  the  defendant)  gave  his  opinion  that  both 
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these  inventions  of  Reese  and  Regenstcin  were  pat- 
entable;  Mr.  Banuiug's  letter  of  December  16,  1903, 
to  that  effect  appearing  in  the  Record  at  R.  268,  and 
is  as  follows: 

'*  December  16,  1903. 

**Mr.  Julius  Regenstein, 
**135  Adams  Street, 
"Chicago,  111. 

"Dear  Sir: 

"We  have  looked  up  the  patent  on  the  'Out- 
look' Envelop,  of  June  10,  1902,  and  find  that  it 
was  issued  to  Anierieus  F.  Callahan,  of  Chicago. 
The  patent  has  one  claim  and  it  is  limited  to  'an 
envelop  having  a  comparatively  oi)a(|ue  face  and 
a  display  o})eniiig  therein  having  a  transparent 
covering,'  etc.  From  this  you  will  see  that  there 
must  be  an  'opening'  in  the  envelop  and  that  it 
nuist  have  a  'coveiing'  which  is  separate  and 
distinct  from  the  body  of  the  envelop.  It  would 
appeal',  therefore,  that  the  envelo])  shown  by 
yourself  and  Mr.  Reese  will  not  infringe  the 
Callahan  patent.  It  has  no  'opening'  and  no 
'covering'  for  such  opening. 

**We  connider  that  the  envelop  ivJiich  you 
fihotred  lis  is  patotfdhlc  over  the  envelop  claimed 
in  the  Callahan  patent.  We  further  consider 
that  the  paper  manufactured  with  opaque  por- 
tions and  transparent  portions  ]>roperly  spaced 
and  arranged  to  peimit  the  envelop  blanks  to  be 
cut  out  is  (dso  jtatentahle.  These  two  jjatents, 
however,  will  have  to  be  applied  for  and  taken 
out  separately,  inasmuch  as  envelops  form  one 
class  in  the  Patent  Office  and  paper  another. 
Two  patents  will  Ikivc  to  he  taken  if  it  is  desired 
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to  cover  both  the  envelop  and  the  paper  from 
which  it  is  made. 

"Yours  very  respectfully, 

"Banning  &  Banning." 

By  this  letter  defendant-appellant  is  estopped 
to  deny  that  the  cohn  inventions  do  not  present 
patentable  subject-matter. 

The  Callahan  Patent  referred  to  is  No.  701,839, 
June  10,  1902,  introduced  in  evidence  and  covers  the 
two-piece  "Outlook"  envelop  which  is  also  in  evi- 
dence as  "Defendant's  Exhibit  Callahan  Patented 
Envelop."  The  drawing  of  this  patent  appears  on 
the  opposite  page. 

Immediate  action  was  taken  by  Regenstein  and 
Reese  on  the  advice  of  Messrs.  Banning  &  Banning 
and  accordingly  on  January  15th,  1904,  two  applica- 
tions for  U.  S.  Letters  Patent  were  filed :  one  which 
resulted  in  the  Reese  patent  aforesaid  and  the  .other 
on  the  single  envelop  of  opaque  stock  with  a  trans- 
parent portion  without  a  border,  which  latter  appli- 
cation was  finally  rejected  by  the  Patent  Office 
examiners  and  became  abandoned. 

(The  file  of  this  abandoned  Reese  application  is 
in  evidence  as  Complainant's  Exhibit  H.) 

If  we  turn  to  the  Reese  patent  of  Aug.  9,  1904,  and 
to  the  Reese  abandoned  application,  it  is  immediately 
manifest  how  different  the  inventions  therein  de- 
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scribed  are  from  the  Cohu  inventions,  and  from  the 
defendant's  infringing  envelop  and  also  from  Regen- 
stein's  so-ci\lled  Jan.  1904  envelop. 

In  the  Reese  abandoned  ap])liciition,  Reese  says, 
after  stating  that  the  object  of  his  invention  is  to 
provide  an  envelop  having  means  for  displaying  the 
address  written  on  the  enclosure  to  be  legible  through 
the  envelop  (which  of  course  was  the  object  of  the 
old  (\ilhihan  "Outlook"  envelop)  : 

"The  body  and  Haps  of  the  envelop,  as  shown, 
are  formed  of  opaque  jjaper  of  any  suitable  com- 
position, and  within  the  opaque  body  of  the  en- 
velop is  located  a  transparent  portion  F  which 
is  formed  integral  with  the  substance  of  the  rest 
of  the  blank,  and  said  tnuisparent  space  may  be 
formed  cither  by  making  the  portion  of  the  en- 
velop constituiing  the  transj)arcnt  space  of  less 
thickness  than  the  rest  of  the  blank  or  by  apply- 
ing an  opaqueing  substance  such  as  ink,  paint, 
or  sitnilar  material  to  the  rest  of  the  blank,  or 
by  apjilying  a  substance,  such  as  oil,  to  the  space 
desired  to  be  rendered  transparent.  It  is  pre- 
ferred, however,  to  employ  the  first  method  and 
to  make  the  transparent  portion  of  less  density 
or  thickness.  By  making  the  blank  in  this  man- 
ner the  com])leted  envelop  will  be  much  stronger 
and  more  dural)l(>  than  an  envelop  from  which  a 
portion  has  been  cut  away,  or  than  an  envelop 
having  a  transparent  jjnjier  pasted  over  an  aper- 
ture therein." 

The  paragraph  above  quoted  is  paraphrased  in 
the  Reese  patent  No.  766,902,  of  August  9,  1904,  in 
the  following  language: 
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''The  body  of  the  completed  sheet  of  paper 
will  be  opaque,  and  the  spaces,  which  are  formed 
integral  with  the  body  of  the  paper,  will  be 
transparent  or  semitransparent  in  one  of  the  fol- 
lowing ways :  first,  by  reason  of  the  less  density 
or  thickness  of  the  paper  at  the  positions  indi- 
cated due  to  a  greater  pressure  or  to  other  means 
being  provided  in  the  manufacture  of  the  paper 
to  obtain  this  result;  second,  by  the  application 
of  paint,  ink,  or  similar  opaqueing  substance  to 
all  portions  of  a  transparent  paper  with  the  ex- 
ception of  the  intended  spaces,  which  in  this  case 
also  will  likewise  be  of  less  density  than  the  re- 
maining portions  of  the  sheet,  since  the  opaquc;- 
ing  substance  when  applied  forms  a  portion  of 
the  substance  of  the  completed  sheet,  and,  third, 
by  the  application  of  oil  or  similar  substance  to 
an  opaque  paper  at  those  points  which  it  is  in- 
tended to  render  transparent.  It  is  preferred, 
however,  to  employ  the  first  method  and  form 
the  sheet  of  paper  with  a  series  of  spaces  therein 
of  less  density  than  the  surrounding  material, 
but  integral  therewith." 

In  the  above  quotation  it  will  be  noted  that  the 
method  of  producing  the  transparency  is  expressed 
in  the  future  tense ;  that  is,  a  sheet  of  paper  ''will  he 
transparent,  or  semi-transparent  in  one  of  the  fol- 
lowing ways,"  etc.,  thus  conjecturingly  stating  how 
the  thing  might  be  done,  rather  than  expressing  how 
and  what  has  been  done ;  although  Regenstein  testi- 
fied that  before  these  applications  were  filed  on  Jan- 
uary 15,  1904,  he  had  already  produced  envelops 
from  transparent  stock,  having  a  transparent  win- 
dow portion  made  by  the  application  of  oil,  which 
window   portion   was  surrounded   by   a   border   to 
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obliterate  the  tendency  of  the  oil  to  creep  into  the 
surrounding  stock.    Nevertheless,  in  the  face  of  these 
alleged  activities,  Regenstein  not  only  neglected  ever 
to  iile  any  application  for  a  patent  on  this  alleged 
^*  early  in  January,  1904,"  concrete  embodiment,  but 
m  the  two  applications  which  he  was  instrumental  in 
having  Reese  file  at  that  time,  he  only  incidentally 
and  as  an  alternative  method  mentioned  the  use  of 
the  application  of  oil  for  forming  the  transparency, 
but  emphasizes  his  preference  of  the  employment  of 
his  first  method  of  forming  a  transparent  portion 
*'by  reason  of  the  less  density  or  thickness  of  the 
paper— due  to  a  greater  pressure  or  to  other  means, 
being  provided  in  the  manufacture  of  the  paper.'' 
He  is  evidently  undecided  as  to  the  choice  between 
pressure  or  "other  means"  for  making  the  window 
portion  ''of  less  density  or  thickness."     Whatever 
method  he  adopted  to  produce  the  area  of  lesser 
density  he  expected  to  accomplish  that  result  "in  the 
manufacture  of  the  paper."    It  seems  sufficient  to 
state  that  neither  Regenstein,  nor  the  Transo  Paper 
Co.  had,  as  far  as  the  evidence  shows,  ever  made 
any  envelops  in  which  the  window  portions  were 
formed     according     to     his     so-called     "preferred 
method"  of  the  first  patent.    He  has  offered  nothing 
in  evidence  showing  anything  conformable  with  any 
of  the  disclosures  in  these  early  Reese  applications. 

The  REESE  PATENT  OF  AUG.,  1904,  CANNOT  UNDER 
ANY  CIRCUMSTANCES  BE  CONSIDERED  AS  PART  OF  THE 
PRIOR    ART    AS    IT    WAS    NOT    PUBLISHED    (iN    FACT    NOT 
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APPLIED  for)   till  AFTER  COHN'S  INVENTIVE  ACT  WAS 
COMPLETED. 

**A  patent,  to  constitute  a  part  of  the  prior  art 
is  judged  by  its  date  of  issuance ;  not  by  its  date 
of  filing,  nor  by  the  date  of  its  patentee's  invent- 
ive act.  Again,  a  patent,  to  be  part  of  the  prior 
art,  must  bear  date  of  issuance  prior  to  the  date, 
of  the  inventive  act,  as  proven  by  the  testimony 
of  the  patentee  of  the  patent  in  suit." 

Bates  V.  Coe,  98  U.  S.  31  ; 

St.  Paul  Plow  Works  v.  Starling,  140  U.  S. 
184; 

Diamond    Drill    and    Machine    Company    v. 
Kelly  Bros.,  120  Fed.  282 ; 

Anderson  v.  Collins,  122  Fed.  451 ; 

Consolidated  By.  Co.  v.  Adams  cf-  Westlake 
Co.,  161  Fed.  343. 

Neither  is  the  Reese  rejected  application  sufficient 
to  establish  priority  of  invention  under  the  Statutes. 

An  abandoned  application  adds  nothing  to  the  sum 
of  human  knowledge;  is  not  a  publication;  and  is  not 
an  anticipation. 

Automatic  Weighing  Machine  Co.  v.  Pneu- 
matic Scale  Corp.,  166  Fed.  288,  297,  C.  C.  A. 

The  Corn  Planter  Patent,  23  Wall.  181 ; 
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Lyman  VvntUatiug  <(•  Hefrigcratiny  Co.  v. 
Lalor  Co.,  1  Han.  &  Ard.,  403  Fed.  Cas. 
8632; 

Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  1  Ban.  & 
Aid.,  177  Fed.  Cas.  10,337. 

THIS  REESE  PATENT  AND  THE  REESE  ABANDONED 
APPLICATION,  ASIDE  FROM  THE  BANNING  &  BAN- 
NING LETTER  OF  DEC.  16,  1903,  REPRESENT  THE  SUM 
TOTAL  OF  REGENSTEIN'S  DOCUMENTARY  EVIDENCE, 
AND  THEY  ARE  ALL  CONTRADICTORY  OP  REGEN- 
STEIN'S CONTENTIONS. 

It  is  conceded  that  neither  of  these  Reese-Regen- 
stein  concepts  anticipate  the  Cohn  inventions.  They 
are  interesting  merely  as  showing  that  the  genesis  of 
the  perfected  Transo  envelop  was  not  in  these  earlier 
conceptions  and  experiments  of  Reese  and  Regen- 
stein. 

Turning  now  to  the  evidence  given  by  Regenstein: 
ho  explains  (R.  270)  that  the  envelop  showed  Messrs. 
Banning  in  December,  1903,  and  referred  to  in  this 
letter,  while  made  transparent  by  the  use  of  oil  or 
grease  had  no  border  and  he  could  not  remember 
the  shape  of  the  window,  whether  it  was  oval  or 
square. 

However,  Regenstein  attempts  to  prove  that  he  or 
Mr.  Reese  was  the  first  inventor,  which  one  is  not 
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clear  from  the  testimony,  of  the  subject  matter  of  the 
First  Cohn  Patent,  and  has  introduced  in  evidence 
two  envelops  identified  as  the  defendants'  "1904 
envelops."  They  bear  a  general  resemblance  to  the 
regular  Transo  Stock  envelop,  except  that  the  ring 
of  the  so-called  "1904  envelops"  is  only  about  one- 
half  the  width  of  the  regular  Transo  ring,  and  about 
one-half  the  width  that  Regenstein  says  is  necessary 
in  order  to  insure  a  covering  of  the  creeping  tenden- 
cies of  the  oil  (R.  277).  "The  ring  should  be  at  least 
one-quarter  of  an  inch  wide  to  be  safe." 

Also  this  so-called  "1904  envelop"  has  the  oil 
printed  on  the  same  side  of  the  sheet  witJi  the  ring, 
while  the  regular  Transo  envelop  and  the  defend- 
ant's infringing  envelop  has  the  ring  and  oil  applied 
to  opposite  sides  of  the  sheet,  as  called  for  by  the 
Cohn  patent.  We  are  frank  to  say  that  the  testi- 
mony relating  to  the  origin  and  history  of  these  so- 
called  defendant's  "1904  envelops"  is  not  satisfac- 
tory nor  convincing,  and  in  many  parts  is  contradic- 
tory and  is  to  be  received  with  caution. 

Regenstein  called  several  witnesses,  former  and 
present  employees  to  corroborate  his  date  of  Jan- 
uary, 1904 ;  but  their  testimony  as  to  dates  is  wholly 
unsatisfactory,  and  with  one  accord  they  decide  that 
they  saw  the  '04  envelops  prior  to  the  date  of  a  cer- 
tain strike  which  took  place  in  the  shop  of  the  Amer- 
ican Colortype  Co. 

When  witnesses  try  to  remember  what  took  place 
7  or  8  years  back,  concerning  tJiat  wJncJt  Regenstein 
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would  hare  us  bclii'n  uds  <ni  incident  of  most  trivial 
and  fleetiny  importance,  it  is  certainly  a  strain  on 
one's  credulity.  Of  course  for  Regcnstein  to  mag- 
nify the  event  would  he  to  confess  a  new  discovery. 
lint  to  most  of  Regenstein's  witnesses  a  Transo  en- 
velop impressed  them  at  the  time  as  something  de- 
cidedly novel.  The  idea  no  doubt  did  strike  them  as 
novel  as  it  unquestionably  struck  Regenstein,  but 
they  no  doubt  have  been  mysteriously  inspired  with 
one  accord  to  fix  the  date  of  the  miracle  as  January, 
1904,  ''before  the  strike." 

Our  opinion  is,  and  we  wish  to  impress  it  most 
strongly  on  the  Court,  that  in  all  probability  these 
so-called  "January,  1904,  envelops"  of  defendant, 
were  at  the  very  earliest  made  in  January  or  Feb- 
ruary, 1905,  and  probably  about  the  time  that  Regen- 
stein left  the  American  Colortype  Co.  and  organized 
the  Transo  Paper  Co.  Not  only  is  this  view  the  most 
consistent  with  the  facts  of  the  various  applications 
and  patents  filed  by  Regenstein  and  Reese  during 
1904  in  this  and  foreign  countries,  and  with  the  fact 
of  the  beginning  of  operations  of  the  Transo  Paper 
Co.,  but  is  also  consonant  with  the  various  occupa- 
tions followed  by  Regenstein. 

Regenstein  says  (R.  295) : 

**For  four  years  my  business  was  the  business 
of  a  photo-engravei",  making  all  kinds  of  print- 
ing plates.  In  addition  to  this  business,  I,  in 
1894,  went  into  the  business  of  making  and 
piinting   throe-color   plates.     Three   gentlemen 
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and  myself  started  this  ait  of  three-color  print- 
ing in  this  country  in  1894.  I  supervised  and 
criticised  the  work  and  was  considered  one  of  the 
foremost  critics  and  experts  on  fine  plate  print- 
ing. Since  1905,  I  am  actively  engaged  in  the 
printing  and  manufacturing  of  envelops,  and 
late  in  1903  and  1904,  in  connection  with  my 
business  as  a  color-printer,  I  manufactured  and 
experimented  in  the  matter  of  Transo  en- 
velops." 

Mr.  Regenstein  by  a  series  of  grossly  leading  ques- 
tions, states  that  during  the  "first  part  of  January, 
1904,"  he  made  envelop  blanks  transparent  by  the 
use  of  oils  (R.  271).  That  after  the  blanks  were 
made  transparent  he  discovered  ''that  no  matter 
what  oils  we  used  the  oil  would  bleed  or  be  out  of 
register"  (R.  271)  ;  that  "as  soon  as  we  found  out 
early  in  January  that  the  oil  was  found  to  bleed  some, 
as  old  printers,  we  decided  that  we  had  to  g:o  back  to 
our  old  trick  and  print  a  border  which  was  intended 
to  cover  such  bleeding  of  the  oil  which  could  not  be 
prevented"  (R.  271). 

It  is  to  be  observed  that  prior  to  this  date  evidently 
he  did  not  know  oil  would  creep  or  bleed.         i 

He  also  states  that  he  spent  some  time  experiment- 
ing with  various  sizes  and  colors  of  blocks. 

In  other  words,  in  December,  1903,  when  he  sub- 
mitted the  envelops  to  his  Patent  Attorneys  as  indi- 
cated by  the  above  quoted  letter,  and  when  they  filed 
their    api)lications    for   patent   January    15,    1904, 
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ucitber  be  nur  Mr.  Reese  realized  the  necessity,  nor 
had  the  conception  of  the  patented  combination  of 
Mr.  Cohn. 

CREDIBILITY. 

In  an  attempt  to  corroborate  him  as  to  bis  claims 
to  inventorship  and  priority,  Regenstein  calls  as 
witnesses  Ernest  Sauerman,  a  pressman  in  the  em- 
ploy of  the  Transo  Paper  Co. ;  Joseph  Wien,  an  em- 
ployee of  the  Regenstein  Colortype  Co.;  Gustaf 
Olson,  an  engraver ;  Max  Lau,  secretary  of  the  Amer- 
ican Colortype  Co.,  of  which  Regenstein  was  for- 
merly manager;  Adolph  G.  Voss,  cashier  of  the 
American  Colortype  Co. ;  Behrens,  a  salesman  for 
the  American  Colortype  Co.  Of  these,  Sauerman  is 
vacillating,  and  knowing  the  date  to  be  established  in 
aid  of  his  friend,  and  that  it  must  be  "before  the 
strike"  is  of  course  a  willing  witness.  Wien  is  evi- 
dently not  telling  the  truth ;  and  if  he  is,  it  is  impos- 
sible to  tell  which  statements  constitute  the  truth. 
Olson  is  shown  the  sample  envelops  of  1904  face  up 
with  the  words  written  across  their  face  "Defend- 
ant's January,  1904,  envelops"  and  is  then  asked  to 
remember  when  those  envelops  were  made !  Lau  and 
Voss  both  in  so  far  as  the}^  contradict  Regenstein  as 
to  the  nature  of  the  sheet  they  saw,  prove  the  year 
]90o  as  the  real  date,  for  the  so-called  January,  1904, 
envelops.  Behrens,  who  says  he  left  the  employ  of 
the  American  Colortype  Co.  the  latter  part  of  May, 
1904,  and  returned  to  them  in  February,  1906,  fixes 
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no  definite  time  when  he  first  saw  the  old  1904  en- 
velops, except  he  says  in  answer  to  leading  questions 
that  it  was  before  he  left  his  position  in  the  latter 
part  of  May,  1904.  Under  the  circumstances  and  the 
nature  of  the  giving  of  all  the  testimony  it  is  equally 
believable  that  he  could  have  seen  Regenstein's 
operations  in  1905. 

EVIDENCE  OF  DOUBTFUL  PROBATIVE  FORCE  WILL  NOT 
OVERTHROW  THE  PRESUMPTION  OF  NOVELTY  AND  ORIGIN- 
ALITY ARISING  FROM  THE  GRANT  OF  LETTERS  PATENT  FOR 
AN  INVENTION. 

Parker  v.  Stehler,  177  Fed.  210,  C.  C.  A.  9th 
Cir. 

The  testimony  of  Regenstein  and  his  witnesses 
comes  far  from  measuring  up  to  the  standard  of 
proving  priority  of  invention  or  prior  use  beyond  a 
reasonable  doubt.  In  sj^ite  of  the  schooling  that 
Regenstein  evidently  gave  all  of  his  witnesses  and 
kindled  the  spark  of  recollection  by  the  ever-mem- 
orable strike  of  the  pressmen  in  1904,  which  strike 
by  a  strange  inspiration  of  unanimity,  is  referred  to 
by  all  the  witnesses,  it  is  strange  to  observe  how  the 
witnesses  fail  to  agree  among  themselves  on  all  im- 
portant particulars  except  the  date,  "the  early  part 
of  January,  1904." 

Regenstein  says  in  answer  to  X.  Q.  65,  in  referring 
to  the  old  "January,  1904,  envelop"  Exhibits,  "the 
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envelops  I  hold  in  my  liaiid  are  some  of  the  very  first 
envelops  we  made  in  January,  1904." 

SaiU'inian  answered  wlu'n  asked  (j.  2G  (R.  350)  if 
he  could  tell  when  he  first  saw  envelops  made  out  of 
paper  that  he  had  printed  with  oil  and  rings  around 
the  transparency.    He  answered: 

•"1  can't  remember  the  exact  date." 

He  s<\ys  (R.  350)  that  he  cut  out  some  envelops 
by  hand  and  folded  them  himself,  and  later  on  he 
identifies  the  defendant's  old  "January,  1904,  ex- 
hibit envelops"  as  two  of  those  wiiich  he  had  printed, 
cut  out  and  folded  himself. 

We  would  direct  the  Court's  attention  to  the  fact 
that  these  so-called  ''January,  1904,  envelops"  of  the 
defendant  nvc  die  cut  and  not  hand  cut;  that  they  are 
cut  with  a  steel  die  and  folded  either  by  machinery  or 
by  an  expert  envelop  maker,  as  pointed  out  by  Mr. 
Cohn  (R.  159) : 

"The  envelops  referred  to,  defendant's  exhibit 
No.  1  and  No.  2,  known  as  January,  1904  en- 
velops, icere  cut  with  a  regular  envelop  die.  Dies 
of  this  character  are  quite  expensive  and  are 
only  kept  at  envelop  factories.  The  envelops  no 
doubt  were  folded  and  pasted  by  hand;  the  gum 
on  the  sealing  liap  also  being  applied  by  hand. 
The  work,  however,  was  done  by  an  expert  en- 
velop maker,  as  no  amateur  could  have  made  as 
perfect  an  envelop,  and  when  1  say  a  perfect 
envelop  1  only  refer  to  the  construction  of  the 
envelo]),   and   not   to   the   transparent   portion. 
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which  1  do  not  consider  perfect.  It  is  a  very 
difficult  matter  for  an  inexperienced  person  to 
fold  and  paste  an  envelop  by  hand,  so  as  to  give 
same  a  neat  and  finished  apj^earance.  It  is  still 
more  difficult  for  an  inexperienced  person  to  ap- 
ply the  gum  on  the  flap.  The  envelops  in  the  ex- 
hibits referred  to,  were  prepared  in  the  manner 
that  is  customary  with  experienced  hand-made 
envelop  makers,  and  is  accomplished  by  taking 
a  series  of  envelops  with  the  flaps  turned  up  or 
opened  out,  one  on  top  of  the  other,  spacing  same 
ajjart  so  as  to  leave  sufficient  width  exposed 
along  the  edge  of  the  flap  to  take  the  gum.  A 
brush  previously  dipped  in  the  gum  is  then  run 
over  the  exposed  edges  by  hand,  applying  the 
gum  to  each  one  successively,  with  the  brush 
always  moving  in  the  diiection  of  the  opened 
up  flaps.  Any  one  familiar  with  the  envelop 
business  can  immediately  recognize  envelops 
prepared  in  this  manner,  because  the  extreme 
ends  generally  show  an  abrupt  square  appear- 
ance, parallel  with  the  ends  of  the  envelops. 
They  are  further  identified  on  account  of  the 
inner  edge  of  the  gummed  area  being  paiallel 
with  the  outer  edge  of  the  flap." 

Consequently  these  envelops  now  before  the  Court 
as  "exact  specimens"  of  the  "very  earliest  work" 
done  by  Regenstein  on  his  behalf  and  which  he  says 
were  "hand  made,"  are  not  what  they  im,rport  to  he, 
hut  belong  to  some  later  date.  Our  theory  as  already 
expressed  is,  that  these  so-called  "1904  envelops" 
were  made  probably  in  the  spring  of  1905,  when  the 
Transo  Paper  Co.  began  business,  and  were  probably 
some  of  the  first  envelops  that  they  turned  out.  They 
have  not  introduced  into  evidence  any  December, 
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1903,  envelops  nithoul  the  ring,  uor  any  1905  en- 
velops; but  it  is  lUtonitVst  that  they  were  doing  a  good 
deal  ofeaLpeiinieuting  iu  190o,  with  opaque  ink,  and 
narrow  and  widr  lH)rders,  and  it  is  to  this  period  of 
1905  experiiDentation  that  these  so-ealled  "Jamiaiy 
1904  envelops"  imduiihtedly  belong. 

We  are  told  by  the  witness  Wien  (R.  368,  X.  Q. 
Ill)  that  there  were  no  envelop  machines  in  the  fac- 
tory of  the  American  Colortype  Co.  The  Company 
had  no  one  connected  with  it,  nor  were  any  of  its 
employees  in  the  envelop  business,  nor  had  any  of 
their  employees  ever  been  in  the  envelop  business, 
and  none  of  its  witnesses  were  shown  to  have  been- 
skilled  in  the  art  of  cutting  or  folding  envelops. 

We  are  constrained  to  advance  the  opinion  that 
these  so-called  "January  1904  envelops"  were  cut 
and  folded  by  an  expei-t  envelo^j  maker  in  the  factory 
of  the  Transo  Paper  Co.  some  time  subsequent'  to 
January,  1905,  or  one  year  later  than  claimed  by 
Regenstein.  This  theory  is  borne  out  by  the  testi- 
mony of  :Max  Lau  (R.  391  and  following)  that  the 
envelop  he  saw  Regenstein  working  on  was  a  blank 
in  sheet  form  (X.  Q.  34),  and  that  this  sheet  was 
'Maid  out  in  such  a  way  to  make  envelops  out  of  it" 
(X.  Q.  37) ;  "with  several  ivindoiv  transparencies 
on  the  one  sheet  with  a  border  around  each  trans- 
parency" (X.  Q.  40) ;  "so  that  several  envelops  could 
be  cut  out  of  the  printed  sheet"  (X.  Q.  41) ;  ''similar 
to  Complainant's  Exhibit  ' G\" 
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Regenstein  testifies  that  in  1904  he  only  made  one 
envelop  blank  at  a  time  on  a  Universal  Press,  and 
that  it  was  not  until  1905  when  he  organized  the 
Transo  Paper  Co.  and  purchased  special  presses 
whereby  he  was  able  to  print  a  number  of  transpar- 
encies on  a  single  sheet  in  one  operation  (R.  573). 

Regenstein  says  (R.  313,  X.  Q.  226)  "a  stock  en- 
velop today  is  printed  on  a  cylinder  press;  at  the 
time  the  No.  2  envelop  was  made  we  prepared  only 
one  envelop  in  one  operation,  now  in  one  operation 
we  print  twenty-four. ' ' 

Therefore  Lau's  testimony  is  effective  only  to 
prove  the  date  of  1905  for  these  "early"  Regenstein 
operations. 

The  witness  Voss,  who  after  stating  that  he  was 
attracted  to  the  early  work  of  Regenstein  by  the  un- 
usualness  of  the  work,  and  the  peculiar  shape  of  the 
ring  plate,  Q.  19  (R.  408)  says  also  that  his  recol- 
lection is  that  the  sheet  was  printed  with  a  group  of 
three  or  four  transparent  portions  (R.  413). 

Wien,  sworn  and  examined  on  behalf  of  the  de- 
fendant, testifies  that  he  was  working  in  the  shop  of 
the  American  Colortype  Co.  at  the  time  Regenstein 
got  up  these  envelops  in  1904.  First  he  testifies  in 
answer  to  Q.  13  (R.  355)  that  Sauerman  put  on  the 
oil  on  the  envelops,  and  later  in  answer  to  Q.  23,  he 
says: 

''/  printed  the  oil  on  the  paper  and  later  in 
the  afternoon  I  printed  the  border  around  the 
window. ' ' 
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111  auswer  tu  X.  Q.  50  he  declines  to  answer 
whether  he  had  ever  seen  before  this  suit  was 
brought,  the  two  precise  envelops  before  him.  He 
also  declined  to  answer  X.  Q.  63-64  when  asked  to 
state  when  he  joined  the  Franklin  Union,  and  when 
he  made  application  therefor.  He  also  declined  to 
answer  X.  Q.  S4,  when  asked  "what  was  the  general 
comment  around  the  shop  when  this  old  envelop  No. 
1  and  No.  2  was  produced?" 

He  also  declined  to  answer  X.  Q.  75 : 

"X.  Q.  85.  You  said  that  one  of  the  difficul- 
ties you  had  in  getting  up  that  old  envelop,  or 
printing  it,  rather,  was  to  find  a  proper  opaque- 
ing.  Please  give  us  a  detailed  statement  of  just 
the  steps  you  took,  or  the  experiments  you  made 
before  you  arrived  at  what  you  thought  was  a 
satisfactory  result?  1^,    Bann- 

ing *s  Note 

"A.    I  decline  to  answer."  ^^® 

Wien  having  testified  that  Sauerman  printed  the 
oil  and  then  that  he  Wien  had  printed  the  oil,  again 
reverses  himself,  X.  Q.  101,  when  he  says  that  Sauer- 
man printed  the  two  envelops  before  him.  Defend- 
ant's Exhibit  "1"  and  "2,"  and  finally  in  answer  to 
X.  Q.  117  he  admits  he  had  nothing  to  do  with  them. 

Certainly  such  evidence  as  this  does  not  convince 
"beyond  a  reasonable  doubt"  that  Regenstein  was 
the  first  inventor  of  the  subject  matter  here  in  issue. 
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0}son,  the  lithographer  who  is  alleged  to  have 
made  the  very,  first  ring  plates  for  Regeustein,  and 
was  called  to  substantiate  Regenstein!s  testimony,  is 
shown  the  two  "1904  envelops"  face  up  with  the 
legend  printed  on  them  "Defendant's  Exhibits  Jan- 
uary, .1904,  No.  1  and  2,"  and  > then  of  cour'se  is  able 
to  state  that  it  was  in  January,  1904,  that  he  made 
the  ring  and  saw  these  envelops.  On  behalf  of  Com- 
plainant there  was  forthwith  entered  the  objection 
to  Q.  45  (R.  381)  that  it  was  leading,  "in  that  the 
witness  has  just  had  before  him  and  has  carefully 
examined  the  two  envelops  referred  to,  and  has  at- 
temjjted  to  identify  them,  or  certain  work  that  he  did 
on  them,  and  that  on  the  face  of  each  envelop  there 
is  printed,  on  a  typewriting  machine  the  date  which 
it  is  evidently  desired  shall  be  given  by  the  witness 
in  his  question." 

Of  course  the  effect  and  mode  of  asking  such  a 
question  was  to  tell  the  witness  the  desired  date 
which  the  witness  forthwith  proceeded  to  give. 

Therefore,  we  submit  to  this  Honorable  Court  that 
all  of  this  witness's  testimony,  as  far  as  it  relates  to 
this  matter  of  dates,  must  go  out  as  having  been  im- 
properly educed. 

Giving  Regenstein  the  benefit  of  the  doubt  and 
overlooking  the  potency  of  the  "strike"  as  a  memory 
intensifier  we  have  only  Sauerman  and  Behrens  to 
support  him  whilst  Lau  and  Voss  flatly  contradict 
him. 


73 

From  Rcgonsteiirs  testimony,  it  appears  he  did 
iiuthing  whatever  iu  the  envelop  line  between  Jan- 
uary 15.  1904,  when  he  filed  the  Reese  apijlication, 
and  February,  1905,  when  he  organized  the  Transo 
Paper  Co. 

The  undisputed  evidence  shows  that  it  was  subse- 
quent by  several  months  to  November  8,  1904,  (the 
date  of  filing  of  the  Cohn  application)  that  Regen- 
stein  and  the  Transo  Paper  Co.  began  the  manufac- 
ture of  envelops. 

Although  Regenstein  claims  to  have  had  the  idea 
of  an  envelop  made  transparent  by  the  use  of  oils 
and  using  a  border  ''early  in  January,"  1904,  as 
represented  by  his  January,  1904,  exhibits,  yet  long 
subsequent  to  Aug,  9,  1904,  (the  date  of  the  Reese 
U.  S.  patent)  they  filed  other  patents  in  England, 
France  and  Canada  on  the  Reese  invention,  and 
never  mentioned  that  they  preferred  to  use  oil,  nor 
did  they  make  any  mention  of  tJie  use  of  a  border 
around  the  window  for  any  purpose. 

The  Reese  British  patent  was  filed  December  28th, 
1904,  No.  28,592,  accepted  February  16,  1905.  (Com- 
plainant's Exhibit  "K.") 

The  Canadian  patent  was  filed  December  16,  1904, 
issued  March  28th,  1905,  No.  92,373. 

The  French  i)atent  is  dated  April  5,  '05,  if  we  are 
to  believe  Regenstein 's  imprint.  A  French,  like  a 
British  patent,  bears  the  date  of  its  application  and 


74 

not  the  date  of  publication  or  issuance  as  in  the 
United  States. 

THE  ESTABLISHMENT  OF  THE  EXISTENCE  OF  THE 
ALLEGED  PRIOR  USE  OF  REGENSTEIN  BEYOND  A  REA- 
SONABLE DOUBT  IS  ON  THE  DEFENDANT  AND  MUST 
BE  SUSTAINED  WITHOUT  REFERENCE  TO  ANY  PROOFS 
OFFERED  BY  THE  COMPLAINANT  IN  REBUTTAL. 

Cantrell  v.  Wallick,  117  U.  S.  695  (29:1019)  ; 

Coffin  V.  Ogden,  85  U.  S.  18  Wall  120,  124 

(21:821)  823; 

Parker  v.  Stehler,  111  Fed.  210  (opinion  by  Judge 
Gilbert),  quoting  Cantrell  v.  Wallick: 

"The  burden  of  proof  is  upon  the  defendants 
to  establish  this  defense.  For  the  grant  of  let- 
ters patent  is  prima  facie  evidence  that  the 
patentee  is  the  first  inventor  of  the  device  de- 
scribed in  the  letters  patent  and  of  its  novelty." 

In  the  '^ Barbed  Wire  Patent"  case,  143  U.  S.  275, 
also  cited  by  your  Honors,  the  Supreme  Court  says : 

''Witnesses  whose  memories  are  prodded  by 
the  eagerness  of  interested  parties  to  elicit  testi- 
mony favorable  to  themselves  are  not  usually  to 
be  depended  upon  for  accurate  information. 
The  very  fact,  which  courts  as  well  as  the  public 
have  not  failed  to  recognize,  that  ahnost  every 
important  patent,  from  the  cotton  gin  of  Whit- 
ney to  the  one  imder  consideration,  has  been 
attacked  by  the  testimony  of  iritnesses  who 
imagined  they  had  made  similar  discoveries  long 
before  the  patentee  had  claimed  to  have  invented 
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his  (Uriel ,  has  tended  to  throir  a  renal)}  amount 
of  diseredit  upon  all  that  ehtss  of  evidenee,  and 
to  demand  that  it  be  subjected  to  the  closest 
scrutiny.  Indeed,  the  frequency  with  which  the 
testimony  is  tortured  or  fabricated  outright  to 
build  up  the  defense  of  a  prior  use  of  the  thing 
patented,  goes  far  to  justify  the  popular  im])res- 
sion  that  the  inventor  may  be  treated  as  the  law- 
ful prey  of  the  infringer." 

DISCLOSURE  OF  THE  INVENTIONS  IN  SUIT  TO  REGENSTEIN 
BY  COHN  IN  1905. 

In  the  Summer  of  1905,  shortly  after  the  Transo 
Paper  Co.  commenced  business,  Mr.  Cohn  wrote  to 
Mr.  Regenstein  and  warned  him  in  regard  to  his 
(Cohn)  inventions  (R.  140)  and  in  September,  1905, 
sent  Mr.  Regenstein  actual  specimen  envelops  illus- 
trating and  embodying  the  inventions  of  both  pat- 
ents (R.  143).  The  defendant,  after  denying  the 
I'eceipt  of  these  envelops,  stating  they  were  only 
*' sketches"  and  not  envelops,  produces  an  old 
**Cremo  Cigar"  Envelop  to  impeach  their  own  wit- 
ness Regenstein  (Exhibit  FF)  and  confirm  Mr. 
Cohn.  When  Mr.  Cohn  wrote  in  1905,  Mr.  Regen- 
stein characteristically  turned  Mr.  Cohn's  proposi- 
tion down  with  the  excuse  that  he  had  just  quit  the 
three-color  business  (The  American  Colortype  Co.) 
and  was  tired  of  "satisfying  cranks"  (R.  143)  and 
that  he  doubted  Mr.  Cohn's  ability  to  get  a  patent 
anyhow. 

On  the  issuance  of  his  patents,  Mr.  Cohn  wrote 
Regenstein  as  follows: 


76 

"12-4-06. 

**Mr.  Julius  Regenstein, 
"Chicago,  111. 

"Dear  Sir:— 

"I  beg  leave  to  refer  you  to  U.  S.  Patent  No. 
835,850,  Nov.  13,  1906,  issued  to  me  and  to  invite 
you  to  resume  with  me  the  negotiations  hereto- 
fore suspended  by  reason  of  your  doubts  con- 
cerning the  patentability  of  my  invention. 

"It  is  important  that  this  matter  be  given 
your  earnest  attention  at  once,  for,  nov»r  that  the 
delays  of  the  Patent  Office  are  over,  I  propose 
marketing  my  envelops,  and  must  soon  know 
whether  arrangements  with  you  are  to  be  made. 

"Of  more  importance  still  is  the  fact  that  the 
envelops  you  are  now  manufacturing,  a  sample 
of  which  I  enclose,  is  an  infringement  of  my  pat- 
ent as  you  will  see  by  reference  thereto. 

"As  matters  of  this  kind  can  be  gone  into 
much  more  satisfactorily  in  personal  interviews, 
I  believe  it  would  be  to  your  interest  to  come  to 
San  Francisco  innnediately,  so  that  we  may  go 
over  the  matter  thoroughly. 

"Please  advise  me  at  once  whether  I  may  ex- 
pect you  in  connection  with  the  above  matter. 

"Sincerely  yours, 

(Signed)  "Max  M.  Cohn." 

To  this  Mr.  Cohn  received  the  following  letter 
from  Regenstein : 


77 

*' Chicago,  Dec.  10,  1906. 

"Max  W  .  Cohii, 
**416  Jackson  St., 
**San  Francisco,  Cal. 

** Dear  Sir: 

*'I  have  your  favor  of  Dec.  4th  and  in  reply 
wish  to  state  that  we  have  made  envelops  with  a 
ring-  to  cover  the  spreading  of  the  oil,  at  least 
one  year  before  you  handed  in  your  application. 
The  idea,  therefore,  was  not  at  all  novel  and  was 
very  old  as  far  as  we  were  concerned. 

"It  is  very  true  that  you  have  a  patent  which 
I  could  have  obtained  if  I  cared  for  it.  This 
feature  of  a  ring  is  very  immaterial  and  we 
never  considered  it  of  very  much  consequence. 
We  have  made  very  successful  experiments  in 
making  envelops  without  a  ring,  and  expect  to 
have  nothing  else  in  the  futui'e,  on  the  market, 
but  such  envelops  as  mentioned.  We  take  pleas- 
ure in  enclosing  you  a  very  good  envelop  which 
has  no  ring.  If  you  have  anything  to  offer 
which  is  new,  and  of  advantage  to  us,  we  would 
like  to  hear  from  you. 

"Yours  very  truly, 

(Signed)  "Julius  Kegenstein." 

This  IV as  the  first  time  Regenstein  ever  claimed  to 
Cohn  as  having  been  the  first  or  an  original  inventor 
of  the  matter  in  issue. 

Although  in  1906  Mr.  Regenstein  promised  soon  to 
have  a  "ringless"  one-piece  window  envelop  on  the 
market,  yet  six  years  have  gone  by  and  the  Transo 
Paper  Co.  has  never  to  this  day  been  able  to  dispense 
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with  a  ring  (X.  Q.  265).  The  envelop  which  Mr. 
Regenstein  sent  Mr.  Cohn  in  1906  was  a  foreign 
made  envelop  and  not  a  Transo  Envelop  at  all  (Mr. 
Cohn,  R.  148). 

Premeditated  infringement  and  defiance  of  the 
patent  is  shown  by  the  following  letter  written  since 
the  filing  of  the  suit : 

"Transo  Paper  Company, 
"Chicago,  Illinois,  Sept.  22,  1910. 

"Gabriel  Meyerfeld  Co., 
"311  Battery  St., 
"San  Francisco,  Calif. 

"Dear  Sirs: 

"We  have  your  favor  of  the  14th  inst.,  refer- 
ring to  notice  leceived  from  Max  M.  Cohn  with 
reference  to  suit  pending  against  H.  J.  Heinz 
Co.,  as  users  of  Transo  Envelops. 

"This  party  holds  a  worthless  patent,  which 
he  has  tried  to  compel  us  to  buy,  but  for  which 
we  have  no  use.  We  are  fighting  the  case  for 
H.  J.  Heinz  Co.,  and  there  is  no  doubt  but  what 
we  will  be  able  to  prove  our  contention  in  the 
matter.  In  the  meantime,  you  are  perfectly  safe 
in  continuing  to  use  our  envelop,  as  we  will  pro- 
tect you  against  any  possible  action  on  the  part 
of  Cohn. 

"We  are  sending  you  a  further  letter  to  this 
effect  today  from  our  patent  attorneys,  Messrs. 
Banning  &  Banning. 

"Yours  very  truly, 

(Signed)  "Transo  Paper  Co., 

' '  H A.ER  Per  Horace  Anderton. ' ' 
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THE  LETTER  OF  MESSRS.  BANNING  &  BANNING  OF 
DECEMBER  16,  1903.  AND  THE  REESE  1904  AP- 
PLICATIONS ARE  THE  ONLY  DOCUMENTARY  PROOFS 
OFFERED  BY  REGENSTEIN  TO  SUBSTANTIATE  HIS 
CLAIM  TO  PRIORITY,  AND  THEY  ARE  AT  VARI- 
ANCE WITH  HIS  ORAL  TESTIMONY.  THE  CON- 
CLUSION IS  THAT  AS  BETWEEN  COHN  AND  REG- 
ENSTEIN THE  LATTER  HAS  FAILED  TO  OVER- 
COME  EVEN  THE  FILING  DATE  OF  THE  COHN  PAT- 
ENTS, AND  THAT  INDEPENDENT  OF  ANY  REBUTTAL 
PROOFS  OF  COHN,  THE  FILING  DATES  OF  THE  COHN 
PATENTS  ESTABLISH  COHN  AS  THE  FIRST  SOLE  AND 
ORIGINAL  INVENTOR  OF  THE  PATENTED  ARTICLES 
AS  AGAINST  REGENSTEIN. 


THE  *' EXPERIMENTAL"  WORK  OF  REGEN- 
STEIN. 

Even  if  Regeiistein  did  actually  develop  the  inven- 
tion in  Januaiy,  1904,  to  a  point  represented  by  his 
old  "1904  envelops,"  nevertheless,  his  work  was  ex- 
perimental; was  not  persisted  in  and  was  entirely 
laid  aside  until  a  considerable  time  after  Mr.  Cohn 
had  put  his  envelops  commercially  on  the  market, 
and  had  filed  his  applications  for  the  patents  here 
in  suit. 

Regenstein  never  sent  an  envelop  such  as  he  claims 
to  have  got  up  in  1904  through  the  mails,  nor  tried  it 
to  see  what  the  puhJic  woiild  think  of  it. 
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In  other  words^  he  never  put  his  invention  to 
USE  until  long  after  Cohn  had  done  so  and  had 

APPLIED  for  patents. 

Regenstein^s  1904  efforts,  whatever  they  may  have 
been,  were  not  according  to  Regenstein's  own  testi- 
mony, sufficient  under  the  law  to  give  them  any 
effect  as  an  anticipation  of  the  Cohn  inventions. 

Regenstein's  testimony,  as  to  his  1904  activities  is 
most  potent  evidence  of  invention,  and  also  of  the 
fact  that  the  problem,  v^hich  he  was  seeking  to  solve, 
and  which  Mr.  Cohn  had  already  solved,  was  by  no 
means  an  obvious  one,  and  that  success  came  to  him, 
as  it  did  to  Mr.  Cohn,  only  after  months  of  experi- 
menting. 

Regenstein  says  (R.  573)  : 

"Q.  7.  From  January,  1904,  when  you  begun 
until  the  present  time,  has  there  ever  been  a 
period  when  j^ou  discontinued  or  gave  up  the 
work,  of  making  one-piece  transparent  window 
envelops  1 
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A.  We  experimented  during  the  early 
months  of  1904,  and  did  not  experiment  very 
much  during  the  latter  part  of  1904,  since  we  in- 
tended and  did  go  actually  into  business  early  in 
1905,  and  from  tliat  time  on  we  experiinented  in 
various  ways  to  this  present  day. ' ' 

It  is  to  be  observed  that  Regemstein  side-steps  his 
counsel's  query  as  to  ^'diligence''  and  thus  shows  the 
equivalent  of  abandonment  of  the  invention,  until 
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after  Cohn's  envelops  were  on  the  market  and  the 
Cohn  applications  filed. 

Previously,  at  R.  295,  Regenstein  says  in  answer 
toQ.  142: 

*' Since  1905  I  am  actually  engaged  in  the 
printing  and  manufacturing  of  envelops  and 
late  in  1903  and  in  1904  in  connection  with  my 
business  as  a  color-printer,  I  manufactured  and 
experimented  in  the  matter  of  Transo  en- 
velops." 

Again,  at  R.  341,  Regenstein  says  in  answer  to 
R.  D.  Q.  341 : 

"Our  1904  experiments  stood  for  an  envelop 
where  the  ink  representing  the  border  was 
printed  on  the  same  side  where  the  oil  was  put." 

Of  course  such  operations  and  '* experiments"  have 
no  relation  to  the  subject  matter  of  the  second  Cohn 
Patent  because  Regenstein  admits  that  he  did  noth- 
ing with  the  advertising  feature  of  the  Cohn  inven- 
tions until  1908  or  1909,  X.  Q.  149. 

The  purely  experimental  nature  of  the  early  oper- 
ations of  Regenstein  is  vouched  for  by  his  own  wit- 
nesses who  repeatedly  speak  of  the  operations  as 
"experiments." 

THE  LAW  AS  TO  EXPEKIMENTAL  WORK  OR  USE. 

The  rule  governing  this  case,  as  far  as  Regenstein 
is  concerned,  is  expressed  by  the  Supreme  Court  in 
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the  American  Wood  Paper  Co.  v.  Fiber  Disintegrat- 
ing Co.  (known  as  the  Wood  Paper  patent),  23  Wall. 
566;  23  Law  Ed.  31,  as  following: 

"The  patent  of  an  originator  of  a  complete 
and  successful  invention  cannot  be  avoided  by 
proof  of  any  number  of  incomplete  and  imper- 
fect experiments  made  by  others  at  an  earlier 
date.  This  is  true,  though  the  experimenters 
may  have  had  the  idea  of  the  invention,  and  may 
have  made  partially  successful  efforts  to  embody 
it  in  a  practical  form." 

See  Gaylor  v.  Wilder,  10  How.  477,  13  Law 
Ed.  504; 

Barbed  Wire  Patent,  143  U.  S.  275,  36  Law 
Ed.  154; 

Coffin  V.  Ogden,  85  U.  S.  120; 

Cantrell  v.  WaUack,  117  U.  S.  689; 

Bell  V.  People's  Teleplione  Co.,  22  Fed.  309, 
The  Teleplione  Cases. 

Veering  v.  Winona,  155  U.  S.  286,  39  Law  Ed. 
153; 

Brown  v.  Guild  (The  Corn  Planter  Patent), 
23  Wall.  181,  23  Law  Ed.  161 ; 

Lincoln  Iron  Works  v.  McWhirter  Co.,  142 
Fed  967,  C.  C.  A. ; 


83 

GamewcII  Fire  Alarm  Co.  v.  Municipal  Signal 
Co.,  61  Fed.  948,  952. 

Christie  v.  Seybohl,  55  Fed.  69,  C.  C.  A. 

RegcDstcin's  experiments  by  reason  of  their  laying 
dormant  for  fourteen  months  after  he  says  he  made 
them,  and  before  he  began  business  as  the  Transo 
J^aper  Co.,  were  nothing  more  than  "abandoned  ex- 
l)oriments"  during  all  that  period,  and  they  were 
revived  and  perfectel  only  after  Mr.  Cohn  had  filed 
his  application  for  patent  and  made  known  his  in- 
vention to  the  world  by  using  10,000  of  his  envelops. 

In  the  Lincoln  Iron  Works  v.  McWhirter  Co.,  142 
Fed.  967,  C.  C.  A.,  the  Court  said: 

"It  is  not  enough  to  defeat  the  patent  that 
some  one  other  than  Gilmour  had  conceived  the 
invention  before  he  did,  or  had  even  perfected  it, 
so  long  as  it  had  not  been  in  public  use  or  de- 
scribed in  sonic  patent  or  publication.  If  Gil- 
mour was  an  original  inventor,  though  a  subse- 
quent one,  it  was  his  right  to  obtain  a  patent 
unless  he  'surreptitiously  and  unjustly  obtained 
the  patent  for  that  which  was  invented  b.y  an- 
other who  was  using  reasonable  diligence  in 
adaptinii^  and  ])erf(>cting  the  same.'  " 

There  is  nothing  in  the  evidence  to  show  that  Cohn 
ever  gained  any  knowledge  of  Regenstein's  work 
along  these  lines  until  long  after  he,  Cohn,  had  per- 
fected his  invention,  put  it  on  the  market  and  filed 
his  applications  for  patent  here  in  suit.    Aside  from 
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that  Oohn  was  the  earlier  user,  as  well  as  the  first  to 
conceive  and  disclose  to  others. 

Judge  Putnam,  speaking  of  a  claim  to  prior  inven- 
tion, Circuit  Court  of  Appeals,  First  Circuit,  in 
Dececo  v.  Gilchrist  Co.,  125  Fed.  293-296,  is  interest- 
ing: 

' '  Perhaps  the  matter  has  never  been  put  more 
clearly  than  in  the  conclusion  of  a  discussion  as 
to  the  well-woi-n  topic  of  who  was  entitled  to  the 
credit  of  the  practical  discovery  or  invention  of 
the  use  of  anaesthetics,  found  in  Park's  History 
of  Medicine  (2d  Ed.)  p.  312,  as  follows: 

**  'Sir  James  Paget  has  summed  up  the  re- 
spective claims  of  our  four  contestants  in  an 
article  entitled  ''Escape  from  Pain"  published 
in  the  Nineteenth  Century  for  December,  1879. 
He  says:  "While  Long  waited,  and  Wells 
turned  back,  and  Jackson  was  thinking,  and 
those  to  whom  they  had  talked  were  neither  act- 
ing nor  thinking,  Morton,  the  practical  man, 
went  to  work,  and  worked  resolutely.  He  gave 
ether  successfully  in  severe  surgical  operations, 
he  loudly  proclaimed  his  deeds,  and  he  com- 
pelled mankind  to  bear  him." 

"  'As  Dr.  Morton's  son.  Dr.  J.  W.  Morton,  of 
New  York,  says,  when  writing  of  his  father's 
claim:  'Men  used  steam  to  propel  boats  before 
Fulton,  electricity  to  convey  messages  before 
Morse,  vaccine  virus  to  avert  smallpox  before 
Jenner,  and  ether  to  annul  pain  before  Mor- 
ton.'" 

"This  contains  a  line  of  observation  which  is 
ordinarily  just  and  practical,  and  which,  if  ap- 
plied to  the  present  case,  would  prol)ably  enable 
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us  to  dispose  of  the  allej^rd  anticipation  b}'  Mann 
without  furtlu'i-  considoiation.  It  is  not  now 
uectissary,  however,  to  go  into  this  difficult 
topic.'* 

In  Coffin  V.  Ogden,  18  Wall.  120,  21  L.  Ed.  821,  the 
Supreme  Court  said : 

*'//  tin  tiling  was  emhryotic  or  iyichoate;  if 
it  rested  in  speculation  or  experiment;  if  the 
process  pursued  for  its  development  had  failed 
to  reach  the  point  of  consummation,  it  cannot 
avail  to  defeat  a  patent  founded  upon  discovery 
or  invention  which  was  completed,  while  in  the 
other  case  there  was  only  progress,  however  near 
that  progress  may  have  approximated  to  the  end 
in  view.  The  law  required  not  conjecttire  hut 
certainty.  Until  his  work  is  done,  the  inventor 
has  given  nothing  to  the  public." 

This  is  an  attempt  to  defeat  a  meritorious  patented 
invention  by  proof  that  something  similar  had  been 
previously  known,  though  it  had  never  been  per- 
fected, and  had  never  been  any  useful  contribution  to 
human  knowledge  or  convenience. 

His  Honor  Judge  Van  Fleet  has  succinctly  and 
correctly  stated  his  conclusions  on  this  branch  of  the 
controversy  in  accord  with  what  has  been  said 
herein. 

II. 

THE  SO-CALLED  PRIOR  ART. 

This  is  the  second  defense.  In  the  answer  the  de- 
fendant set  up  between  seventy  and  eighty  British 
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and  American  patents  of  which  are  actually  intro- 
duced in  evidence  about  fifteen  or  sixteen  covering 
and  including  in  their  scope  everything  from  an 
"imitation  stained-glass  window"  through  a  gamut 
of  *'book  covers,"  ''coin  bags,"  "devices  for  pack- 
ing hooks  and  eyes,"  "needle  wrappers,"  "tobacco 
cases,"  and  "tablets,"  to  "dressmaking  charts,"  to- 
gether with  a  miscellaneous  sprinkling  of  experi- 
mental and  impracticable  types  of  envelops  and 
wrappers ;  none  of  which,  however,  embody  or  antici- 
pate the  combinations  of  the  claims  sued  on,  or  are 
constructed  or  operate  according  to  the  fundamental 
idea  of  the  Cohn  inventions. 

"The  citation  of  a  large  number  of  patents  as 
anticipation,  tends  to  strengthen  rather  than 
weaken  the  patent  sued  upon,  by  showing  that 
the  trade  had  long  and  persistently  been  seeking 
in  vain  what  the  complainants  finally  accom- 
plished. ' ' 

Forsyth  v.  Garlock,  142  Fed.  461-463. 

' '  Forty-odd  reference  patents  were  not  needed 
to  prove  that  Dean  was  not  a  pioneer  in  the  tele- 
phonic art,  that  he  did  not  originate  the  granu- 
lar-carbon type  of  transmitter,  and  that  he  was 
not  the  first  to  provide  a  means  for  preventing 
the  packing  of  the  granules.  *  "'  *  The  novelty 
of  none  of  the  claims  is  gainsaid  by  any  single 
prior  patent  or  structure;  but  collectively  the 
references  establish  that  all  of  the  elements 
broadly  considered,  which  Dean  used  in  making 
up  his  combination,  were  old  and  were  commonly 
used  in  transmitter  construction.  *  *  *  but  the 
concept  of  such   a   unitary  structure  was  not 
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ohviously  taiij'ht  nor  foreshadowed  l)y  anything 
in  the  ])riiii-  ni't." 

International  Tel.  Co.  v.  Kellogg  Switchboard 
Co.,  171  Fed.  651  (C.  C.  A.). 

Gandy  v.  Main  Belting  Co.,  143  U.  S.  556. 

DuBois  V.  Kirk,  158  U.  S.  58. 

Hancock  v.  Boyd,  170  Fed.  600. 

Novelty  Glass  Co.  v.  Brookfield,  170  Fed.  946. 

The  defendant  has  stated  that  the  Broiun  patent  of 
1862  is  the  nearest  approach  to  the  First  Cohn  Patent 
and  the  Bolda  British  Patent  of  1897  is  the  nearest  ap- 
proach to  tlie  Second  Cohn  Patent.     (R.  536-8. ) 

On  page  537,  Mr.  Bond,  the  defendant's  expert, 
says  in  referring  to  this  so-called  prior  art  of  the  de- 
fendant: ''There  is  no  one  patent  tvhich  meets  the 
requirements  and  conditions  in  all  respects  of  both 
of  the  Cohn  patents.' ' 

THE  PATENTS  TO  TUDOR,  ET   AL. 

On  page  48  and  following,  appellant  in  his  Brief 
refers  to  the  patents  to  Tudor,  Hole,  Leigh  and  to 
Smith  and  Browne.  It  seemed  incredible  that  the 
appellant  would  disclose  the  hopelessness  of  his  case 
by  relying  on  these  patents,  which  are  so  remote 
from  the  art  to  which  the  Cohn  invention  and  the 
Heinz  envelops  belong,  and  in  regard  to  which  pat- 
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ents  the  defendant's  own  expert,  Mr.  Bond  has  testi- 
fied so  unfavorably.  (See  Record,  pages  519-537, 
inclusive.) 

Mr.  Bond  devotes  over  20  pages  solidly  typewrit- 
ten, to  show  the  differences  between  the  patents  re- 
lied on  by  defendant  and  the  Cohn  Patent;  (prac- 
tically the  same  amount  of  space  he  devoted  on  direct 
examination  to  show  similarities). 

At  R.  519-520,  Mr.  Bond  says: 

'^THE  TUDOR  1878  PATENT. 

"The  primary  object  of  the  Tudor  patent  is 
treating  a  blank  sheet  of  paper  so  as  to  produce 
the  appearance  of  a  stained  glass  window,  differ- 
ing in  this  respect  from  treating  a  blank  sheet  of 
paper  for  the  purpose  of  making  an  envelop 
having  a  transparent  window. 

''One  difference  between  the  process  employed 
by  Tudor  and  that  employed  by  Cohn  is  that 
Tudor  employs  a  plurality  of  opaque  lines  or 
borders  to  define  a  plurality  of  transparent  sec- 
tions or  spaces,  while  Cohn  employs  an  opaque 
border  to  define  one  transparent  section  or  space 
in  the  paper. 

''Another  difference  is  the  lack  in  Tudor  of 
any  permanent  printed  matter  or  advertising 
matter  around  the  border  of  the  transparent  sec- 
tion or  window,  which  is  specifically  required  in 
the  Second  Cohn  Patent. 

"Another  difference  is  that  while  Tudor  de- 
fines various  shapes  for  the  transparencies,  such 
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shapes  are  uot  characteristic  of  any  symbol  of 
trade,  as  required  in  the  Second  Cohn  Patent. 

*" Another  difference  is  that  Tudor  uses  his 
prepared  paper  witli  its  different  colored  trans- 
parent sections  as  an  adjunct  to  a  pane  of  plain 
glass,  while  Cohn  uses  his  prepared  paper  as  an 
envelop. 

'* Another  difference  or  dissimilarity  is  that 
the  paper  is  treated  by  Tudor  for  the  production 
of  oinamental  window  glasses  and  not  for  the 
production  of  an  envelop,  as  intended  by  Cohn 
in  treating  the  sheets  of  paper. 

"Undoubtedly  the  invention  of  Tudor  would 
be  merchantable  for  the  purpose  intended,  hut 
not  for  use  as  an  envelop,  and  likewise  the  in- 
vention of  Cohn  would  be  merchantable  as  an  en- 
velop, but  not  as  an  ornamental  window  glass. 

''There  are  other  minor  differences,  such  as 
the  shape  or  outline  of  the  transparent  sections 
of  windows,  of  Tudor,  as  compared  with  the 
transparent  section  or  window  of  the  Cohn 
Patent;  also  in  the  shape  of  the  complete  prod- 
uct ;  also  in  the  laying  on  of  the  opaque  lines  to 
define  the  transparent  sections  of  the  two  arti- 
cles, namely,  the  window  glass  and  the  envelop. 

"These  differences  are  apparent  between  the 
aiticle  produced  by  using  the  Tudor  invention 
and  the  article  produced  by  using  the  inventions 
of  the  two  Cohn  Patents. 

''These  differences  result  in  the  production  of 
articles  for  different  purposes  and  for  different 
conditions  of  use." 

Aside  from  the  "two  best  references"  the  Tudor 
patent  is  a  fair  sample  of  defendant's  anticipating 
patents. 
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The  "prior  art"  has  been  arbitrarily  divided  by 
appellant  in  its  brief  into  several  "divisions" — no 
doubt  according  to  the  degree  of  remoteness  each 
"division"  has  to  the  art  of  merchantable  mailable 
envelops  of  the  Transo  quality. 

The  appellant  occupies  several  pages  of  his  Brief 
(pp.  27-44)  in  an  attempt  to  show  the  analogy  exist- 
ing between  the  art  of  three-color  work  and  the  en- 
velop art.  The  Counsel  for  appellant  frequently  re- 
fers to  the  use  of  borders  in  three-color  work  and  in 
printing  generally,  "to  cover  or  conceal  the  running 
or  spreading  of  the  inks  or  colors."  Such  a  state- 
ment is  unwarranted  by  the  evidence,  because  the 
only  time  that  any  of  the  witnesses  ever  referred  to 
"running  or  bleeding"  of  the  inks  was  in  answer  to 
leading  questions  by  defendant's  Counsel  in  which 
he  attempted  to  put  these  words  into  the  mouths  of 
the  witnesses. 

A  glance  at  the  Osborne  Art  Calendar,  or  at  the 
jjrinting  in  appellant's  brief,  or  at  this  printed  page, 
will  show  that  there  is  absolutely  no  evidence  of 
"creeping,"  or  "spreading,"  or  "bleeding,"  al- 
though the  paper  used  generally,  especially  in  print- 
ing these  briefs,  is  a  soft,  absorbent  paj)er,  wholly 
unadapted  to  take  a  pen. 

The  function  of  the  border  in  the  printing  art  is 
entirely  different  from  the  function  of  the  border  in 
the  art  of  making  envelops.  Mr.  Regenstein's  testi- 
monv  is  intended  to  mislead  those  not  familiar  with 
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the  priutiiig  art,  iiiasinuch  as  be  atteiii^jted  to  show 
that  a  border  is  resorted  to  wheuever  a  priuted  pic- 
ture shows  an  irregular  or  uueveu  outliue.  It  does 
not  take  an  exjiert  to  pntve  the  faUacy  of  this  con- 
tention. 

Firstly — it  is  possible  to  produce  any  picture  or 
cut  without  a  border  as  perfectly  aHd  at  less  expense 
than  with  a  border.  This  is  proven  by  defendant's 
own  exhibit  which  shows  pictures  of  the  same  char- 
acter and  produced  by  the  same  process  both  with 
and  without  a  border.  Defendant's  witness  (see  an- 
swer X.  Q.  6S)  testified  that  a  border  adds  to  the 
expense  of  a  printed  job. 

Secondly — It  would  be  optional  with  the  purchaser 
if  he  would  accept  a  picture  with  a  border  when  he 
placed  an  order  with  his  printer  for  a  picture  with- 
out a  border.  It  is  safe  to  assume  that  in  the  majoi- 
ity  of  instances  such  a  job  would  not  be  accepted. 
For  instance :  If  a  concern  that  used  a  label,  show- 
ing a  jDicture  of  its  trade  mark,  for  many  years, 
placed  an  order  with  a  printer  for  a  lot  of  labels  to 
be  exactly  the  same  as  a  sample  submitted,  and  this 
sample  label  did  not  show  a  border  around  the  pic- 
ture of  the  trade  mark,  is  it  reasonable  to  suppose 
that  the  printer  would  arbitrarily  take  it  upon  him- 
self to  print  a  border  around  -the  picture  of  the  trade 
mark?  And  if  he  did,  would  it  not  be  a  certaintj^ 
that  the  concern  ordering  the  label  would  reject  same 
on  account  of  it  being  diffei  ent  from  the  sample  sub- 
mitted?   The  facts  are,  as  shown  by  defendant's  own 
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witnesses  and  Art  Calendar  Exhibit,  that  invariably 
it  is  decided  before  any  picture  is  printed,  whether 
or  not  it  is  to  have  a  border  and  the  plates  are  made 
accordingly. 

The  testimony  submitted  to  show  that  borders  are 
used  in  the  printing  ait  in  the  same  manner  as  in  the 
production  of  a  transparent  window  envelop  is  not 
convincing,  nor  is  it  borne  out  by  actual  facts.  Mr. 
Regenstein  himself  admitted  that  making  paper 
transparent  has  nothing  to  do  with  the  printing  art. 
(See  answer  to  X.  Q.  253. ) 

We  agree  with  Mr.  Regenstein  that  there  is  no 
similarity  in  the  two  arts,  envelop  making  and  the 
manufacture  of  three-color  work.  As  a  matter  of 
fact  they  are  very  dissimilar.  In  printing,  gi^eat  care 
must  be  taken  that  the  iok  does  not  penetrate  the  sur- 
face of  the  paper,  because  in  many  instances  both 
sides  of  the  paper  are  printed :  but  even  if  only  one 
side  is  piinted,  it  is  essential  that  the  reverse  side  is 
kept  clean  and  unmarked. 

In  rendering  paper  transparent  as  practiced  by 
^Ir.  Cohn  and  the  defendant,  an  entirely  opposite  re- 
sult is  sought — it  is  absolutely  necessary  to  penetrate 
beneath  the  surface  of  the  paper.  Both  sides  of  the 
paper  must  be  affected  as  no  transparency  wauTd 
exist  if  only  one  side  were  affected. 

** Printing"  does  not  in  any  way  change  the  char- 
acter or  consistency  of  the  paper,  the  impression 
merely  appearing  on  the  surface  of  same,  while  ren- 
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dering  paper  "transparent"  changes  the  character 
of  the  paper,  as  it  is  absolutely  necessary  to  pene- 
trate every  fibre  of  the  paper. 

In  printing  a  border  around  a  picture,  as  the  evi- 
dence shows  and  the  Court  knows,  it  is  invariably 
printed  on  the  same  side  of  the  paper  as  the  picture 
itself,  because  it  is  obvious  that  printing  a  border  on 
the  reverse  side  would  be  useless.  Air.  Regenstein 
and  his  witnesses  testified  that  in  making  envelops 
in  1904  they  printed  the  border  on  the  same  side  of 
the  paper  that  the  oily  preparation  was  applied.  (R. 
D.  Q.  341.)  Regenstein  says:  *'Our  1904  experi- 
ments stood  for  an  envelop  where  the  ink  represent- 
ing the  border  was  printed  on  the  same  side  where 
the  oil  was  put." 

It  was  therefore  not  until  1905  when  Regenstein 
started  to  manufacture  envelops  commercially  that 
he  abandoned  all  of  his  own  experiments  and 
adopted  the  Cohn  method  of  printing  the  border  on 
the  reverse  side  in  this  connection.  Meanwhile  Cohn 
had  his  application  filed  describing  this  method  in 
November,  1904,  and  had  already  scattered  broadcast 
ten  thousand  envelops  all  over  the  United  States,  so 
that  in  accordance  with  Regenstein 's  own  evidence 
Cohn  was  the  first  one  to  print  a  border  on  the 
reverse  side  and  on  top  of  the  irregularities,  and  the 
Transo  and  Heinz  envelops  are  evidence  of  the  fact 
that  this  is  the  only  way  to  make  envelops  of  this 
sort. 
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THE   ''best   reference''   ARGUMENT  OF   DEFENDANT. 

By  having  the  defendant  single  out  the  Brown  and 
the  Boldt  patents  as  being  the  most  in  point  for  the 
respective  Cohn  patents,  our  work,  and  the  work  of 
the  Court,  is  very  much  simplified. 

The  case  at  bar  is  thus  brought  squarely  within 
the  doctrine  of  the  case  of  Waterhury  Buckle  Co,  v. 
Aston,  183  Fed.  120,  C.  C.  A.,  Second  Circuit,  Judge 
Coxe  speaking  for  the  Court: 

"That  the  patent  is  not  anticipated  is  con- 
ceded by  the  defendant's  expert.    He  says: 

*'  'If  you  wish  me  to  find  a  single  illustration 
in  any  single  reference  which  exactl}^  agrees  in 
all  particulars  with  the  device  of  the  patent  in 
suit  I  am  free  to  state  that  I  do  not  find  it  and  I 
do  not  think  there  can  be  anything  found  in  my 
previous  testimony  to  the  effect  that  I  have 
claimed  to  find  it. 

"  'X.  Q.  I  understand  you  to  admit  that  no 
patent  and  no  exhibit  discloses  the  particular 
thing  set  forth  by  claim  1  of  the  patent  in  suit. 
What  I  wish  you  to  do  now  is  to  state  f(jr  the 
information  of  the  court  and  to  simplify  the 
consideration  of  the  case  by  the  court  what  one 
patent  or  exhibit  comes  the  closest  on  the  whole, 
taking  everything  into  consideration,  to  meeting 
claim  1  as  you  find  it?  A,  The  first  part  of 
your  question  is  correct,  and  in  reply  to  the  lat- 
ter part  of  your  question  I  would  again  refer  to 
the  U.  S.  patent  to  La  Chappelle,  No.  485,104, 
as  coming  the  nearest,  all  things  considered,  to 
the  device  of  the  patent  in  suit. 
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**  'X.  Q.  Now,  to  save  time,  I  will  ask  the 
Siinio  question  as  to  claims  2,  4,  5,  and  6,  of  the 
patent  in  suit?  A.  On  the  basis  of  your  ques- 
tion and  in  my  opinion  the  same  reference  ap- 
j)lies  to  the  other  claims. 

"  'X.  (^.  Then  in  your  oi)inion  the  La  Chap- 
pellc  patent  Xo.  485,104  eonies  the  closest  on  the 
whok'  taking  everything  into  consideration  in 
your  opinion  to  meeting  the  invention  of  the 
]iatent  in  suit  and  the  terms  of  claims  1,  2,  4,  5, 
and  (i  of  the  patent  in  suit,  out  of  all  tlie  exhibits 
in  the  case?    A.   It  does.' 

**lt  seems  necessary,  therefore,  to  examine 
onlfi  the  La  ChappcUe  patent.  A  diagram  of  the 
device  of  this  patent  will  be  found  in  the  opinion 
of  the  Circiut  Court.  La  Chappelle  states  that 
his  object  is — 'to  produce  an  im])r()ved  form  of 
buckle  that  is  esi)ecially  adapted  for  use  in  sus- 
penders; and  it  consists,  mainly,  in  improved 
means  of  holding  the  web  of  the  suspender 
secvirely  without  cutting  or  tearing  it  and  of  a 
secure  and  sim])le  means  for  uniting  the  button- 
holed ends  of  the  buckle.' 

"Evidently  the  patentee  did  not  have  the 
Peller  concept.  His  was  not  a  rustless  buckle 
and  was  not  designed  to  be  such.  A  person 
skilled  in  the  art,  familiar  with  the  complain- 
ant's buckle  might,  by  removing  the  hooked 
part,  reconstruct  the  La  Chai)pelle  device  so  that 
it  would  accomplish  in  an  awkward  manner  the 
same  result  as  Peller,  but  this  is  not  enough.  A 
jHitvnt  cannot  he  invalutatcd  hi)  a  structure 
wlricli  can  only  he  altered  into  an  anticipation 
hy  tJic  use  of  in\'entivc  skill.  There  is  nothing 
in  the  La  ('liapi)elle  device  to  suggest  the  Peller 
device  to  the  mechanic.  It  does  not  operate  and 
was  not  intended  to  operate,  in  the  same  way, 
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and,  witliout  radical  changes,  it  is  incapable  of 
producing  the  same  result." 

As  stated  by  Judge  Coxe,  it  would  seem,  therefore, 
necessary  only  for  this  Court  to  examine  the  Brown 
patent  with  respect  to  the  First  Cohn  Patent  and  the 
Boldt  patent  for  the  Second  Cohn  Patent.  But  evi- 
dently, as  we  will  see,  neither  Brown  nor  Boldt  had 
the  Colm  concept.  It  is  true  that  Mr.  Bond,  who  is 
manifestly  unfamiliar  with  this  line  of  work,  has 
endeavored  to  reconstruct  and  alter  the  Brown  and 
Boldt  patents  in  an  attempt  to  meet  Ids  concept  of 
the  Cohn  patents;  but,  as  was  said  in  McMichael  d- 
Wildman  Manufacturing  Co.  v.  Ruth  et  al.,  128  Fed. 
706,  63,  C.  C.  A.  304: 

"The  fact  that  an  expert,  with  a  patent  before 
him,  might  be  able  to  Ijuild  up  the  structure  cov- 
ered thereby,  by  selecting  and  adapting  appli- 
ances theretofore  known,  does  not  overcome  the 
presumption  of  invention  arising  from  the 
granting  of  the  patent,  where  neither  the  same 
combination  in  its  entirety  nor  the  same  mode  of 
operation  had  previously  been  described  or 
known." 

THE  BROWN  1862  PATENT. 

The  drawings  of  this  patent  apjDear  on  the  oppo- 
site page. 

With  regard  to  the  differences  between  Brown  and 
the  Second  Cohn  Patent,  Mr.  Bond  says  (R.  518)  : 

"The  envelop  of  this  Brown  1862  patent  dif- 
fers from  the  envelop  of  the  Cohn  Second  Pat- 
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ent,  in  not  hainng  the  transparent  section  or  win- 
dow in  outline  characteristic  of  some  symbol  of 
trade,  and  in  not  liavinif  an  o}>nquf  border  sur- 
rounding this  spc'cilic  type  of  window. 

**  A  further  difference  is  that  the  Cohn  Second 
Patent  makes  provision  for  permanent  printed 
matter  or  advertisinc;  matter  on  the  o])aqu(*  !)or- 
der  around  the  transparent  section  or  window, 
and  of  a  character  to  co-operate  with  the  outline 
of  tlie  window  to  indicate  a  ])articular  hrand  of 
goods. 

''The  difference  between  what  Brown  in- 
tended and  what  Colm  intended  in  the  use  of 
printed  matter  or  advertisint^r  mattei*  is  the  dif- 
ference l)etween  phicing  such  matter  on  the  card 
used  l)y  Brown  independent  of  the  envelop 
])roper,  and  placing  such  permanent  printing 
matter  on  the  face  c^f  the  envelop  (nitside  of  the 
transparent  section  or  window.  In  the  one  case, 
that  of  Blown,  the  printed  matter,  whatever  its 
nature,  was  not  a  j^ermanent  part  of  the  envelop, 
while  in  Cohn  such  printed  matter,  whatever  its 
nature,  formed  a  peimanent  i)ait  of  the  en- 
velop.'* 

This  last  statement  that  Brown  "intended"  or  de- 
signed his  envelop  as  an  envelop  with  the  printed 
matter  on  the  enclosure,  if  it  meant  any  more  than 
the  address  on  tlie  enclosure,  is  entirely  misleading. 
Brown  has  no  suggestion  of  advertisement. 

As  to  the  merchantableness  of  the  two  envelops, 
Brown  and  the  Second  Cohn,  Mr.  Bond  ventures  the 
following  (R.  519)  : 

''This  same  difference,  as  to  merchantable- 
ness (i.  e.,  in  favor  of  the  First  Cohn  Patent)  is 
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also  applicable  to  the  enveloj)  of  the  Cohn  Sec- 
ond Patent,  and  in  addition  to  the  border,  prob- 
ably having  the  advertising  matter  or  printed 
matter  a  permanent  part  of  the  envelop  would  in 
some  cases  make  the  envelop  more  merchantable 
than  where  such  printed  matter  or  advertising 
matter  was  on  a  separate  card.  This  would  be 
the  case  where  the  party  using  the  envelop 
wanted  to  make  prominent  the  business." 

Thus  the  defense  is  forced  to  patentably  ^distin- 
guish between  the  Broivn  patent  and  the  Cohn  pat- 
ents! As  was  said  in  Go7'7nully -Jeffrey  Mfg.  Co.  v. 
Stanley  Cycle  Mfg.  Co.,  90  Fed.  280: 

*'The  English  patent  shows  a  clumsy  device 
which  apparently  never  went  into  successful 
operation.  It  seems  to  be  conceded  that  the  Eng- 
lish structure  can  not  be  used  as  the  Jeffrey 
structure  is  used  without  first  making  several 
important  changes.  The  proof  leaves  no  doubt 
on  that  subject.  It  is  argued  that  these  changes 
might  have  occurred  to  the  skilled  artisan.  That 
they  did  not  occur  to  any  one  until  Jeffrey  made 
the  invention  is  evident.  Tliey  seem  simple 
enough  now,  but  invention  depended  upon  their 
being  successfully  wrought  out.  /;/  short,  in 
these  changes  lies  tJie  difference  between  the 
commercial  failure  of  the  English  patent  and 
the  widely  recognized  success  of  tJte  patent  at 
bar.'' 

In  the  case  of  General  Electric  Co.  v.  Wise,  119 
Fed.  926,  it  is  said : 

''However  close  the  resemblance  between 
some  prioi'  alleged  invention,  even  when  put  into 
actual  use,  and  the  i)atented  invention,  if  such 
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alh'Kod  ])ri(n*  invention  was  not  operative,  and 
failed  to  jn-oduee  the  beneticial  results  sought 
and  produced  by  the  ]>atent,  it  could  not  consti- 
tute j)rior  invention.  In  such  case  the  patented 
invention  can  imt  he  regarded  as  old." 

Or  as  epitomized  in  The  Barbed  Wire  Patent  case, 
143  U.  S.  282:  ''It  is  the  last  step  that  wins*';  and 
that  is  the  step  Courts  will  protect. 

brown's  idea  impractical  if  not  impossible  of 
realization. 

Turning  to  the  testimony  on  behalf  of  complain- 
ant as  to  the  differences  between  Brown  and  the 
Cohn  inventions,  we  have  a  very  clear  statement  and 
understanding  of  the  same  presented  by  Mr.  Cohn 
(R.  205): 

"1  tind  that  the  only  method  described  intelli- 
gently by  Blown,  is  that  of  taking  a  jjieee  of 
envelop,  of  the  proper  size  and  shape  and  cut- 
ting same  out  of  the  envelop  covering  the  ai)er- 
ture  thus  made  with  transpai  ent  i)aper,  or  other 
equivalent  transi>aient  covering.  This  is  the 
<mly  method  that  is  expressed  intelligently 
enough  to  jillow  ar;y  one  to  make  an  envelop;  all 
other  descripti(m  being  either  too  vague  in  its 
character  or  iui])ossible  in  its  execution.  To 
exem])lify,  Hrown  states:  'There  may  be  only  a 
transparent  jxu'tion  B  large  enough  to  exhibit 
the  "direction"  through  it,  and  this  may  be 
made  eithej-  by  rendei'ing  a  portion  of  the  en- 
velop 01-  wiaj)per  itself  trans]javent  by  the  same 
means  or  substances  as  em])loyed  for  making 
tracing  paper.'    As  explained  before  in  my  testi- 
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mony,  if  Brown  undertook  to  do  what  he  says 
might  be  done  in  his  patent,  he  would  render  the 
entire  envelop  transparent.  The  only  other 
method  described  by  Brown  aside  from  the  two 
just  mentioned,  is,  as  follows: 

''  'Instead  of  making  only  a  small  portion  of 
the  envelop  or  wrapper  transparent  the  whole 
envelop,  or  at  least  the  whole  face  of  it  may  be 
made  transparent.' 

"I  can  see  no  method  whatever  in  this  last 
statement  of  Brown  as  the  speciiications  contain 
nothing  in  reference  to  this,  aside  from  what  I 
have  just  quoted,  and  it  is  impossible  for  me  to 
imagine  what  method  he  had  in  his  mind. 

"As  to  the  means  employed  by  Brown  in  his 
patent,  the  only  two  means  he  expresses  are  that 
of  making  paper  transparent,  'by  the  same 
means  or  substances  as  employed  for  making 
tracing  pa23er  or  any  other  in  the  process  of 
manufacturing  paper';  the  other  being  the 
means  of  cutting  out  a  jDortion  of  the  envelop 
and  covering  same  with  transparent  paper. 

"The  only  qualities  of  paper  to  be  used,  ex- 
pressed by  Brown,  are  as  follows :  tracing  paper, 
transparent  paper,  and  an  opaque  wrapper.  The 
transparent  paper  is  to  be  used  in  covering  a 
hole  in  the  opaque  paper." 

And  R.  152: 

"It  is  very  evident  that  Mr.  Brown  had  abso- 
lutely no  knowledge  of  the  paper  business,  nor 
had  he  tried  to  manufacture  envelops  in  accord- 
ance with  his  own  specifications.  It  is  impos- 
sible to  make  paper  transparent  in  spots  by  the 
same  means  as  making  tracing  paper.    It  is  also 
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foreign  to  the  art  of  paper  makimj  to  make  a 
sheet  of  paper  wliieli  will  be  partly  opaque  and 
partly  traiisjtareiit.  Any  (Uie  familiar  with  the 
inanufuctun  of  papir  knows  thai  a  sheet  must 
be  uniform  from  end  to  end,  and  cannot  be  pro- 
duced with  tiansparent  si)ace  as  Brown  evi- 
dently thoui^ht  could  1)0  done.  The  same  is  true 
of  tracinj:;  paper:  it  bcin^  imi)(>ssible  to  treat  a 
sheet  so  that  it  would  be  transparent  only  in  cer- 
tain ])re(leteiniined  ])laces.  Mr.  Brown  further 
shows  his  ignorance  of  the  ])aper  business  by 
statin J2:,  'the  cost  of  manufacturing  the  improved 
env('l()])s  will  scarcely,  if  any,  exceed  that  of 
ordinary  envelops  now^  in  use.  Foi'  while  the  ad- 
ditional cost  of  rendeiing  the  envelops  and 
wra])pers  transpai'cnt,  will  be  but  little,  a  cheaper 
qi;;ility  of  i)a])er  may  be  employed,  not  requiring 
to  be  finished  so  higldy  as  for  receiving  the  pen.' 
TTnd  Ml'.  Brown  been  familial'  with  the  ])aper 
business  he  would  not  have  made  a  blunder  of 
this  kind,  because  instead  of  requiring  a  cheaper 
paper,  it  requires  a  ])aper  costing  fouj*  or  five 
times  as  much  as  ordinary  envelop  paper  in 
order  to  lender  it  transparent  by  'the  same 
menus  or  substances  as  em])l()yed  for  making 
ti-acing  ])aper.'  Summing  u]>,  I  might  state  that 
it  would  be  entirely  impractical  to  make  a  suit- 
able conimercial  envelop  in  the  manner  described 
in  the  Brown  patent.  This  statement  is  substan- 
tiated by  the  fact  that  no  commercial  envelops 
weic  ever  produced  under  the  Brown  patent." 

Brown,  therefore,  does  xot  embody  either  the 
Traxso  or  the  Cohn  concept. 

Mr.  Cohn  shows,  in  answer  to  Q.  76-77,  that  the 
samples  of  Brown  proffered  by  the  defense  are 
bogus.    Tn  referring  to  these  exhibits  Mr.  Cohn  said : 
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*'As  stated  by  defendant's  counsel  on  page 
374,  of  the  defendant's  testimony,  the  envelop 
referred  to  'was  made  by  the  Transo  Company 
on  the  same  kind  of  paper  used  for  their  stock 
envelops  and  the  same  printing  plates  for  apply- 
ing the  oil  used  in  making  it  that  is  used  for  the 
stock  envelop,  but  with  the  tinted  matter 
omitted  from  the  inner  side  of  the  paper,  and 
the  ring  or  border  omitted  around  the  window  on 
the  outside.'  This  statement  made  by  Mr. 
Banning  probably  explains,  better  than  I  can, 
the  existing  differences.  Mr.  Broivn's  patent  is 
entirely  silent  as  to  the  use  of  oil,  he  makes  no 
mention  in  his  specifications  of  using  printing 
plates  and  I  am  sure  would  never  accomplish 
the  result  here  produced  in  this  Exhibit  if  he 
followed  his  own  specifications." 

As  said  in  Kimball  v.  Waters  Co.,  117  Fed.  239 : 

"If  the  questions  of  identity  of  operation  and 
results  of  a  patented  device  and  an  alleged  an- 
ticipating device  were  to  be  decided  upon  the 
contradictory  testimony  of  experts,  preference 
should  he  given  to  tlie  testimony  of  complain- 
ant's experts  tvJio  had  been  engaged  in  tJte  busi- 
ness to  ivhich  the  patented  device  pertained  as 
against  defendant's  expert  who  had  had  no  prac- 
tical experience." 

Theoretical  modifications  of  the  prior  art  are 
not  permissible  under  the  law  to  make  out  antici- 
PATION. 

As  your  Honors  said  in  the  case  of  Los  Alamitos 
Sugar  Co.  v.  Carroll,  173  Fed.  280 : 

"It  is  not  sufficient  to  constitute  anticipation 
that  the  devices  relied  upon  might  hy  a  i>rocess 
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of  modificiition,  reorganization,  or  combination 
with  each  other,  he  niadr  to  aecom])lish  the  func- 
tion performed  bv  the  device  of  the  patent  sued 
on.'^ 

In  speaking  of  this  rule  of  law,  the  Court,  in  the 
case  of  Western  Electric  Co.  v.  Howe  Tel.  Co.,  85 
Fed.  656,  said: 

**The  force  of  this  ruling  and  the  similar  rul- 
ing in  Clougli  v.  Barker,  106  U.  S.  175,  is  made 
manifest  in  its  practical  application  to  the  rights 
of  parties,  by  the  retiection  that  all  earlier  pat- 
ents set  up  in  defense  against  a  later  patent  sued 
uj)on  are  but  the  record  of  evidence  of  the  status 
the  ait  has  reached.  The  rights  under  such  later 
patent  are  subject  to  what  this  record  evidence 
actually  shows.  To  chaufje  fJiis  record  by  per- 
tnittiufj  theoreficnl  modifications  of  these  earlier 
patents,  would  be  the  same  in  principle,  as  to 
chanf/c,  by  interpolation  or  modification  any 
other  eridencc  between  the  parties." 

"A  patent  cannot,  as  an  anticipation  of  a 
later  patent,  have  implied  into  it  from  necessity 
m(»re  than  it  fairly  shows  to  make  it  represent 
an  operative  structure.  What  is  required  and 
not  so  shown  is  left  for  later  inventors." 

Wirt  V.  Farley,  84  Fed.  891. 

At  pages  15-16  of  Appellant's  Brief,  appears  the 
following : 

"The  Brown  Patent  says:  'By  rendering  a 
portion  of  the  envelop'  not  the  whole  of  it  but  a 
portion — 'transparent  by  the  same  means  or 
substances  as  employed  for  making  tracing 
paper  or  any  other'  transparent.    What  'means 
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or  substances'  are  used  for  making  tracing  paper 
transparent?  Oil  or  oily  substances,  as  every- 
body knows.  The  tracing  paper  in  children's 
picture  tracing  books  used  for  forty  years  or 
more  is,  as  its  very  appearance  shows,  rendered 
transparent  by  oils  or  oily  preparations.  The 
Century  Dictionarj^  1890,  under  the  heading  of 
Oils  says:  'Oiled  paper,  paper  saturated  with 
oil  either  to  render  it  transparent  and  thus  fit 
for  tracing  purposes,  or  to  make  it  waterproof.' 
Brown  speaks  to  those  skilled  in  the  art  of 
making  paper  and  who  knew  that  oily  prepara- 
tions were  used  in  making  'tracing'  paper,  and 
so  he  tells  them  that  a  portion  of  the  envelop, 
'large  enough  to  exhibit  the  "  'direction'  " 
through  it'  was  to  be  made  transparent  by  using 
the  appropriate  'means  or  substances' — any 
suitable  oily  preparation." 

This  identical  statement  of  Counsel  was  made  in 
the  Court  below.  We  make  now  the  same  answer  we 
did  then : 

One  fallacy  in  defendant's  line  of  reasoning  lies 
in  the  fact  that  the  Brown  patent  was  issued  in  1862 
and  the  defendant's  Counsel  refers  to  a  publication 
30  years  later  to  define  something  which  was  "fit  for 
tracing  purposes"  but  which  later  publication  does 
not  of  itself  even  describe  how  "tracing  paper"  is 
or  was  made. 

Neither  the  Brown  patent  shows,  nor  is  there  any 
publication  contemi^oraneous  with  or  prior  to  Brown 
before  the  Court  to  show,  even  how  tracing  paper  at 
the  time  of  the  Broum  invention  was  made.    Even  if 
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there  was  such  contemporary  information,  it  is  mani- 
fest that  the  Brown  patent  could  only  be  explained 
by  extraneous  evidence;  and  still  with  nothing  what- 
soever to  coniiiiuiiicate  to  those  skilled  in  the  art 
what  was  in  the  inind  of  Brown  or  what  his  intention 
was. 

Brown's  potent  does  not  teach  anyone  how  to  make 
an  envelop  such  as  either  the  defendant  or  the  com- 
plainant produces.  As  far  as  disclosing  anything  to 
the  public  is  concerned  Brown  might  just  as  well 
have  said:  "by  the  same  means  and  substances  as 
emjiloyed  for  making  glass  or  celluloid/'  for  produc- 
ing the  window  leaving  the  remainder  of  the  envelop 
opaque.  As  pointed  out  in  the  testimou}%  it  is  just  as 
impossible  to  render  a  "portion"  of  an  envelop 
trans])arent  "by  the  same  means  or  substances  as  are 
employed  in  making  tracing  paper"  as  it  would  be 
to  render  it  transparent  by  the  same  means  or  sii'- 
stances  as  employed  for  making  glass  or  celluloid. 

"A  PATENT  IS  GRANTED  FOR  SOLVING  A  PROBLEM, 
NOT  FOR  STATING  ONE.  "—COLUMBIA  MOTOR  CAR  CO. 
V.  DUERER  &  CO.,  184  FED.  893,  C.  C.  A.  (SELDEN  AUTO- 
MOBILE PATENT). 

AS  SAID  BY  YOUR  HONORS  IN  ONE  OF  THE  RAISIN 
SEEDER  CASES,  182  FED.  59: 

"IT  IS  ONE  THING  TO  INVENT  THE  THEORY  OF  A 
MACHINE.  IT  IS  QUITE  ANOTHER  THING  TO  INVENT 
A  SUCCESSFULLY  OPERATING  MACHINE." 


106 

IF  BROWN  DESCRIBES  A  PRACTICAL  METHOD  SO 
CLEARLY,  WHY  HAS  REGENSTEIN  SPENT  $100,000.00  IN 
TRYING  TO  PERFECT  HIS  TRANSPARENCY? 

Why  didn't  he  follow  the  method  which  he  says 
Brown  so  clearly  taught.  He  certainly  had  the 
benefit  of  all  Brown's  teachings  because  he  learned 
soon  after  the  filing  of  the  Reese  abandoned  applica- 
tion in  January,  1904,  of  the  existence  of  Brown. 
These  are  strange  inconsistencies  not  satisfactorily 
explained  by  the  Appellant. 

In  conclusion,  we  invite  the  Court's  attention  to 
Judge  Van  Fleet's  careful  analysis  of  Brown  as  a 
defense. 

BUSCH  BRITISH  PATENT. 

The  drawings  of  the  patent  are  shown  on  the 
opposite  page. 

The  Busch  patent  may  be  considered  in  two  as- 
pects : 

1st — as  to  what  it  actually  is  and  shows,  and 

2nd — as  to  what  the  defendant's  expert  thinks  it 
shotvs. 

The  Busch  envelop  is  made  from  transparent 
paper  and  not  from  opaque  paper  and  is  substan- 
tially like  the  Cohn  &  Shipp  British  patent  already 
referred  to  and  Exhibit  R. 
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The  defense  has  imayined  that  this  transi)areiit 
envelop  of  Husch  showed  a  border.  If  the  Court  will 
but  casually  exainiue  the  drawings  of  Busch  they 
will  SCO  that  it  does  not  show  a  border,  ^l**  far  as  the 
draie{n(js  teach,  the  Busch  envelop  is  a  plain,  uncol- 
ored,  unpriuted  common  ordinarij  transparent  en- 
velop. Tlu'  fallacy  of  the  defense  appearing  just  as 
in  the  Cmirt  below,  repeatedly  in  its  brief,  carries  its 
own  refutation. 

Mr.  Cohn,  at  1\.  155,  points  out  that  Mr.  Bond  mis- 
took the  outline  of  the  enclosure  shown  in  the  draw- 
ings, Fif/s.  1  (ind  .2  of  Busch,  for  a  border.  A  care- 
ful inspection  however  of  the  drawings  in  question 
prove  conclusively  that  there  is  no  border  shown. 
Both  Figs.  1  and  2  show  the  enclosure  as  is  natural 
in  such  instances,  to  rest  toward  the  bottom  of  the 
envelop.  Fig.  2  shows  a  broken  section  of  the  en- 
velop witli  the  enclosure  still  remaining  in  place. 
Had  there  been  a  border  on  the  envelop  face  it  would 
not  have  shown  in  the  place  that  is  torn  away  to  show 
the  enclosure. 

In  Busch  the  entire  face  of  the  envelop  is  trans- 
parent. 

BUSCH  A  FAILURE. 

"Q.  83.  Referring  to  these  envelops,  defend- 
ant's Hxhibit,  Huscli,  1896,  Nos.  1,  2  and  3,  ap- 
pealing opposite  page  400,  I).  R.,  are  those  en- 
velops, or  either  of  them,  commercial,  practical 
env('l()])s  suitable  for  the  uses  to  which  vour  en- 
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velops  and  the  Transo  envelops  have,  or  are  put, 
that  is,  as  a  mailable  commodity?" 

Mr.  Cohn: 

"No.  None  of  the  envelops  mentioned  are 
practical  or  salable.  In  my  previous  testimony 
I  have  explained  the  undesirable  features  of  an 
envelop  made  from  transparent  stock.  All  of 
these  objectionable  features  are  present  in  the 
Exhibits  referred  to.  Briefly  summarized  the 
objections  are  as  follows:  They  are  brittle  an'd 
flimsy.  They  do  not  seal  readily.  They  do  not 
hold  the  stamp  ivith  sufficient  strength.  It  tvould 
be  imj)ossible  to  post  mark  Busch  specimens  2 
or  3,  owing  to  the  dark  background  made  neces- 
sary to  kill  the  transparent  nature  of  the  paper. 
Busch  specimen  No.  1,  when  used  in  connection 
with  a  white  enclosure,  u'ould  have  all  the  char- 
acteristics and  appearance  of  a  'mourning'  en- 
velop. They  tvould  not  serve  as  safe  closures 
and  would  be  torn  and  disfigured  in  the  mail. 
They  wotdd  find  no  sale  on  tlte  market." 

Concerning  the  manufacture  of  transparent  paper 
and  refuting  the  proposition  put  forward  by  the 
defense  that  par  a  fine  or  oil  were  used  in  making  the 
Busch  envelops,  Mr.  Cohn  says  (R.  158) : 

"The  paper  used  in  the  manufacture  of  this 
envelop  was  never  an  opaque  paper.  It  comes 
from  the  paper  machines  in  transparent  form 
just  as  it  now  appears,  and  has  never  been 
treated  with  paraffine  or  oil  of  any  description, 
since  it  left  the  paper  macliine.  The  process  of 
making  this  paper  transparent  has  long  been 
confined  to  some  special  mills  in  Germany,  and 
it  has  only  been  but  very  recently,  say  within 
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tlie  last  two  years,  that  two  mills  liave  started 
niamit'acturiujj:  this  character  of  paper  in  the 
rnitcd  States;  the  duty  having  })eeii  recently 
raised  on  this  cnniinodity  t«)  sucii  an  extent  that 
it  lias  been  an  inducement  for  some  of  the  for- 
eijj^n  ])aper  makers  to  undertake  the  manufac- 
ture of  this  character  of  pajnr  in  the  Tnited 
States.  The  resultant  transparency  of  this 
paper  is  occasioned  by  the  various  ingredients 
that  are  j)Ut  in  tiic  beaters  duiiut;  the  i)r(>cess  of 
its  manufacture.  The  tirm  of  the  Zellerbach 
Paper  romjjany,  with  wlioni  T  am  connected,  is 
one  of  the  lari;('st,  if  not  tlie  laij;est  importers  of 
this  character  of  paper  in  the  United  States. 
This  ]>a]K'r  is  used  very  extensively  by  the  dried 
fiuit  ])ackeis.  Therefcuc,  there  is  a  large  sale 
of  this  pa})er  in  California.  There  is  nothing 
of  an  oily  or  greasy  i)reparatioii  used  in  the 
manufactuie  of  tliis  transpai'ent  })apei*.  It  is 
known  to  the  trade  as  a  grease-proof  paper,  and, 
as  stated  before,  is  principally  used  to  pack 
around  food  stuffs  (d*  various  kinds;  delicatessen 
stores  useing  it  to  wrap  packages  of  slices  of 
ham  and  bacon.  It  is  also  used  for  packing 
sandwiches,  etc.  The  various  ingredients  that 
go  to  make  up  a  finished  paper  are  mixed  with 
the  ]>ul])  at  the  time  of  manufacturing  same  and 
the  sheet  is  then  drawn  through  calendars  or 
rolls,  which  give  it  the  highly  glazed  appearance 
that  it  has,  l)ut  no  chemical  or  oil  of  any  kind  is 
a])iilied  to  the  paper  fi'om  the  time  it  leaves  the 
jjaper  machine.  To  explain  the  calendars  or 
rolls  in  paper  making  a  little  more  fully,  I  would 
state  that  calendars  are  pressure  rolls,  some 
times  run  hot  and  at  other  times  cold  and  the 
function  of  these  calendars  is  to  put  a  surface 
or  glaze  on  the  paper.  T  spoke  of  but  two  mills 
making  this  character  of  paper  in  the  United 
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states.  One  of  these  has  been  in  operation  for 
about  eight  or  nine  years  in  Hartford  City,  In- 
diana, operating  only  in  a  small  way.  It  has 
only  been  within  the  past  two  years  that  they 
have  come  into  such  prominence. ' ' 

By  comparing  the  foregoing  with  the  "prophetical 
suggestions"  in  Busch  we  will  see  how  far  Busch  was 
from  foreshadowing  the  Cohn  inventions. 

As  showing  another  uncommercial  aspect  of  the 
Busch  envelop,  Mr.  Cohn  further  testifiies  that  this 
envelop  could  not  be  made  by  machinery,  because 
this  paper  will  not  take  gum  or  adhesive  owing  to  its 
glaze  (Q.  88). 

Cohn  says,  referring  to  the  Busch  samples : 

"There  is  no  gum  on  the  sealing  flaps.  This 
first  became  apparent  to  me  when  I  consulted 
some  envelop  makers  in  reference  to  making  an 
envelop  of  this  character  by  machinery.  I  was 
informed  that  it  was  practically  impossible  to 
make  envelops  of  this  character  by  machinery; 
one  reason  being  that  on  account  of  the  charac- 
ter of  the  paper  the  plungers  had  a  tendency 
to  pick  up  more  than  one  sheet  at  a  time,  but 
the  main  (objection  was  that  no  suitable  gum 
could  be  found  that  would  work  successfully  in 
a  machine  for  making  envelops  of  this  charac- 
ter, that  is,  for  gluing  the  body  and  gumming 
the  sealing  flap." 

The  objections  to  and  disadvantages  of  an  envelop 
made  from  transparent  paper  have  already  been 
pointed  out  in  connection  with  Mr.  Cohn's  efforts 
and  experiments  with  Exhibit  R. 
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As  to  the  sugjj;estion  of  "tracing  paper"  for 
making  envelops,  Cohn  says: 

**The  only  other  form  of  transi)arent  paper, 
aside  from  tissue  paper,  which  would  be  entirely 
useless  in  the  niaiiufaetuic  of  envelops,  is  trac- 
ini(  papJT.  Tiaeiii^  pajjcr  is  also  ratlier  brittle, 
but  the  main  objectionable  feature  in  the  use  of 
ti'aeiiit^  ]»a])er  is  the  cost  of  the  same.  Tracing 
papei'  is  «tne  of  the  UKJst  expensive  i)ai)ers  on 
the  market.  The  cost  of  tracing  paper  would 
]>i'ohi))it  its  use,  in  the  manufneture  of  commer- 
cial elivelo})S. 

•'To  be  more  exact,  the  cost  of  the  paper  alone, 
if  tracing  paper  were  used,  in  making  envelops, 
w«.ul(l  l)e  froui  5^5.00  to  $10.00  ])er  thousand. 
This  })rice  does  not  include  piinting  or  manufac- 
turing the  envelops,  and  as  good  commercial  en- 
velo]>s  can  be  sold  for  less  than  -$1.00  a  thousand, 
it  is  very  evident  that  no  successful  envelops  can 
be  made  from  tracing  paper.  One  of  the  reasons 
that  tracing  ])a]»er  is  s(>  ex])ensive  it  has  to  be 
made  so  that  a  draftsman  in  using  it  can  apply 
ink  on  its  surface  by  the  use  of  a  pen,  or  other 
di-awing  instruments.  Thei'(^fore,  fr<ici)H/  paper 
cannot  be  made  out  of  an  oil})  j)rej)aration.  One 
other  objectionable  feature  to  tracing  paper  is 
ih;\i  it  lacks  sufficient  trans])arency  to  make  an 
address  verv  clearh"  legible  tlirouiili  same. 
(See  Exhibit  8.) 

The  Conunissioner  of  Patents,  in  upholding  the 
First  Cohn  Patent  disposed  of  the  Cohn  &  Shipp  and 
Busch  patents  in  the  following  words: 

"The  British  patents  are  not  regarded  as  an- 
ticipations, as  they  require,  so  far  as  can  be  un- 
derstood, tliat  the  eiivelo])  blank  be  made  from  a 
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transparent  sheet  of  paper,  while  appellant's 
start  with  an  opaque  sheet  of  paper." 

This  excerpt  alone  is  sufficient  to  show  the  funda- 
mental difference  between  the  structures  of  the  Cohn 
patents  in  suit,  and  that  of  the  British  references. 

Independent  of  the  fact  that  the  complainant's 
British  patent  is  not  identical  with  the  patents  in 
suit  and  are  not  for  the  same  invention,  the  Cohn  & 
Shipp  Patent  can  in  no  wise  be  considered  as  a  part 
of  the  prior  art,  because  Cohn  had  already  conceived 
and  developed  the  inventions  of  the  patents  in  suit 
before  filing  his  British  application. 

"But  in  order  that  the  foreign  patent  may 
invalidate  the  patent  in  suit,  it  is  not  sufficient 
that  it  ante-dates  that  patent.  If  in  withstand- 
ing such  ante-dating,  the  patentee  invented  his 
device  prior  to  the  date  of  the  foreign  patent, 
then  his  patent  is  not  invalidated  thereby." 

Columbus  V.  Standard,  148  Fed.  662,  C.  C.  A. 
Seymour  v.  Osborne,  11  Wall.  555. 

The  Busch  Patent  is  also  carefully  considered  in 
the  opinion  of  the  lower  Court  and  the  conclusions 
therein  stated  are  manifestly  correct. 

Thus  the  so-called  "best  references"  of  the  defend- 
ant for  the  First  Cohn  Patent  are  fully  answered  and 
disposed  of. 
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HOLDT  BRITISH  PATENT  OF  1897. 

The  drawings  of  this  patent  appear  on  the  oppo- 
site page.  Specimen  envelops  of  Boldt  according  to 
Figs.  8  and  9  of  the  Boldt  patent  are  in  evidence  as 
Oomphiinant's  Exhibits  ''I)D"  and  "EE." 

This  is  the  so-called  "best  reference"  of  the  Sec- 
ond Cohn  Patent. 

In  answer  to  X.  Q.  77,  Mr.  Bond  in  summing  up 
the  difference  betw^een  Boldt  and  Cohn  as  they  ap- 
pear to  him  from  the  standpoint  of  the  defendant 
says  (R.  533)  : 

"The  primary  object  or  purpose  of  this  Boldt 
British  patent  is  the  making  of  a  packet,  wrap- 
per, or  envelop,  or  whatever  it  may  be  termed,  in 
such  maimer  as  to  enable  the  nature  of  the  con- 
tents to  be  observed,  and  at  the  same  time  have 
the  transparent  material  employed  for  inclosing 
or  covering  the  observation  opening  represent 
the  initials  of  the  firm,  or  be  otherwise  utilized 
for  advertising  purposes. 

"^1  difference  between  tlic  wrapper  or  envelop 
of  the  Boldt  British  patent  and  the  wrapper  or 
envelop  of  the  two  Cohn  patents  is  the  difference 
between  a  wrapper  or  envelop  in  which  the 
transparent  u'indotc  is  made  by  the  use  of  an  in- 
dcjtendent  jn'ece  of  transparent  material,  as  in 
Boldt,  and  the  window  made  integral  with  the 
paper  of  the  envelop,  or,  so  to  speak,  the  differ- 
ence between  a  two-}>irre  transjjarent  window 
envelop,  as  designed  by  BoJdt,  and  a  one-piece 
transparent  window  envelop,  as  designed  by 
Coh  n . 
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''Another  difference  is  the  lack,  in  the  wrap- 
per or  envelop  of  the  Boldt  patent,  of  an  opaque 
border  surrounding'  the  transparent  window,  as 
set  forth  in  the  two  Cohn  patents. 

'* Anotlier  difference  is  the  lack  of  any  perma- 
nent printed  or  advertising  matter  on  the  wrap- 
per or  envelop  of  the  Boldt  patent,  outside  of  or 
an}^diere  on  the  face  of  the  wrajjper  or  envelop, 
which  permanent  printed  or  advertising  matter 
is  a  requisite  of  the  Cohn  Second  Patent. 

''Another  difference  is  the  lack,  in  the  wrap- 
per or  envelop  of  the  Boldt  British  patent,  of  an 
outline  characteristic  of  a  symbol  of  trade,  in 
co-relation  with  permanent  printed  or  advertis- 
ing matter,  by  which  a  particular  brand  of  goods 
is  indicated. 

"Other  minor  differences  can  also  be  found, 
but  the  above  differences  are  the  most  prominent 
and  pronounced  ones. 

"Minor  differences  appear  in  the  foi'm  and 
shape  of  the  wrappers  or  envelops;  between  the 
location  of  the  transparent  sections  or  windows; 
and  between  the  general  design  for  which  the 
transparent  windows  are  emj^loyed — Boldt  using 
the  transparent  window  to  observe  the  contents, 
and  Cohn  using  the  transparent  window  to  ol)- 
serve  the  address  of  the  inclosed  letter. 

"As  a  merchantable  device  foi-  the  purpose  in- 
tended, the  Boldt  wrai:)per  or  envelop  is  as  mer- 
chantable as  the  device  of  the  two  Cohn  patents, 
for  the  })uri)ose  intended  in  either  patent,  but  as 
a  ynailahU'  commodity  possibli/  the  device  of  the 
tiro  Cohn  jxifoits  would  hare  inorc  v(duc  than 
the  device  of  the  I-Joldt  ])Mteiit,  though  it  would 
be  possilile  to  utilize  the  wra])per  or  envelop  of 
the  Boldt  patent  for  mailing  ]nirposes  if  so  de- 
sired, subject,  however,  to  any  defect  that  might 
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pertain  to  the  use  cif  a  tiansj)aroiit  window  of 
elastic  material  as  compared  with  the  use  of  a 
transparent  window  intcj^ia!  with  the  body  of 
the  envelop." 

Manifvstlji  firo  fliifujs  cannot  be  the  equivalent 
which  fundamtntaUy  differ  not  only  in  essentials  of 
construction  but  do  not  prdduce  the  same  result. 

in  repird  to  Boldt  it  may  be  said  as  was  in  Aincr- 
ican  Graphojdione  Co.  v.  Leeds  d-  Catliti  Co.,  170 
Fed.  327  (C.  C.  A.)  : 

*'Is  not  the  fact  that  the  patent  was  never 
heard  of  until  it  w^as  resurrected  for  the  purpose 
of  this  litigation,  persuasive  evidence  that  it  C(Ui- 
tained  nothing  of  value  U)  the  art?  *  *  * 

"In  short,  we  are  unable  to  see  that  Adams- 
RandalTs  contribution  to  the  art  advanced  it  a 
single  step.  Jlis  patents  abound  in  tentative,  in- 
determinate and  infeasible  suggestions  too  nebu- 
lous to  anticipate  a  patent  which  has  actually 
shown  the  art  how  to  make  the  thing  needed.  In 
conteni])lation  of  law  an  invention  does  not  exist 
until  the  inventor's  ideas  have  been  reduced  to 
])racticnl  form.  As  was  said  in  Standard  Car- 
tridfjr  Co.  v.  Peters  Co.,  77  Fed.  630,  645,  23  C. 
C.  A.  3()7,  381  :  'The  mere  existence  of  an  intel- 
lectual notion  that  a  ceitain  thing  could  be  done, 
and,  if  done,  might  be  a  practical  utility,  does 
not  furnish  a  basis  for  a  patent,  or  estop  others 
from  devel()])ing  ]iractically  the  same  idea.'  The 
burden  of  ])ioving  antici])ation  by  clear  and 
c(mvincing  evidence  rests  heavily  u])on  the  de- 
fendants." 

It  is  rather  strange  that  the  defense  should  jmt 
forward  the  Boldt  two-piece  envelop  as  an  anticipa- 
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Hon  of  Cohn,  ivhen  it  admits  that  the  Callahan  two- 
piece  envelop  does  not  anticipate  a  one-piece  envelop, 
omitting  the  border. 

Of  course  they  are  estopped  by  Mr.  Banning 's  let- 
ter of  December  16,  1903,  to  claim  anticipation  by 
Callahan.  Manifestly,  the  Boldt  concept  of  an  ad- 
vertising envelop  is  no  closer  to  the  Cohn  concept 
of  an  advertising  envelop  than  was  the  Callahan  en- 
velop to  the  original  Eeese-Regenstein  concept. 

BOLDT   NOT   PRACTICAL;   NEITHER   DOES   IT   EMBODY   THE 
COHN   CONCEPT. 

Mr.  Cohn  says  in  regard  to  Boldt  (R.  164) : 

*'The  main  objection  in  trying  to  use  a  wrap- 
per of  this  kind  for  a  commercial  envelop  would 
be  the  cost  of  making  same.  Boldt  in  his  patent 
explaining  that  a  covering  such  as  mica,  gela- 
tine or  celluloid  could  be  used  as  a  covering  over 
an  opening  in  an  envelop  or  wrapper.  Any  one 
of  the  substances  named  arc  too  high  in  price  to 
be  put  to  practical  use  in  a  commercial  envelop, 
and  this  particular  feature  has  been  brought  to 
a  nuu'h  more  practical  state  by  A.  F.  Callahan 
in  his  jiatented  two-piece  envelo]),  known  as  the 
'Outlook  Envelop'  Callahan  1902  patent,  now 
in  evidence." 

As  to  the  defendant's  claim  to  Boldt  delineating  a 
trade-mark  or  name,  or  other  symbol,  or  any  design 
or  symbol  for  the  piirpose  of  advertising,  Mr.  Cohn 
says: 
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**I  cau  jHunt  tmt  no  such  feature  as  the  draw- 
ings in  question  do  not  disclose  any.  The  only 
drawin.Li:  slmwn  outsitlc  of  an  ordinary  opening 
intt-ndi'd  lor  the  display  of  nicrchandisc,  is  Fig- 
ure 8,  which  shows  a  letter  N.  litis  drawituj, 
hou'ci'cr,  is  ahsohifdi/  nt(  (inimilcss,  and  docs  not 
convev  to  the  mind  an  advertising  feature  of  anv 
sort,  as  there  is  no  printed  matter  in  conjunction 
with  same,  and  the  letter  used  might  stand  for 
needles,  nnctdles,  necklaci's,  or  any  articles  which 
woidd  hegin  or  end  with  the  letter  N.  It  is  plain 
to  he  seen  that  an  enveloj)  with  this  shajied  o])en- 
ing  could  not  he  practically  used  for  an  address- 
ing space,  owing  to  the  j^eculiar  construction  of 
said  (»])ening.  I  notice  in  Boldt's  specification 
that  he  says,  'the  same  purpose  ma}'  be  clfected 
by  painting  or  embossing  or  otherwise  deline- 
ating a  trade-niaik  or  a  name,  oi*  other  symbol, 
or  device  upon  the  transparent  covering  as  indi- 
cated in  Figure  9.'  Inspectioti  however  of  Fig- 
nrr  9  docs  not  disclose  (uu)  sucli  nioftcr  described 
hij  Bohit,  (Old  if  if  did  if  ivoidd  enfirelij  defeat 
the  object  of  my  second  patent  and  the  Heinz 
enreJop  referred  to,  in  making  the  address  on  an 
enclosure  unreadal)le.  *  *  * 

**lt  would  defeat  one  of  the  ol)jects  of  my  sec- 
ond patent,  which  (►bject  is  to  have  a  transparent 
addi'cssing  space,  unobstructed  by  any  piinting, 
])ainting  or  embossing  upon  said  transparent  ad- 
dressing space,  as  jnobably  indicated  by  Boldt 
in  his  s])ecifications  l)ut  not  shown  in  any  man- 
ner in  the  drawing  Holdt  referred  to.  Boldt's 
entire  object,  as  disclosed  by  his  specifications 
was  the  displaying  of  various  articles  of  mer- 
chandise, and  it  is  very  evident  from  his  speci- 
fications and  description  that  he  had  absolutely 
no  other  object  in  mind.  While  a  wrapper  such 
as  described  by  Boldt  might  be  practical  to  cover 
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articles  of  merchandise  that  retail  as  low  as  5c 
or  10c  a  piece,  it  would  never  be  practical  for  a 
conunercial  envelop,  because  as  explained  be- 
fore, the  cost  of  manufacturing  would  be  entirely 
too  great,  nor  could  a  package  or  wrapper,  as 
described  by  Boldt,  be  commercially  produced  in 
an  envelop  machine.'' 

Mr.  Regenstein  says  as  to  printing  anything  on  the 
transparency  itself  (R.  299) : 

"The  trade-mark  of  the  Heinz  Company  rep- 
resents a  pickle;  which  shows  the  word  'Heinz' 
on  the  pickle.  The  only  way  Heinz  would  ac- 
cept the  envelop  was  to  show  the  word  'Heinz' 
the  same  as  appears  on  the  trade-mark.  It  is 
impractical  to  lyrint  the  ivord  Heinz  on  the 
transparency,  as  it  would  interfere  ivith  the 
clearness  of  the  window,  and  the  only  way  to 
bring  it  out  is  to  print  it  on  the  inside  of  the  bot- 
tom flap. 

THIS  TESTIMONY  IS  CONMNCING  PROOF  TO  SHOW  : 

IST,  THAT  BOLDT  i:>OES  NOT  ANTICIPATE  COHN ; 

2nd,  THAT  COHN'S  STRUCTURE  INVOLVES  INVENTION; 

3rd,  that  the  HEINZ  ENVELOP  IS  THE  MECHANICAL 
EQUIVALENT  IN  ALL  ITS  DETAILS  OF  THE  COHN  ENVELOP, 
AND  IS  AN  INFRINGED!  KNT  OF  THE  SECOND  COHN  PATK-NT. 

THE  RULE  REGARDING  ANTICIPATION  BY  A  FOR- 
EIGN PUBLICATION  OR  FOREIGN  PATENTS  IS 
STRICTER  THAN  IN  THE  CASE  OF  ALLEGED  ANTICI- 
PATING AMERICAN  PATENTS  AND  IS  MORE  FAVOR- 
ABLE TO  A  PATENTEE. 
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As  was  said  iu  llnnifm  v.  Godhhalk  Co.,  84  Fed. 
649: 

*'It  is  a  well  si'ttk'd  and  familiar  ductriiic'  that 
an  invention  patented  lierv  is  not  to  be  defeated 
l)V  a  prior  fan  i<m  putcut  unless  its  (lesci'i})tic»ns 
ur  dl•a^vin^^s  contain  or  exhibit  a  substantial  rep- 
resentation of  the  j)atented  invention  in  such 
full,  I'lmr  and  iJdct  tirnis  as  to  enal)le  any  per- 
son skilled  in  the  art  or  science  to  which  it  apper- 
tains, without  the  necessity  of  making  experi- 
ments to  practice  the  invention." 

In  Consolidated  Car  Heating  Co.,  85  Fed.,  at  page 
()()') : 

"Great  stress  is  laid  upon  the  English  patent 
to  Rose  as  embodying  anticipatory  features,  but 
the  Rose  device  did  not  do  the  thing  that  this 
device  does.  It  did  not  undertake  to  do  it,  and, 
so  far  as  apj)ears,  no  one  ever  thought  of  its  be- 
ing api)lied  to  such  a  situati(m.  and  doing  the 
work  in  the  manner  in  which  the  device  in  ques- 
tion does  it.  Quite  likely  the  Rose  patent  had 
some  of  the  ideas  involved  in  the  patent  in  ques- 
tion, as,  for  instance,  the  idea  of  radiating  heat 
by  means  of  coils  of  wire,  but  it  did  not  describe, 
or  even  suggest  the  distributicni  of  heat,  either 
in  detail  or  in  sid)stance,  in  tlie  manner  and  by 
the  means  em])loye(l  in  the  complainant's  (U^vice. 
As  was  said  by  the  Circuit  Court,  under  the 
rides  appUpnff  to  foreign  patents  it  cannot  be 
viewed  as  anticipating  the  McKlroy  invention." 

The  Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit, in  AVestinghouse  Co.  v.  Great  Northern  Ry.  Co., 
88  Fed.  263,  said : 
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"The  prophetical  suggestions  in  English  pat- 
ents of  what  can  be  done,  when  no  one  has  ever 
tested  by  actual  and  hard  experience  and  under 
the  stress  of  competition  the  truth  of  these  sug- 
gestions, or  the  practical  difficulties  in  the  way 
of  their  accomplishment,  or  even  whether  the 
suggestions  are  feasible,  do  not  carry  conviction 
of  the  truth  of  these  frequent  and  vague  state- 
ments, and  are  insufficient  to  render  a  patent 
void  for  want  of  invention." 

That  the  Brown  and  British  publications  were 
known  for  many  years  without  leading  to  the  use  of 
the  Cohn  or  Transo  envelops,  where  such  an  envelop 
was  so  much  wanted  that  the  public  took  it  at  once 
the  instant  Cohn  and  the  Transo  Paper  Co.  offered 
them,  is  a  proof  from  experience  that  the  publica- 
tions were  not  sufficient  under  the  rule  of  law. 

Judge  Van  Fleet's  opinion  contains  also  a  careful 
and  correct  estimate  of  the  Boldt  British  patent. 
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INVENTION. 

Coneerniii^^  invention  and  validity  and  the  pre- 
sumptions favorable  thereto  attaching  to  every  pat- 
ent your  Honors  recently  siiid,  in  .S.  F.  Cornice  Co.  v. 
-fiei^<'r/r,  195Fed.  516: 

"The  grant  of  letters  i)atent  is  prima  facie 
evidence  that  the  patentee  is  the  first  inventor 
of  the  device,  or  th(.'  discoverer  of  the  art  or  pro- 
cess, desci'ibed  in  the  letters  patent  and  (»f  its 
novelty.  Smith  v.  Goo(Ujvar  Denial  Vulrnnite 
Co  m  U.  S.  486,  489,  23  L.  Ed.  952;  Lehnbeuter 
V.  J/o/t/taus,  105  U.  S.  94,  96,  26  L.  Ed.  939.  Not 
im\y  IS  the  burden  of  proof  to  make  this  defense 
up(jn  the  party  setting  it  up,  but  it  has  been  held 
that  every  reasonable  doubt  should  be  resolved 
against  him.  Cautnll  v.  Wallick,  117  U.  S  689 
695,  6  Sup.  Ct.  970,  29  L.  Ed.  1017." 

The  claims  in  issue  are  what  are  known  in  law  as 
'* combination"  claims:  i.  e.,  made  up  of  a  number  of 
correlated  elements. 

It  is  an  elementary  rule  that  in  combination  claims 
the  invention,  if  any,  lies  in  the  combination,  and  not 
in  the  novelty  of  any  individual  element. 


Jmhaeuscr  v.  Buerk,  101  U.  S.  660; 

Grisicold  v.  Uarker,  62  Fed.  389. 

The  United  States  Supreme  Court  on  this  point 
said  in  Leeda  d-  Catlin  Co.  v.  Victor  Talking  Machine 
Co.,  213  U.  S.  301,  53  L.  Ed.  805: 
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"A  combination  is  a  composition  of  elements, 
some  of  which  may  be  old  and  others  new,  or 
all  old  or  all  new.  It  is,  however,  the  combina- 
tion that  is  the  invention,  and  is  as  much  a  unit 
in  contemplation  of  law  as  a  single  or  noncom- 
posite  instrument.  Whoever  uses  it  without 
permission  is  an  infringer  of  it." 

No  one  of  all  the  patents  relied  on  by  the  defense 
discloses  a  combination  containing  elements  the  same 
or  equivalent  to  the  combinations  of  the  patents  in 
suit  or  either  of  them,  co-operating  upon  the  same 
principle,  performing  the  same  function  in  substan- 
tially the  same  manner  and  producing  substantially 
the  same  results.  In  judging  of  "results,"  "princi- 
ples," "mode  of  operation,"  etc.,  we  are  to  consider 
the  comhination  as  a  whole  and  not  the  individual 
elements.  The  combination  is  for  an  envelop.  That 
envelop  constitutes  the  claimed  combination ;  and  the 
end  sought  is  a  novel  merdiantahle  one-piece  trans- 
parent window  envelop.  Nowhere  in  the  prior  art  do 
we  find  such  a  combination.  We  do  not  find  any  one 
who  has  produced  such  a  combination,  much  less  have 
we  any  evidence  of  any  such  thing  ever  having  been 
on  the  market  prior  to  Mr.  Cohn.  We  have  Mr. 
Regenstein's  word  that  the  Transo  envelop,  as  manu- 
factured by  the  Transo  Paper  Co.,  today  occupies 
the  field  alone  and  that  he  believed  himself  to  be  the 
first  manufacturer  in  the  United  States;  and  that  ho 
has  what  is  ''now  considered  the  most  perfect  trans- 
parent envelop  in  existence  and  has  a  stale  in  this 
country  as  well  as  in  foreign  countries.'^ 
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IT  IS  SHOWN  BY  THE  EVIDENCE  THAT  THE  TRANSO 
ENVELOPS  EMBODYING  COHNS  INVENTIONS  HAVE 
GONE  INTO  MOST  EXTENSIVE  USE. 

This  is  siitTicit'iit  cvidrnci'  of  invention  to  })o  de- 
cisive in  a  doubtful  ease. 

•*  When  althou^li  the  patent  was  not  a  pioneer 
and  the  pri«»r  art  discloses  various  a})i)ai'atuses 
whieli  eniph>y  from  one  to  three  of  tlie  elements 
of  tile  eonihination  claimed,  t]ioui::h  not  in  one 
eonil>ination,  and  where  the  elements  as  for- 
merly known  were  modified  so  materially  as  that 
they  would  co-(>i)erate  toii:ether  as  a  whole  in 
one  combination  to  produce  a  new  character  of 
device  in  its  class,  held  to  be  invention." 

Lamson  Cousol.  Store  Service  Co.  v.  Ililhnan, 
123  F.  416,  59  C.  C.  A.  510. 

As  said  by  your  Honors  in  Morton  v.  Llewellyn 
rf  nl,  164  Fed.  693: 

"Apart  from  the  presumption  of  novelty  that 
always  attends  the  .urant  of  a  jjatent,  the  law  is 
that  when  it  is  shown  that  a  patented  device  has 
gone  into  ,i^eneral  use  and  has  sui)erseded  prior 
devices  having'  the  same  i)ur];ose,  it  is  sufficient 
evidence  of  invention  in  a  doul)tful  case.  The 
Bar])ed  Wiie  Patent,  143  U.  S.  275,  292,  12  Sup. 
rt.  443,  36  L.  Ed.  154;  Kci/nfonc  Manufacturinf) 
CowjHinij  V.  Adams,  151  U.  S.  139,  143,  14  Sup. 
Ct.  295,  38  L.  Ed.  103;  Irrinr  v.  llassehnan,  97 
Fed.  964,  38  0.  C.  A.  587;  lT^//A///.s-  Shoe  Button 
Co.  v.  ]Vrhh  (C.  C),  89  PVd.  982;  XationaJ  Hol- 
low B.  B.  Co.  V.  Interchanqeoble  B.  B.  Co.,  106 
Fed.  693,  707,  45  C.  C.  A.  544." 
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See  also 

Kitchen  v.  Levison,  188  Fed.  658. 

CONDUCT  OF  DEFENDANT  IN  ADOPTING  THE  PATENTED 
DEVICE  IS  PROOF  OF  INVENTION. 

The  presumption  of  novelty  arising  from  the  grant 
of  the  patent  and  the  fact  that  the  defendants  think 
so  well  of  the  device  that  they  use  it  themselves,  has 
frequently  been  assigned  by  the  Courts  as  the  prin- 
cipal reasons  for  holding  an  invention  patentable. 

"The  fact  that  a  patentee,  by  his  device,  pro- 
duced results  which  intelligent  and  ingenious 
inventors  in  the  same  art  had  sought  for  years 
without  avail,  and  that  such  device  went  into 
immediate  and  extensive  public  use,  and  was 
furthermore  used  hy  the  defendant,  tends 
strongly  to  show  that  it  was  the  result  of  in- 
ventive faculties,"  Dowayiac  Mfg.  Co.  v.  Supe- 
rior Drill  Co.;  P.  P.  Mast  c&  Co.,  v.  Same,  115 
F.  88,  53  C.  C.  A.  36  (6th  Cir.). 

"Where,  upon  suit  for  infringement,  alleged 
anticipating  constructions  ai'e  set  up  by  the  de- 
fendant, the  fact  that  he  appropriated  the  com- 
plainant's production  as  to  the  foundation  of  his 
own  husinpss  and  had  been  very  successftd,  is 
persuasive  evidence  of  the  advantages  of  the 
complainant's  structure  over  the  alleged  antici- 
patory constructions. ' ' 

A.  R.  Milner  Seating  Co.  v.  Yesbera,  133  F. 
916  (6th  Cir.). 

All  these  topics  of  "extent  of  use,"  "appropria- 
tion of  the  patented  structure  by  defendant,"  and 
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"coinbiiiatioD  patents"  aiv  cxcelleutly  illustrated 
and  applied  in  the  recent  decision  of  the  Supreme 
Court  in  Diamond  Uubber  Co.  v.  Consolidated  Rub- 
ber Tire  Co.,  220  U.  S.  428,  55  L.  Ed.  527 : 

**The  utility  of  the  Grant  patent,  therefore, 
was  not  attained  in  the  Will()U,i;hl)y  patent.  The 
rubber  company's  conduct  is  conji  mint  ion  of 
this.  It  uses  the  Grant  tire,  as  we  shall  pres- 
.ently  see,  not  the  Willoui^hby  tires.  Let  it  be 
ji:ranted  that  they  afforded  suggestions  to  Grant, 
and  that  he  has  gone  one  step  beyond  them.  It 
is  conceded,  as  we  have  said,  that  this  invention 
is  a  narrow  one, — a  step  beyond  the  prior  art, — 
built  upon  it,  it  may  be,  and  only  an  improve- 
ment n])on  it.  Its  legal  evasion  mav  be  the 
easier  {Chicaqo  ((•  N.  W.  R.  Co.  v.  SayJes,  97 
U.  S.  554,  55G,  24  L.  Ed.  1053,  1054),  and  hence 
we  see  the  sti'ength  of  the  concession  to  its  ad- 
vance l)eyond  the  ])rior  art  and  of  its  novelty  and 
utility  by  the  rubber  company's  imitation  of  it. 

"llie  prior  art  was  open  to  the  rubber  eompany. 
That  'art  was  crowded,'  it  says,  'with  numerous 
prototyi)es  and  predecessors'  of  the  Grant  tire, 
and  they,  it  is  insisted,  possessed  all  of  the  quali- 
ties which  the  dreams  of  experts  attrilmted  to 
the  Grant  tire.  And  yet  the  rubber  company 
uses  the  Grant  tire.  It  gives  the  tribute  of  its 
jiraise  to  the  prior  art;  it  gives  the  Grant  tire 
the  tribute  of  its  imitation,  as  others  have  done. 
And  yet  the  narrowness  of  the  claims  seemed 
to  make  legal  evasion  easy.  Why,  then,  was 
there  not  evasion  by  a  variation  of  the  details 
of  the  patented  arrangement?  Business  inter- 
ests urged  to  it  as  much  as  to  infringement.  We 
can  find  no  answer  except  that  given  by  the  tire 
co)npany:  'The  patented  organization  must  be 
one  that  is  essential.    Its  use  in  the  preeise  form 
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described  and  shotvn  in  the  patent  must  he  in- 
evitably necessary.' 

''That  the  tire  is  an  invention  is  fortified  by 
all  of  the  presumptions, — the  presumption  of 
the  patent  by  that  arising  from  the  utility  of  the 
tire.  And  we  have  said  that  the  utility  of  a  de- 
vice may  be  attested  by  the  litigation  over  it, 
as  litigation  'shows  and  measures  the  existence 
of  the  puhlic  demand  for  its  use.'  Fames  v. 
Andrews,  122  U.  S.  40,  55,  30  L.  Ed.  1064,  1069, 
7  Sup.  Ct.  Rep.  1073.  ^Ye  have  shown  the  litiga- 
gation  to  which  the  Grant  tire  has  been  sub- 
jected. *  *   " 

"  *  *  *  the  extensive  use  ichich  it  attained, 
and  more  certainly  the  exclusive  use  whicli  it 
attained,  could  only  have  been  the  result  of  its 
essential  excellence,  indeed,  its  pronounced  supe- 
riority over  all  other  forms.  Here,  again,  in  our 
discussion,  a  comparison  is  suggested  between 
it  and  other  tires,  and  the  inquiry  occurs  why 
capital  has  selected  it  to  invest  in  and  advertise, 
and  not  one  of  the  tires  of  the  prior  art,  if  it  be 
not  better  than  tlieyf  But  the  effect  of  adver- 
tising is  mere  speculation ;  to  the  utility  and  use 
of  an  article  the  law  assigns  a  definite  presump- 
tion of  its  character,  as  we  have  seen,  and  which 
we  are  impelled  by  the  facts  of  this  record  to 
follow. 

"To  what  quality  the  utility  of  the  tire  may  be 
due  will  bear  further  consideration,  if  for  no 
other  reason  than  the  earnest  contentions  of 
counsel.  Aside  from  those  contentions  and  the 
ability  by  which  they  are  supported,  we  might 
point  to  ichat  it  does  as  a  demonstration  of  its 
difference  from  all  that  preceded  it,  that  tliere 
is  sometJiing  in  it,  attribute  or  force,  which  did 
not  exist  before, — something  which   is  the  law. 
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of  its  organization  and  function,  and  raises  it 
above  a  mere  aggregation  of  elements  to  a  pat- 
entable eombination.  And  wo  may  say,  in  pass- 
ing, the  olomeuts  of  a  combination  may  be  all 
old.  In  makiiiij^  a  combination  the  inventor  has 
the  whole  Held  of  mechanics  to  draw  from. 
Leeds  d-  C.  Co.  v.  Victor  Talking  Co.,  213  U.  S. 
at  ])ai;e  318,  53  L.  Ed.  812,  29  Sup.  Ct.  Rep. 
495." 


PATENTABILITY    OF    THE    COHN    INVEN- 
TION   AS    SHOWN    BY    THE    DIRECT 
TESTIMONY  OF  REGENSTEIN. 

First — There  is  the  letter  of  Messrs.  Banning  & 
Banning  of  Dec.  16,  1903,  expressing  their  opinion 
that  an  envelop  with  opaque  stock  made  transparent 
with  grease  and  omitting  a  border  was  clearly  pat- 
entable over  the  Callahan  patent  of  1902  for  the  two- 
part  ''Outlook"  envelop.  This  eliminates  Boldt  as 
well  as  Callahan. 

Second — An  application  was  filed  by  Reese  and 
Regenstein  for  an  envelop  embodying  this  idea. 

Third — That  a  "border"  was  necessary  was  not 
obvious  from  the  mere  knowledge  of  the  fact  that  oil 
would  render  paper  transparent.  Like  Cohn,  Reg- 
enstein thought  first  to  get  a  transparent  envelop  b}^ 
the  use  of  a  suitable  oily  preparation  alone,  but  as 
Regenstein  says:  "After  the  blanks  were  made 
transparent,  it  showed  that  no  matter  what  oils  we 
used,  the  oil  would  bleed  or  be  out  of  register." 
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Regenstein  thus  made  what  was  to  him  a  new  'dis- 
covery. 

That  to  overcome  this  defect  of  bleed,  he  even  as 
an  ''old  printer"  experimented  with  various  sizes 
and  colors  of  blocks;  different  sizes  of  rings;  differ- 
ent inks  and  different  transparency  forming  prepa- 
rations. This  "experimenting"  shows  that  the  prob- 
lem was  not  a  simple  or  obvious  one.  If  "old  skilled 
printers"  like  Regenstein  and  his  associates  had  to 
consume  days  "experimenting"  to  determine  that  a 
border  was  necessary  and  to  find  what  pigment  or 
ink  was  best  to  use,  and  that  it  took  over  a  year  to 
find  that  the  border  and  oil  must  be  applied  on  oppo- 
site sides  of  the  sheet,  the  problem  manifestly  did 
involve  thought  and  stiidy;  and  that  is  really  what 
invention  involves,  and  what  mechanical  skill  does 
not  involve. 

"A  patent  is  granted  for  solving  a  problem, 
not  for  stating  one." 

Colombia  Co.  v.  Duerer,  184  Fed.  893. 

Regenstein  himself  has  shown  by  the  nature  of 
the  problems  involve'd,  that  it  required  an  exercise  of 
the  inventive  faculties  to  successfully  evolve  the 
patented  combination.  He  has  also  shown  that  the 
problems  were  such  that  he  could  not  lay  claim  to 
possession  of  the  invention  until  long  after  Mr.  Cohn 
had  filed  his  applications. 

Fourth — Aside  from  these  "problems"  which 
Regenstein  admits  he  had  a  hard  time  in  solving  and 
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is  UuM-eby  corroborated  by  Mr.  Cohii,  we  have  Regen- 
stein's  volunUiry  statements  made  with  pardonable 
pride: 

•THE  RING  ON  A  TRANSO  ENVELOP  ADDS  IN 
EVERY  WAY  TO  THE  PERFECT  AND   CLEAN  AP 
PEARANCE    OF   THE   ENVELOP."      (REGENSTEIN 
R.  320.) 

"I  AM  THE  ONLY  MANUFACTURER  (OF  TRANS 
PARENT  ENVELOPS  LIKE  THE  ONES  IN  CONTRO 
VERSY  IN  THIS  CASE)  AND  HAVE  NEVER  SEEN 
ANY  ONE-PIECE  TRANSPARENT  ENVELOPS  MADE 
BY  ANY  ONE  ELSE  IN  THIS  COUNTRY."  (REGEN 
STEIN,  R.  279.) 

"OUR  ENVELOP  IS  NOW  CONSIDERED  THE 
MOST  PERFECT  TRANSPARENT  ENVELOP  IN 
EXISTENCE  AND  HAS  A  SALE  IN  THIS  AS  WELL 
AS  FOREIGN  COUNTRIES."     (REGENSTEIN,  R.  279.) 

"I  HAVE  NEVER  PUT  OUT  ANY  ENVELOPS 
WITHOUT  A  RING."     (R.  321.) 

To  quote  from  Mr.  Rcgenstein's  testimony: 

''X.  Q  265.  Do  you  put  out  a>nj  envelops 
u'tthout  the  ring  or  l)orderf 

''A.    We  do  not. 

''.v.  Q.  287.  Have  you  ever  put  out  any 
Iranso  envelops  commercially  without  a  rinq  or 
border  f  '' 

'* A.    I  have  not. 

"X.  Q.  288.  Have  you  ceased  manufacturing 
Iranso  envelops  with  a  transparent  ivindow  or 
ring  or  border,  since  the  beginning  of  this  suit? 

** A.    I  have  not. 
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''X.  Q.  289.  You  are  still  actively  seeking  new 
business  for  these  envelops'^ 

''A.    I  am." 

Earlier  Regenstein  had  testified  on  direct  examina- 
tion: 

^'Q.  81.  Without  going  into  details  as  to  the 
preparation  of  the  oil  or  whatever  it  is  that  you 
use,  you  may  state  tvhat  difficulties  you  found 
in  that  matter,  if  any. 

*' A.  The  difficulties  in  preparing  tlie  win- 
dotvs  properly  were  found  on  account  of  atmos- 
pheric conditions,  nonelastic  oils,  and  various 
other  causes. 

''Q.  82.  You  may  state  what  the  fact  may  he 
as  to  losses  of  envelops  through  the  sticking  of 
the  sides  together,  tvhere  the  transparent  win- 
dows were  formed,  or  matters  of  that  kind? 

''A.  We  have  found  and  experienced  in  1906 
that  the  transparent  window  woidd  stick  to  the 
back  of  the  envelop,  and  have  spoiled  at  least 
forty  to  fifty  million  envelops  in  that  manner. 

'*Q.  83.  Y^u  may  state  wJiefher  your  com- 
pany has  much  money  invested  in  the  business 
of  manufacturing  the  transparent  window  en- 
velops, or  has  spent  much  money  for  that  pur- 
pose, from  first  to  last? 

^'A.  The  loss  to  our  company  in  perfecting 
envelops  is  over  $100,000.00. 

"$.  84.  Hotr  far  do  you  consider  that  your 
company  has  brought  the  manufacture  of  these 
transparent  envelops  to  a  condition  where  they 
are  practical  and  satisfactory  to  the  publi(f 
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"i4.  Our  envelop  is  noir  eonsidered  the  most 
perfect  fninsparenf  envelop  in  existence,  and 
has  a  sale  in  this  country  a.s  well  as  in  foreign 
countries. 

**Q.  85.  To  whom,  in  your  opinion  and  from 
your  knoteled(/e  of  the  facts,  is  due  the  credit  of 
brini)in(j  the  manufacture  of  transparent  win- 
dow envelops,  like  those  in  controversy,  to  a 
condition  where  they  are  practical,  useful,  and 
satisfactory  to  the  public? 

*'A.  The  credit  is  due  to  Mr.  Ernest  Sauer- 
man  and  myself. 

'*Q.  86.  Mr.  Sauerman  is  one  of  your  co- 
laborers  or  associates,  is  hef 

''A.    Yes. 

"Q.  87.  Did  you  ever  know  of  any  envelops 
like  those  in  question  being  on  the  market,  that 
were  )nauufactured  by  com plainant  in  tJtis  case? 

''A.    f  do  not. 

*'Q.  88.  Do  you  know  of  any  other  concern  in 
the  country,  outside  of  your  company,  that  is 
manufacturing  the  transparent  window  envel- 
ops, like  the  ones  in  controversy  in  this  case? 

''A.  To  my  knowledge,  I  am  the  only  manu- 
facturer, and  Itave  never  seen  any  one-piece 
f ransparent  envelops  made  by  any  one  else  in 
this  country.^' 

This  sounds  like  the  testimony  of  a  patentee. 

Fifth — In  regard  to  the  advertising  envelops  of 
Heinz  and  Stickney,  Regenstein  testifies,  R.  301 : 
"They  are  very  much  admired."    Although  in  1905 
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Regenstein,  "told  Mr.  Cohn  that  his  idea  (in  regard 
to  an  advertising  envelop)  was  absolutely  impossible 
and  impracticaV  (in  answer  to  X.  Q.  176).  This 
statement  of  Regenstein 's  in  1905  followed  later  by 
the  disproof  of  its  truthfulness  by  Regenstein  him- 
self is  pertinent  to  show  invention  and  the  absence 
of  obviousness. 

Sixth — Regenstein  says  in  effect,  (X.  Q.  253  and 
following)  :  that  he  "never  saw  paper  made  trans- 
parent by  the  use  of  an  oily  jjreparation  for  any 
practical  or  commercial  purpose  until  Mr.  Reese 
made  his  first  tests  in  December,  1903,  with  the  ring- 
less  specimen." 

That  bespeaks  novelty  as  it  is  the  opinion  of  an 
expert. 

Seventh — Mr.  Regenstein,  who  has  had  many 
years'  experience  in  the  printing  business,  in  an  un- 
guarded moment  frankly  admits  in  answer  to  X.  Q. 
253: 

''/  do  not  think  that  the  making  of  paper 
transparent  has  anything  to  'do  with  the  printing 
art." 

Considering  Regenstein 's  manifest  bias  and  his 
vital  interest  in  defeating  the  patents,  the  foregoing 
admissions  mean  in  effect,  that  the  manufacture  of 
these  envelops  with  their  transparent  portion  formed 
by  the  use  of  an  oily  preparation,  has  nothing  to  do 
with  the  printing  art,  and  thereby  sweeps  from  the 
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consideration  of  the  Court  the  mass  of  immaterial 
matter  introduced  by  the  defendant  relating  to  pic- 
tures witli  gold  frames,  three-color  work,  etc. 

Eighth — Further  evidence  of  invention  is  that  it 
required  special  machinery,  as  ^Ir.  Kegensteiii  found 
out  when  he  came  to  go  into  the  business  of  putting 
these  envelops  commercially  on  the  market  Regen- 
stein  testities  (R.  573): 

'*y.  y.  Was  there  any  necessity  of  preparing 
or  e(juipi)ing  s])eciai  niachinery  or  presses  to  en- 
able you  to  print  twenty-tour  windows  at  a  single 
operation? 

"A.  We  were  obliged  to  buy  presses  for  this 
jnirpose  which  in  a  sense  were  not  special,  but  a 
great  maiiij  c/tanycs  were  made  to  adjust  such 
presses  for  our  purposes." 

This  corroborates  Mr.  Tooker,  who  testified  that 
in  his  exi)eriniental  work  for  Mr.  Cohn  he  had  to 
rearrange  his  presses  to  apply  the  oil. 

THE  WITNESSES  OF  REGENSTEIN  RECOGNIZED  HIS 
SO-CALLED  1904  EXPERIMENTS"  AS  "SOMETHING 
ENTIRELY  NEW"— BEHRENS  (R.  423);  THAT  'THERE 
WAS  MUCH  COMMENT  AROUND  THE  SHOP,"  AND 
THAT  REGENSTEIN  SAID  "IF  HE  COULD  MAKE  AN 
ENVELOP  WHICH  V/OULD  BE  CHEAPER  THAN  THE 
ONION  SKIN  PATENT,  IT  WOULD  BE  A  GREAT  THING," 
MAX  LAU  (R.  394-5);  (THE  "ONION  SKIN  PATENT" 
REFERRED  TO  THE  CALLAHAN  "OUTLOOK"  TWO- 
PIECE  ENVELOP);  THE  WITNESS  VOSS  (R.  409)  WAS 
ATTRACTED   BY  THE    FACT  THAT  THE   RING  PRINT- 
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ING  PLATES  WERE  "PECULIAR"  AND  "AN  ENTIRELY 
DIFFERENT  MAKE-UP  TO  THE  PLATES  BEING  USED 
FOR  OUR  REGULAR  PRODUCTS";  OLSON  THE  LITHOG- 
RAPHER WHO  IS  ALLEGED  TO  HAVE  MADE  THE 
FIRST  BORDER  RINGS  FOR  REGENSTEIN  (R.  383): 
"THAT  WAS  THE  FIRST  TIME  I  HAD  MADE  ANY 
PLATES  TO  COVER  ANYTHING  EXACTLY  LIKE  THIS 
ENVELOP  REFERRED  TO."  WIEN  (R.  364),  THAT  HE 
HAD  NEVER  BEFORE  SEEN  A  BORDER  PRINTED 
AROUND  ENVELOPS. 

And  Mr.  Cohn  says  (R.  150)  in  corroboration  of 
Regenstein's  statement,  "The  ring  on  a  Transo 
envelop  adds  in  every  way  to  the  perfect  and  clean 
appearance  of  the  envelop,"  that: 

"I  consider  the  ring  of  utmost  importance, 
for  the  reason  that  it  was  this  feature  that  made 
the  one-piece,  unpunctured,  window  envelop  a 
commercial  success ;  no  one-piece  euvelop  having 
been  used  commercially  before  1  put  out  my  en- 
velops with  a  ring  or  border  in  Novembei',  1904. 
Ever  since  that  date  the  envelop  seems  to  be 
gaining  in  popuh\rity  and  *  *  *  . 

"I  wish  to  state  that  although  Mv.  Regen- 
stein  has  solved  the  problem  of  making  a  proper 
bordei'  he  has  not  solved  the  })i'oblem  of  making 
a  window  envelop  without  the  boidei*,  as  stated 
in  his  letter  of  December  10th,  1906,  and  al- 
though over  four  years  have  passed  since  1  re- 
ceived this  letter  Mr.  Regenstein  still  adheres 
to  the  border.  Unquestionably,  Mr.  NcfjcnstciH 
has  fUscovered  the  name  as  I  have,  that  printiyu) 
the  border  entails  eonsidcrahle  expense,  and  if 
it  were  possible  to  j)rodiice  a  salable,  commer- 
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cial  trituhfic  tin-ditp  uiihout  this  border,  Mr. 
lU  ({( nstiiii  uould  do  so.  The  operation  of  ap- 
plying this  l)ordc'r  irquires  the  utmost  care  and 
skill,  as  the  ink  used  must  he  just  of  the  proper 
eonsistenev  and  ajiplicd  with  utmost  care.  It  is 
tlierefore,  self-evident  that  no  one  would  resort 
to  the  border  if  they  eould  (leeoniidish  the  same 
result  without  it,  especially  as  envelops  are  sold 
on  an  extremely  close  margin  of  profit  and  any 
saving  of  exj)onse  would  he  gladly  emhraced  by 
a  manufacturer." 

As  to  Rcgenstein  it  may  be  said,  as  in  Loom  Co. 
v.  Ili</gins,  105  U.  S.  580: 

"If  the  infringer  claims  to  have  known  of  the 
combination  and  to  have  perfected  it,  why  did  he 
not  i)nt  into  general  use,  and  why  [lid  he  not 
uppltj  for  a  patent  upon  it?  lie  was  already  a 
patentee  of  a  difUcult  and  inferior  apparatus. 
He  knew  all  about  the  method  of  going  about  to 
get  a  patent,  lie  belonged  to  a  })rofession  which 
is  generally  alive  to  the  advantages  of  a  patent 
liglit.  On  the  hy])othesis  of  his  being  the  real 
inventor  his  conduct  is  inexplicable." 

His  excuse  for  not  applying  for  a  patent  that  he 
was  afraid  of  being  "laughed  at"  is  not  convincing. 

THE   FILE    WRAPPERS. 

The  history  of  these  applications  in  their  course 
through  the  Patent  Office  is  interesting  and  shows 
with  what  i)ersisteuce  Mr.  Cohn  held  out  for  his 
lights  and  insisted  on  the  protection  being  given 
him  which  he  proved  he  was  rightly  entitled  to.    The 
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evidence  in  the  ease  taken  after  several  years  of  ac- 
tual practical  test  of  the  inventions  on  the  market, 
show  how  correct  the  higher  tribunals  were,  to  which 
Mr.  Cohn  was  obliged  to  appeal,  and  which  ultimately 
decided  in  favor  of  the  patentable  novelty  of  the  in- 
ventions. Mr.  Cohn  in  order  to  establish  the  just- 
ness and  patentability  of  his  claim  in  the  first  or 
original  application  was  obliged  to  appeal  first  from 
the  Primary  Examiner  to  the  Examiners  in  Chief, 
who  manifestly  misconceived  the  references;  then 
by  later  appeal  to  the  Commissioner  the  claim  of 
the  First  Cohn  Patent  was  sustained.  The  Com- 
missioner said  concerning  the  claim  in  suit: 

"While  the  final  result  is  to  enhance  the  ap- 
pearance by  concealing  the  irregular  outline,  tlic 
result  is  brought  about  by  incclianicdl  features, 
namely,  the  application  of  the  printed  border 
to  a  portion  of  the  pajjer  to  which  the  oily  prep- 
aration has  been  ai^plied.  The  British  patents 
are  not  regarded  as  anticipations  as  they  require, 
so  far  as  can  be  understood,  that  the  envelop 
blank  be  made  from  a  transparent  sheet  of 
paper,  while  appellant  staits  with  an  opaque 
sheet  of  paper." 

Mr.  E.  B.  Moore,  the  Acting  Commissioner  of 
Patents  who  rendered  the  decision  is  the  present 
Commissioner. 

The  testimony  shows  how  nuich  more  there  is  to 
the  First  Cohn  Patent  that  was  appreciated  by  or 
apparent  to  either  the  Commissioner  or  even  Mr. 
Cohn's  attorneys  at  that  time. 
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Mr.  C(>lm  was  also  obliged  to  fight  his  way  with  his 
second  or  divisional  appliwition,  but  the  novelty  of 
the  invention  seemed  to  have  foreil)ly  ini})ressed  it- 
self on  tlu^  Kxaniiners  in  Cliief  who  held  the  inven- 
tion patentable  on  appeal.  In  their  decision  which 
appears  as  an  exhibit  in  the  case  they  said: 

"The  references  are: 

"liritish    Cohn  &  S/iipp,  \o.  14,478,  June  27, 
1904; 

''Buscit,  No.  11,876,  June  1,  1896. 

'*Of  these  two  patents  British  No.  14,478  is  the 
more  pertinent.  That  ])ntent  desci'ibes  an  en- 
veloj)  having  a  window  througli  which  the  ad- 
dressee's name  on  an  enclosure  may  show,  said 
window  being  *oval,  rectangidar,  diamond- 
shaped,  or  fancirull}'  boidered'  in  outline  and 
having  a  tinted  or  colored  border  surrounding 
and  giving  distinction  to  said  window,  or,  as  the 
specification  of  the  patent  puts  it  {\).  2,  lines  10, 
11),  'the  finished  envelop  gives  the  effect  of  a 
trans] )arent,  light  colored  area  on  an  opaque, 
darker  colored  background.'  The  patent  also 
suggests  having  transparent  letters  as  in  figure 
5  and  l('tt<'ring  'Boots  and  Shoes,'  thus  referring 
to  the  business  of  the  sender. 

"The  applicant  in  the  case  before  us  has  car- 
ried the  idea  of  this  patent  a  little  further  by 
making  the  fanciful  shaped  opening  in  the  shape 
of  a  pic'kle,  cigar  or  othei-  symbol  of  trade  and 
instead  of  merely  referring  to  the  business  has 
used  some  other  advertising  matter  associated 
with  the  article  whose  form  has  been  given  to  the 
window  or  opening.  This  idea  a])pears  to  us  to 
be  inventive  in  character  and  the  claims  may  ac- 
cordingly be  allowed." 
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The  fact  that  this  Second  Patent  was  granted  with- 
out further  appeal  accounts  for  its  issuance  first. 

Thus  by  reference  to  the  file  wrappers  it  is  seen 
that  the  Brown,  Busch  and  Cohn  &  Shipp  patents 
were  among  the  references  cited  by  the  examiner 
against  the  First  Cohn  Patent,  application  No.  231,- 
886,  filed  November  8,  1904.  The  Commissioner, 
after  fully  considering  all  the  references  cited,  in- 
cluding the  Brown,  the  Busch  British  Patent  and  the 
Cohn  &  Shipp  British  Patent,  decided  that  the  in- 
vention of  the  First  Cohn  Patent  was  patentable  over 
Brown,  Busch,  Cohn  and  Shipp,  and  everything  else 
in  the  prior  art.  The  file  wrappers  show  that  this 
whole  subject  was  carefully  considered  by  the  Patent 
Office,  and  that  these  prior  patents  neither  antici- 
pated or  limited  the  claim  of  the  patent  here  in  suit. 

It  has  uniformly  been  held  b}'  the  courts  that  the 
presumption  of  validity  which  attaches  to  every  pat- 
ent, is  strengthened  by  the  consideration  given  the 
case  in  the  Patent  Office  before  the  patent  is  granted. 

"It  is  evident  that  the  patent  in  suit,  as  finally 
granted,  had  a  long,  hard  row  to  travel,  as  is  dis- 
closed by  the  proceedings  in  the  Patent  Office 
and  the  length  of  time  that  ela])sed  between  the 
filing  of  the  ai)])]icati()n  and  the  granting  of  the 
patent.  The  i)atent  is  ])resumed  to  be  valid,  and 
to  my  mind  this  presumption  is  strengflicned  by 
the  cousideration  (jiven  the  case  in  the  Patent 
Office  before  the  patent  was  granted. 

United  Shirt  d  Cottar  Co.  v.  Beatie,  138  Fed., 
136-137.    (Affiimed  C.  C.  A.,  149  Fed.  736). 
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The  leaiued  Coimsel  f(»r  Appellant,  iu  his  efforts 
to  discredit  the  Cohii  Patents,  and  to  show  that  they 
were  improperly  issued,  was  led  into  an  unfortunate 
inconsistency  in  his  l)rief  in  tlie  lower  Court,  in  tirst 
giving  praise  to  the  Honorable  Conunissioner  of  Pat- 
ents, Mr.  E.  B.  Moore,  **as  a  trained  expert  of  over 
2(5  years  practical  experience  in  the  Patent  Ofldce," 
and  as  having  "risen  from  the  position  of  a  third  or 
fourth  Assistant  Examiner  to  the  position  of  Com- 
missioner. *  *  *  His  statement  is  of  great  weight 
and  should  he  given  consideration  in  determining  the 
validity  of  the  Cohn  Patents,"  (p.  60,  Defendant's 
IJrief  below),  and  then  academically  stating  that  the 
Commissioner  was  a  political  appointee  lacking 
"competent  legal  knowledge  and  scientific  ability." 

Appellant's  Counsel  has  in  his  present  brief 
avoided  his  former  inconsistency  by  omitting  the 
facts  concerning  the  qualifications  of  Mr.  Coimnis- 
sioner  Moore  and  leaving  in  the  more  subtle  but  un- 
sound inuendo  of  "inexperience,"  '* incompetency" 
and  "])()litics." 

It  is  most  ungenerous  of  Appellant's  Counsel  to 
say  at  page  81  of  his  brief  that  the  attorneys  for 
Cohn  "evidently  succeeded  in  this  case  in  persuading 
the  Conunissioner  to  j)ass  the  question  on  to  the 
Courts  to  determine  should  litigation  ever  arise  un- 
der the  patent;"  or  to  say  at  page  156  of  his  Brief 
that  the  Commissioner  was  "teased"  into  granting 
the  Cohn  Patent  and  that  he  was  "ignorant"  of  the 
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art  relating  to  the  subject  matter  of  the  Cohn  inven- 
tion. 

All  we  have  to  say  is  that  defendant's  ''hypothesis" 
is  again  unsupported  by  the  evidence,  and  the  Com- 
missioner, skilled  lawyer,  judge,  technical  and  scien- 
tific man,  as  he  is  (conceded  in  appellant's  own  pre- 
vious admission)  unqualifiedly  stated  that  the  device 
of  the  First  Cohn  Patent  involved  invention  over 
anything  and  ever}i:hing  in  the  prior  art. 

It  is  not  necessary  to  consider  here  whether  or  not 
the  Cohn  claims  are  or  were  narrowed  in  construc- 
tion by  the  references  cited;  first,  because  the  pat- 
entee stuck  up  for  his  rights  and  got  the  claim  that 
he  originally  asked  for,  without  amendment.  In 
other  words,  the  clauns  of  the  patent  were  allowed 
as  drawn,  after  careful  consideration  hy  the  Patent 
Office.  It  is,  therefore,  entitled  to  a  liberal  conctruc- 
tion,  independent  of  the  fact  that  the  respondent's 
structure,  as  shown  by  Exhibit  C,  and  which  respon- 
dent admits  having  used,  exactly  fits  the  invention 
described  in  the  patent.  For,  as  was  said  in  Arm- 
strong V.  BeUing  Bros.  &  Co.,  172  Fed.  234,  236: 

"They  (defendant's  specifications)  appear 
to  fit  the  invention  described  b}'  Schroedei  with 
exactness,  and  I  can  see  no  reason  for  searching 
into  a  controversy  between  Aimstrong  and  the 
patent  examiner  to  learn  what  meaning  should 
be  attached  to  the  claims  when  fitted  upon  the 
Schroeder  disclosures.  No  such  right  inheres  to 
an  invader  of  the  Schroeder  as  it  was  finally 
ticketed,  labeled  and  issued  from  the  Patent 
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Office.  Tht'  claims  which  appear  in  the 
Schrooder  patent  are,  as  1  have  said,  perfect 
tits  for  the  Schroeder  disch)sure,  and  that  ought 
t<»  be  the  claims  and  what  they  mean." 

As  to  the  suggestion  on  page  82  of  Appellant's 
Brief,  that  the  Patent  Office  Officials  were  not  "fur- 
nished with  exhibits  or  illustrations  of"  three-color 
pictures  and  lithograph  labels  "showing  the  use  of 
borders,"  it  is  only  to  be  said  that  the  Patent  Office 
experts  were  just  as  much  charged  with  the  knowl- 
edge of  these  methods  and  processes,  and  were  re- 
quired to  take  judicial  notice  of  the  same,  as  was  the 
complainant.  In  the  desperate  efforts  of  the  primary 
Examiner  to  deny  these  applications  it  is  not  to  be 
presumed  that  he  overlooked  anything  that  the  print- 
ing art  would  afford. 

It  is  to  be  presumed  that  the  law  was  complied 
with  by  both  the  applicant  and  the  Patent  Office 
Officials  and  the  proceedings  can  only  be  impeached 
for  fraud. 

Seymour  v.  Osborne,  11  Wall  516,  542. 

As  said  in  Victor  Talking  Machine  Co.  v.  Leeds  & 
Catlin,  165  Fed.  931 : 

"It  wTjuld  seem  that  if  an  inventor  applies  for 
a  patent  in  the  United  States  and  it  is  granted 
it  is  presumed  that  the  Patent  Offiice  has  in- 
quired into  all  the  facts  prerequisite  to  the 
granting  of  the  same,  and  has  found  that  the 
applicant  is  entitled  thereto." 
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The  simplicity  of  the  invention  is  no  grounds 

FOR  denying  its  PATENTABILITY. 

Kitchen  v.  Levison,  188  Fed.  658  (C.  C.  A., 
9th  Cir.)  ; 

S.  F.  Cornice  Co.  v.  Beyerle,  181  Fed.  692, 
affirmed  by  your  Honors,  195  Fed.  516 ; 

Pelton  Water  Wheel  Co.  v.  Doble,  186  Fed. 
526,  affimied  by  your  Honors,  190  Fed. 
761; 

Expanded  Metal  Co.  v.  Bradford,  214  U.  S. 
366,  53  L.  Ed.  1034. 

The  question  of  Invention  by  Cohn  v^^as  also  care- 
fully considered  by  Judge  Van  Fleet  (notwithstand- 
ing the  bold  statement  of  Appellant  to  the  contrary) 
and  your  Honors'  attention  is  most  respectfully 
directed  to  the  opinion  of  the  Court  belov7. 


INFRINGEMENT 
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INFRINGEMENT. 

.     ADMISSIONS   ON   THE    RECORD. 

1.  THAT  DEFENDANT  HAS  USED  THE  HEINZ  EN- 
VELOP (EX.  C.)  WITHIN  SIX  YEARS  LAST  PAST  IN  THE 
NORTHERN  DISTRICT  OF  CALIFORNIA,  AND  BEFORE 
THE  BRINGING  OF  THE  SUIT.     (STIPULATION  R.  44.) 

2.  THAT  THE  HEINZ  ENVELOP  INFRINGES  THE 
FIRST  COHN  PATENT  (X.  Q.  109,  R.  551.) 

3.  THAT  THE  FIRST  CLAIM  OF  THE  SECOND  COHN 
PATENT  IS  INFRINGED  (R.  82). 

This  admission  by  Mr.  Sullivan  was  subsequently 
withdrawn  by  Mr.  Banning,  but  the  admission  is  en- 
titled to  weight  as  being  consistent  with  common 
sense  and  the  e^'idence  and  as  the  opinion  presum- 
ably of  an  expert. 

4.  DEFENDANT  ADMITS  THAT  THE  HEINZ  EN- 
VELOP IS  NEARER  TO  COHN  THAN  IT  IS  TO  ANY 
OTHER  PATENT  BEFORE  THE  COURT   (R.  546). 

THE  QUESTION  OF  INVENTION  AND  MECHANICAL 
EQUIVALENTS  IS  OFTEN  DETERMINED  BY  CONSIDER- 
mO  WHETHER  THE  INFRINGING  DEVICE  IS  MORE 
LIKE  THE  PATENT  IN  SUIT  THAN  THOSE  DEVICES 
CLAIMED  TO  ANTICIPATE  THE  PATENT. 

Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  118  Fed.  136,  supra; 
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National  Hollow  B.  B.  Co.  v.  Interchangeable 
B.  B.  Co.,  106  Fed.  199. 

It  is  not  disputed  that  Regenstein  employs  pre- 
cisely the  same  method  in  preparing  his  Transo  and 
Heinz  envelops  that  is  shown  and  described  by  Mr. 
Cohn.  That  is  to  say  Regenstein  like  Cohn  starts 
with  an  opaque  stock;  he  uses  an  "oily  preparation" 
which  "has  a  tendency  to  creep  or  bleed  beyond  the 
borders  of  the  space  embraced  by  the  stamp  or  die 
by  which  it  is  applied;"  (X.  Q.  196,  R.  306).  "That 
the  effect  of  such  creeping  and  bleeding  is  to  stain  or 
discolor  the  rest  of  the  envelop  or  leave  a  ragged  ap- 
pearance to  the  window  opening,"  (X.  Q.  197) ; 
"that  the  border  or  ring  is  to  obliterate  such  ap- 
pearance of  creep  and  give  definition  to  the  window 
opening,"  (X.  Q.  198)  ;  and  "that  the  ring  or  border 
is  applied  on  one  side  of  the  sheet,  to-wit :  on  the  out- 
side and  that  the  oily  preparation  is  applied  on  the 
opposite  or  inside  of  the  sheet,"  (X.  Q.  202,  R.  307) 

"Tn  the  sense  of  the  patent  law  the  substantial 
equivalent  of  a  thing  is  the  same  as  the  thing  it- 
self." 

Winans  v.  Denmead,  15  How.  330,  342 ; 

Machine  Co.  v.  Murphy,  97  U.  S.  120. 

"The  changes  which  the  appellants  have  made 
are  immaterijil  and  indeed  are  but  a  subterfuge 
made  evidently  for  the  purpose  of  evading  the 
wording  of  the  claim,  they  are  unavailing." 

Hoyt  v.  Ilorne,  145  U.  S.  302,  308. 
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As  was  siiid  by  your  Honors  in  Jensen  v.  Norton, 
67  Fed.  236: 

**Tw(>  devices  are  oquivalciit  wlicii  one  can  be 
adapted  to  perform  tlie  t'unetions  of  tlie  other. 
Rarely  win  one  element  be  removed  bodily  from 
one  machine  to  tlie  other  without  any  change 
whatever.  Wlierv  that  can  be  done,  i)i  such  cases 
there  can  be  no  doubt  of  equivalency  and  in- 
infringement. 

See  also — 

Alaska    Packers   Ass'n    v.    Let  son,   119  Fed. 
599. 

DOCTRINE   OF   EQUIVALENTS. 

Walker  on  Patents,  Sec.  358,  says: 

*'It  is  safe  to  define  an  equivalent  as  a  thing 
which  perfomis  the  same  function  in  substan- 
tiallfi  the  same  manner,  as  the  thing  of  which  it 
is  alleged  to  be  an  equivalent." 

At  page  146  of  Appellant's  Brief,  counsel  quotes 
Judge  Morrow  on  the  question  of  infringement  and 
mechanical  equivalents  as  follows: 

'*To  sustain  a  claim  of  infringement  three 
things  must  be  found:  First,  identity  of  result; 
sec(md,  identity  of  means;  third,  identity  of  op- 
eration." 

We  have  only  to  say  that  this  case  was  reversed 
on  appeal,  see  142  Fed.  141,  your  Honors  holding 
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that,  "the  Eldiidge  device  perforais  the  same  func- 
tion as  that  of  the  Jordan  device,  and  we  are  of  the 
opinion  that  it  performs  it  in  substantially  the  same 
way,  that  the  defense  is  not  sufficient  to  avoid  in- 
fringement, and  that  under  the  doctrine  of  equiva- 
lency, applicable  to  this  case,  the  Eldridge  device  is 
the  equivalent  of  the  bumper  or  squeezer  of  the  Jor- 
dan patent.  *  *  *  It  is  the  vrhole  purpose  of  the 
doctrine  of  equivalents  to  protect  the  inventor 
against  piracy  and  to  secure  to  him  the  benefit  of 
that  which  he  has  invented." 

EQUIVALENCY  OF  PARTS  AS  SHOWN  BY 
THE  FACTS. 

FIRST  COHX  PATENT. 

As  it  is  admitted  by  the  defendant  that  the  Heinz 
envelop  Exhibit  "C"  embodies  the  construction  and 
combination  of  the  claim  of  the  First  Cohn  Patent, 
(X.  Q.  109,  R.  551),  further  consideration  of  this 
claim  is  therefore  unnecessary. 

SECOND  COHN  PATENT. 

For  convenience  these  two  claims  are  again  here 
set  out  and  are  as  follows : 

''1.  An  advertising  device  comprising  an  en- 
velop having  a  window  through  which  the  ad- 
dressee's name  on  an  incl(>snre  may  show  through 
said  window  being  in  outline  characteristic  of 
some  symbol  of  trade,  a  tinted  or  colored  border 
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surroimdinj;  and  iriviiij;  dcHnition  to  said  win- 
dow and  ixTinaiicnt  advert isin^^  niattor  f<n-ming 
no  part  of  the  address,  appearing  on  said  tinted 
lM)r(ler,  and  related  to  and  in  jiixta})osition  with 
the  ontline  of  said  window. 

"2.  As  an  advertising  (h'viee,  an  enveloj)  iiav- 
ing  a  generally  oi>aque  faee  exeejit  for  a  trans- 
parent window  poition  throiigli  which  an  ad- 
dressee's name  on  an  inelosure  niav  sliow 
throngh,  siiid  window  being  in  general*  outline 
characteristic  of  a  symlx)l  of  trade,  and  perma- 
nent |)rinted  mattei-  (»n  the  face  of  the  envelop 
related  to  and  in  juxtaposition  with  the  outline 
of  the  window  and  co-operating  witli  said  out- 
line to  indicat<'  a  ])artieular  bi'and  of  goods." 

MR.  SULLIVAN'S  ADMISSION  AS  EVIDENCE  OF  THE  OBVIOUS. 

At  the  time  of  the  introduction  of  Complainant's 
prima  facie  evidence  Mr.  Sullivan,  representing  the 
respondent,  and  an  attorney  of  intelligence,  integrity 
and  recognized  standing,  and  a  member  of  the  bar  of 
this  (.\)urt,  voluntarily  admitted  that  claim  1  of  this 
Second  Cohn  Patent  was  found  in  its  entirety  in  the 
Heinz  envelop  (R.  82)  : 

•'Alu.  Sullivan:  We  admit  that  Mxhibit  C 
does  contain  those  features;  that  is,  that  it  has  a 
'window  tln-ongh  which  the  addressee's  name  on 
the  enclosure  may  show,  said  window  being  in 
outline  characteristic  of  some  symbol  of  trade, 
a  tinted  or  colored  iMMdei-  surrounding  and  giv- 
ing delinition  to  said  window,  and  permanent 
advertising  matter  foiming  no  part  of  the  ad- 
dress, ai)])earing  on  said  tinted  boi-dor,  and  re- 
lated to  and  in  juxtaposition  with  the  outline  of 
said  window.'    U  that  what  vou  want?" 
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*'Mr.  Townsend:   You  conce'de  that  the  entire 
combination  of  claim  1  is  shown  in  Exhibit  Cf" 

"Mr.  Sullivan:    We  concede  that  the  exhibit 
does  show  that." 

In  making  this  statement  Mr.  Sullivan  interrupted 
the  Complainant's  witness  Mr.  Maynard,  who  was  ex- 
plaining the  patents  and  was  offering  proofs  of  in- 
fringement of  this  claim  in  the  usual  manner. 

While  Mr.  Sullivan's  interruption  and  admission 
was  unnecessary  as  far  as  Complainant  was  con- 
cerned and  is  claimed  to  have  been  unauthorized  by 
the  Defendant,  nevertheless,  his  admission  of  in- 
fringement was  in  good  faith  and  consistent  with  the 
justice  and  common  sense  view  of  the  case. 

Counsel  for  defendant  would  have  the  Court  be- 
lieve that  we  are  relying  entirely  on  the  admission 
of  Mr.  Sullivan  to  prove  infringement  of  the  Second 
Cohn  Patent. 

Unfortunate  as  Mr.  Sullivan's  admission  was  no 
doubt  to  the  defendant,  nevertheless,  it  is  entitled  to 
weight  as  a  voluntary  admission  of  the  defendant's 
own  counsel,  and  it  therefore  may  be  taken  as 
the  opinion  of  an  expert.  In  any  event  the  case  of 
Jones  V.  Morchead,  1  Wall.  164,  relied  on  by  defend- 
ant at  page  150  and  following  of  his  Brief,  is  suffi- 
cient to  fasten  on  defendant  infringement  by  the  use 
of  the  one  particular  envelop  introduced  in  evidence 
as  the  Heinz  envelop,  as  Exhibit  "C."    As  that  was 
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the  ouly  int rinuing  ciivehjp  bcl'oio  the  Court,  and  all 
the  other  infringing  ('nvelo]).s  are  made  like  it,  it  is 
not  seen  why  that  one  instance  would  not  he  sutlicient 
to  sustain  the  prayer  of  the  Bill. 

However,  as  there  is  no  intention  or  desire  to  take 
an  unfair  or  technical  advantage  of  the  Defendant, 
the  proofs,  independent  of  the  foregoing  admission 
amply  substantiate  the  claim  of  infringement. 

Mr.  l>ond  in  trying  to  show  the  variation  prac- 
tised by  the  defendant  admits  that  the  combined 
function  of  the  Heinz  window  and  border  is  "to  pre- 
sent to  the  eye  the  outline  of  a  cucumber,"  which 
of  course  is  what  is  done  by  Mr.  Cohn.  But  he  ar- 
gues that  in  Heinz  the  figure  of  the  cucumber  lies 
in  the  border,  whilst  in  Cohn  it  lies  in  the  outline  of 
the  window.  Manifestly  that  is  a  distinction  with- 
out a  difference. 

Mr.  Bond  also  points  out  that  the  "permanent  ad- 
vertising or  printed  matter"  is  displayed  in  a  differ- 
ent way  or  in  a  little  different  position  in  the  Heinz 
envelop  than  is  shown  in  the  drawings  of  the  Cohn 
Patent. 

The  chief  fallacy  of  I  his  position  of  the  defendant 
is  that  it  leaves  out  of  consideration  the  *' doctrine  of 
equivalents." 

Of  coui'se  in  this  case  like  in  nearly  every  case  of 
patent  infringement  there  are  i:)hysical  differences 
between  structures  which  are  more  or  less  apparent. 
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However,  Mr.  Bond  admits  equivalency.  Thus  on 
direct  examination  (R.  493)  : 

"The  border,  surrounding  the  transparent 
window,  in  the  Heinz  enveloi3,  has  an  edge  or 
outline,  around  its  periphery  or  outer  edge,  re- 
sembling a  cucumber,  and  on  the  inside  of  the 
back  of  the  envelop  is  printed  the  word  'Heinz.' 
The  purpose  of  this  representation  of  a  cucum- 
ber, and  the  use  of  the  word  Heinz  showing 
through  the  transparent  window,  as  I  under- 
stand the  same,  is  to  carry  into  the  envelop  the 
trade-mark  of  the  Heinz  Pickle  Company,  as 
used  in  connection  with  the  receptacles  contain- 
ing articles  put  up  by  said  Heinz  Pickle  Com- 
pany." 

Again,  (R.  494),  Mr.  Bond  testifies: 

"Q.  52.  How  is  the  window,  shown  in  Figure 
1  of  the  drawings  of  this  Second  Cohn  Patent, 
considered  by  itself — in  the  shape  of  some  article 
or  thing  sold  and  dealt  in? 

''A.    It  presents  the  outline  of  a  cucumber." 

"Q.  53.  What  is  employed  in  the  Heinz  en- 
velop to  present  the  outline  of  a  ciicu)}iherf 

''A.  The  surrounding  border,  the  outer  edge 
of  which  is  made  to  present  the  outline  of  a  cu- 
funilxM-. " 

THE  COURT  WILL  APPRECIATE  WHAT  SHALLOW 
ICE  THE  DEFENDANT  IS  ON  BY  OBSERVING  THAT 
THE  SECOND  COHN  PATENT  SHOWS  IN  FIG.  1  THAT 
THE  OUTER  EDGE  OF  THE  BORDER  PRESENTS  ALSO 
THE  OUTLINE  OF  A  CUCUMBER.  CERTAINLY  HEINZ 
WAS  NOT  THE  FIRST  TO  MAKE  A  BORDER  IN  THE 
OUTLINE  OF  A  CUCUMBER. 
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On  cross  examination   Mr.   Bond  testifies  as  to 
equivalency  as  follows,  (R.  542): 

'*X.(^.  J)().  Look  at  the  drawing,  P'ip^uro  1  of 
tlif  Second  Cohn  I'atcnt,  niid  state  what  the 
shape  of  the  border  tlierein  shown  i-epreseuts f 

"A.  Tlie  periphery  or  outer  edge  is  in  outline 
representing  a  eueuniber,  corresponding  to  the 
outline  <»f  the  edge  of  the  transparent  window." 

And  again : 

*'X.  (^.  9;].  Looking  at  the  'lleinz'  envelop, 
which  I  hold  before  you,  with  the  face  presented 
to  your  view,  wliat  is  there  displaved  which  indi- 
cates a  i)articular  brand  of  goods? 

"A.  The  representation  of  a  cucund)er  foim- 
cd  by  the  exterioj*  or  outside  edge  of  the  border 
surrounding  the  window;  which  would  be  the 
same,  in  effect,  if  the  window  weie  omitted. 

"X.  Q.  04.     How  about  the  word  'Ileinz'? 

"A.  Inasnuich  as  'Heinz'  or  the  Heinz  Com- 
pany is  known  as  the  uiaiuifacturer  of  pickles, 
including  cucumbers,  the  border,  in  and  of  itself, 
and  with  the  word  'Heinz'  imprinted  within  the 
border,  would  indicate  the  coiicer]i  just  the  same 
if  the  transparent  wind(>w  was  not  present.  My 
recollection  is  that  the  trade  mark  of  the  Heinz 
Conii)any  is  the  rei)resentation  of  a  cucumber, 
with  the  woi'd  'Heinz'  })rinted  thereim,  and  us- 
ually this  is  accompanied  by  the  words  '57  va- 
rieties,' forming,  howevei-,  as  I  understand  it, 
no  part  of  the  trade  uiai-k. 

**X.  Q.  95.    So  that,  in  this  Heinz  envelop,  the 
representation  of  the  outline  of  a  cucumber,  as- 
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sociated  with  the  word  'Heinz,'  immediately  con- 
veys to  your  mind  the  goods  or  business  of  the 
defendant  company?    Is  that  true? 

'*A.  Yes;  and  it  would  be  precisely  the  same 
if  I  should  see  a  label,  presenting  in  outline  a 
cucumber,  and  having  within  the  body  of  the 
cucumber  the  word  'Heinz'." 


And  further : 

"X.  Q.  98.  The  position  of  the  word  'Heinz' 
on  the  envelop,  either  appearing  where  the  words 
'John  Doe'  appear  in  Figure  1  of  Cohn,  or  in- 
side of  the  border,  as  in  Heinz,  makes  no  ma- 
terial difference,  or  any  difference  in  fact,  does 
it,  as  far  as  the  collocation  of  the  word  and  cu- 
cumber are  concerned,  in  indicating  the  par- 
ticular brand  of  goods'? 

"A.  No,  but  it  would  make  a  difference  in 
pointing  out  the  manufacturer.  If  the  name  of 
the  manufacturer  were  imprinted  on  the  outside 
face  of  the  envelop,  it  would  be  present  whether 
the  envelop  contained  an  inclosure  or  not,  while 
if  printed  on  the  inner  face  of  the  back  of  the  en- 
velop it  would  not  appear,  when  there  was  an  in- 
closed letter  in  the  envelop.  In  the  one  case,  as 
contemplated  by  Cohn  with  his  envelop,  the 
name  is  in  co-relation  to  the  s.ymbol  of  trade,  and 
permanent  on  the  face  of  the  envelop  where  it 
can  always  be  seen.  In  the  other  case,  as  contem- 
plated in  the  Heinz  envelop,  the  name  of  the 
manufacturer  would  only  appear  when  the  en- 
velop was  empty. 

"X.  Q.  99.  By  mj^  last  question,  I  meant  the 
envelop  pure  and  simple  as  an  envelop,  without 
an  inclosure.  In  that  case,  does  it  make  any  dif- 
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ference  whether  tlie  words  appear  as  they  do  in 
the  Heinz  envelop  or  as  shown  in  Figure  1  of  the 
Cohn ;  assuming,  of  course,  that  the  word  '  Heinz ' 
is  substituted  for  the  words  'John  Doe"? 

'*A.  So  far  as  concerns  the  word  'Heinz'  in 
co-relation  with  a  cucumber,  there  would  be  no 
difference,  tvhether  the  word  'Heinz'  appeared 
outside  of  the  representation  in  outline  of  a  cu- 
cumber produced  by  the  configuration  of  the 
edge  of  the  cut,  or  tvhether  such  name  appeared 
within  the  space  occupied  by  the  representa- 
tion  of  the  cucumber. 

"X.  Q.  100.  Which  envelop,  to  your  mind,  is 
to  be  preferred — the  Cohn  envelop  or  the  so- 
called  Heinz  envelop  ? 

**A.  Personally,  the  Heinz  envelop  would  be 
my  preference.  Other  persons  might  prefer  the 
Cohn  envelop,  in  which  the  outline  characteristic 
of  a  symbol  of  trade  was  produced  by  the  trans- 
parent window  instead  of  by  the  border." 

Again  Mr.  Bond  testifies: 

'*X.  Q.  104.  The  word  'Heinz'  on  the  Heinz 
envelop,  which  appears  inside  of  the  cucumber 
shape,  is  on  the  opaque  stock  of  the  envelop,  is  it 
not? 

"A.  Yes,  it  is  on  the  inner  face  of  the 
opaque  back  of  the  envelop." 

And  again : 

"X.  Q.  108.  With  the  Heinz  envelop  laying 
flat  on  the  table  before  you,  face  up,  the  word 
'Heinz'  appears  on  the  face  of  the  envelop  in 
association  with  the  cucumber  outline,  does  it 
not? 
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"A.  Yes,  such  outline  being  produced  by  the 
periphery  or  outer  edge  of  the  opaque  border 
and  not  by  the  outline  of  tlie  transparent  win- 
dow." 

Thus  Mr.  Bond  admits  that  the  word  "Heinz" 
printed  on  the  inside  of  the  envelop  "appears"  to  be 
printed  on  the  face;  that  it  is  "permanent  advertis- 
ing matter ; ' '  that  it  is  on  the  opaque  part  of  the  en- 
velop; is  associated  with  the  window,  and  with  the 
pickle  outline;  and  that  the  word  ''Heinz"  with  the 
pickle  outline  represents  the  defendant's  trade-mark 
as  it  was  designed  and  intended  it  should  be.  Ob- 
viously the  desired  result  is  accomplished  by  means 
"substantially  like"  the  means  shown  and  described 
and  claimed  in  the  patent  in  suit. 

If  a  device  performs  the  same  function,  the  fact 
that  it  also  performs  another  function  is  immaterial 
to  any  question  of  infringement.  (Walker,  p.  309, 
Sec.  352). 

Appellant's  contention  of  non-infringement  of 
claim  1  of  the  Second  Cohn  Patent  is,  that 
by  a  simple  change  in  location,  or  form  of 
one  or  two  of  the  elements  of  the  claim,  yet  keep- 
ing all  the  elements  in  the  sequence  called  for  by  the 
claim,  and  producing  all  of  the  results  of  a  success- 
ful advertising  envelop  designed  to  be  secured  by 
the  patent,  that  such  colorable  differences  are  suffi- 
cient in  themselves  to  avoid  infringement.  Such  re- 
finements, and  especially  in  an  invention  possessing 
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the  novelty  that  this  one  adniittingly  does,  are  not 
encouraged  or  sup})orted  by  the  law  covering  the  con- 
struction of  claims. 

MKRE  CHANGE  IN  FORM,  PROPORTION,  OR  DEGREE,  OR 
IX)CATI0N  OF  PARTS;  DOING  THE  SAME  THING  IN  SUB- 
STANTIALLY THE  SAME  WAY,  DOES  NOT  AVOID  INFRINGE- 
MENT. 

]VnIkfr  on  Patents,  Sec.  363. 

It  is  also  a  familiar  rule  that  even  where  a  change 
of  form  somewhat  modifies  the  construction,  the  ac- 
tion, or  the  utility  of  the  patented  device,  non- 
infringement will  seldom  result  from  such  a  change. 

Walker,  Sec.  363 ; 

Eisdon  Iron  &  Locomotive  Works  v.  Trent, 
92  Fed.  375. 

P)nt  form,  location  and  sequence  of  elements  are  all 
inunaterial,  unless  form  or  location  or  sequence  is  es- 
sential to  the  result,  or  indispensable,  by  reason  of  the 
state  of  the  art,  to  the  novelty  of  the  claim. 

Norton  v.  Jensen,  49  Fed.  859  (C.  C.  A.  9th 

Cir.)  ; 

Winans  v.  Denmead,  15  How.  330,  14  L.  Ed., 
717; 
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Reece  Buttonhole  Mach.  Co.  v.  Globe  Button- 
hole Mach,  Co.,10  C.  C.  A.,  194,  61  Fed.  958; 

Bundy  Mfg.  Co.  v.  Detroit  Time  Register  Co., 
36  C.  C.  A.,  375,  94  Fed.  524. 

After  withdrawal  by  the  defendant  of  Mr.  Sulli- 
van's admission  of  infringement  of  claim  1,  Mr. 
Cohn  was  called  and  testified  as  follows  for  the  com- 
plainant (R.  200)  : 

*'In  looking  at  the  first  claim  of  my  Second 
Patent,  I  find  the  following: 

"  'An  advertising  device  comprising  an  en- 
velop having  a  window  through  which  the  ad- 
dressee's name  on  an  enclosure  may  show 
through. ' 

"Referring  to  the  Heinz  envelop,  I  find  that 
it  is  an  advertising  device  comprising  an  envelop 
haA'ing  a  wiiidow  through  which  the  addressee's 
name  on  an  enclosure  may  show  through.  The 
claim  states: 

"  'Said  window  being  in  outline  characteristic 
of  some  symbol  of  trade.' 

"Referring  to  the  Heinz  envelop  we  find  that 
it  has  a  window  being  in  general  outline  charac- 
teristic of  some  symbol  of  trade,  namely,  that  of 
a  pickle  or  cucumber,  which  is  sijecifically  shown 
in  the  drawing  of  my  patent,  Figure  1,  and  is 
especially  mentioned  in  the  specifications  as  be- 
ing 'a  cucumber,  the  trade-mark  of  a  well-known 
manufacturer  of  a  great  many  varieties  of 
goods,'  and  while  the  drawing  referred  to  shows 
the  name  'John  Doe,'  this  name  is  purely  ficti- 
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ti(»us,  tlie  p:eDpral  public  knowing  that  the  name 
'Heinz'  was  intended,  and  tlie  cnily  reason  that 
it  was  not  used  was  on  aeeount  of  the  limitations 
in  the  Patent  Office,  which  bar  the  real  names  of 
persons  or  firms.    The  claim  states: 

"  '  A  tinted  or  colored  border  surrounding  and 
giving  definition  to  said  window.' 

"Referring  to  the  Heinz  envelop  we  find  a 
tinted  ur  colored  border  surrounding  and  giving 
definition  to  the  window. 

'*The  claim  further  states: 

"  'And  permanent  advertising  matter  forming 
no  part  of  the  address,  appearing  on  said  tinted 
border,  and  rehited  to  and  in  juxtaposition  with 
the  outline  of  said  window.' 

"Referring  to  the  Heinz  envelop  we  find  per- 
manent advertising  matter  forming  no  part  of 
the  address  appearing  through  the  window  and 
on  the  face  related  to  and  in  juxtaposition  with 
the  outline  of  said  window. 

"In  my  claim  and  also  in  my  specifica- 
tions, I  do  not  limit  myself  as  to  the  exact  loca- 
tion of  the  permanent  advertising  matter,  the 
main  feature  being  the  mechanical  comhination 
of  the  advcrtisiuf)  matter  with  the  window.  I 
state  in  the  beginning  of  my  specifications,  as 
follows : 

"  'The  object  of  this  invention  is  to  so  design 
the  window  opening  and  to  associate  with  said 
window  such  descriptive  mattei'  as  will  offer 
novel  and  unique  possibilities  for  advertising.' 

"Referring  to  the  Heinz  envelop  we  find  that 
it  accomplishes  the  desired  result  referred  to, 
and  is  accom])lished  by  the  association  of  the 
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printed  matter  and  the  pickle-shaped  border. 
The  word  'Heinz'  taken  by  itself  and  not  asso- 
ciated with  anything  else  would  be  meaningless, 
a  pickle-shaped  border  not  associated  with  any 
printing  matter  would  have  no  value  as  an  ad- 
vertising device  because  it  might  mean  any 
pickle  manufacturer,  but  when  we  take  the  me- 
chanical combination  of  these  two,  namely,  the 
pickle-shaped  border  or  window  and  the  word 
'Heinz,'  we  have,  and  I  will  now  use  the  lan- 
guage of  the  specification,  'a  striking  advertise- 
ment of  a  particular  brand  of  goods  of  a  particu- 
lar merchant  or  firm.'  It  is  therefore,  self-evi- 
dent that  the  desired  object  of  my  patent  and 
the  object  of  the  Heinz  are  identical  and  pro- 
duced by  exactly  the  same  means.  If  the  person 
who  drew  the  specifications  for  my  second  pat- 
ent had  a  Heinz  envelop  before  him,  I  cannot 
possibly  see  how  he  could  have  described  it 
more  fully  or  completely,  and  it  is  very  probable 
that  whoever  designed  this  Heinz  envelop  had  a 
copy  of  my  specifications  before  them  at  the 
time.  Taking  the  Heinz  envelop,  I  will  para- 
phrase a  portion  of  the  specifications  begin- 
ning at  line  37,  of  the  second  page,  in  order  to 
more  clearly  illustrate  my  meaning: 

"  'When  there  is  associated  with  a  window 
opening  of  characteristic  or  peculiai'  design,'  as 
in  this  Heinz  envelop,  a  window  in  the  shape  of 
a  pickle, 

"  'A  trade  name,  or  some  word,'  in  the  Heinz 
envelop,  the  word  '  Heinz ; ' 

"  'Or  words,'  and  in  the  Heinz  envelop  the 
words  *H.  J.  Heinz  Company;' 
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"  'Usually  associated  with  or  relating  to  the 
piotoiial  feature,'  in  the  Heinz  envelop  the  pic- 
torial featnre  being  the  pickle; 

"  'Every  one  seeing  the  envelop  is  confronted 
with  a  striking  advertisement  of  a  particnhir 
brand  of  goods  of  a  particular  merchant  or  firm.' 

'*In  the  Heinz  envelop  we  see  this  striking  ad- 
vei'tisement,  and  innnediately  associate  it  with 
the  Heinz  pickle  concern.  Summing  up  I  find 
that  every  element  expressed  in  claim  1  of  my 
second  patent  appears  in  the  Heinz  envelop,  and 
I  find  no  elements  in  the  Heinz  envelop  which 
are  not  expressed  in  this  chum.  The  location  of 
the  printed  matter  is  immaterial  and  the  fact 
that  the  single  w^ord  'Heinz'  is  printed  on  the  in- 
side of  the  enveh)p  but  appearing  through  the 
window  and  in  association  witli  same,  does 
not  in  any  way  affect  the  desired  result.  As  a 
matter  of  fact,  any  one  holding  this  envelop  a 
few  feet  away  could  not  tell  if  the  tvord  'Heinz' 
was  printed  on  the  inside  or  on  the  face  of  the 
envelop.  The  fact  remains  that  it  is  clearly  re- 
lated to,  'and  in  juxtaposition  tvith  the  outline 
of  said  window.' 

"R.  I).  Q.  189.  In  how  far,  if  at  all,  would  the 
foregoing  statement  apply  or  not  apply  to  the 
combination  of  the  second  claim? 

"A.  The  foregoing  explanation  would  apply 
in  its  entirety  to  claim  2.  I  would  like  to  add 
how^ever,  that  in  considering  the  Heinz  envelop 
with  regard  to  claim  1  that  the  word  'Heinz' 
appears  (and  I  wash  you  w^ould  underline  the 
w^ord  'appears,'  as  I  wish  to  emphasize  this 
word)  on  the  face  of  the  envelop,  and  that  I  did 
not  limit  myself  to  the  fact  that  it  should  be 
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printed  on  the  face,  in  claim  1 ;  the  claim  simply 
stating  that  it  should  appear  and  I  had  in  mind 
at  the  time  I  apj^lied  for  this  patent  a  combina- 
tion of  this  character,  as  I  am  fully  aware  of  the 
fact  that  the  Heinz  trade-mai'k  usually  shows  a 
pickle  with  the  words,  'Heinz'  appearing  within 
the  outline  of  the  pickle.  Taking  the  drawing 
Figure  1,  in  my  second  patent,  and  the  Heinz 
envelop  I  find  nothing  in  my  claims  or  specifi- 
cations which  limits  me  to  the  location  of  the 
permanent  advertising  matter;  the  object  being 
as  I  stated  before  to  show  the  association  be- 
tween the  permanent  advertising  matter  and  the 
window  or  border." 

Mr.  Cohn  was  not  cross  examined  on  this  matter 
of  infringement  and  his  testimony  stands  admitted 
on  the  record,  except  in  so  far  as  Mr.  Bond's  pre- 
vious disingenious  explanations  represent  the  de- 
fendant's viewpoint;  which  exjMnations  as  we  have 
seen,  studiously  avoided  as  far  as  possible  the  ''doc- 
trine of  equivalents/' 

The  foregoing  showing  of  infringement  of  claim 
1,  proves  at  the  same. time  infringement  of  claim 
2;  the  defendant  maintaining  that  claim  2  must 
be  limited  to  a  windotv  "in  general  outline  charac- 
teristic of  a  symbol  of  trade,"  and  that  the  printed 
matter  must  be  "on  the  face  of  the  envelop."  Of 
course  there  is  nothing  in  the  prior  art  requiring  any 
such  over  refined  limitation  of  the  claim  and  besides 
the  spirit  of  the  claim,  if  not  the  exact  letter,  is  mani- 
festly present  in  the  Heinz  envelop ;  and  it  needs  no 
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the  claim  on  to  the  infringing  donees. 

Mr.  Alaynard   (R.  83),  fully  sustains  Mr.  Cohn. 
He  says : 

"The  location  of  the  word  'Heinz'  with  rela- 
tion to  tlu'  outline,  or  the  pickle  outline  of  the 
window,  simply  arrives  at  the  same  result,  as 
that  is,  advertisement.  *  ^  *  The  means  for 
arriving  at  the  result — that  is,  advertise- 
ment— are  precisely  the  same.  The  patent 
calls  for  an  opaque  envelop  having  a  transparent 
window  and  in  association  with  said  window 
suitable  words,  as  the  name  of  a  firm,  and  also 
states  that  the  outline  of  the  window  may  be 
shaped  into  the  symbol  of  trade  of  a  manufac- 
turer. Whether  the  word  'Heinz'  is  printed  at 
any  certain  ]josition  on  the  envelop  does  not  af- 
fect the  results.  The  instrumentalities  for  ac- 
complishing the  advertising  are  the  same.  The 
patents  call  for  an  opaque  envelop.  The  exhibit 
marked  C  is  an  opaque  envelop.  The  patents 
call  for  a  transparent  window  made  by  the  ap- 
plication of  a  suitable  preparation  on  the  inside 
of  the  envelop  and  also  call  for  a  suitabh^- 
tinted  outline  around  the  transparent  window  to 
cover  the  effect  of  creep  of  the  material  produc- 
ing the  transparency,  and  the  patents,  taken  as 
a  whole,  involve  an  envelop  of  this  structure, 
having  associated  with  the  particularly-shaped 
window  suitable  words  so  that  the  association  of 
the  two  will  form  an  advertising  of  the  firm  dis- 
tributing the  envelop." 


162 

As  to  the  position  of  the  word  ''Heinz'"  inside  the 
pickle  and  envelop  Mr.  Maynard  says  (R.  90)  : 

' '  Of  course  it  is  not  on  the  face  of  the  envelop, 
but  it  appears  just  as  plainly  as  if  it  were 
printed  on  the  face  of  the  envelop,  no  matter  if 
it  is  printed  on  the  inside,  at  the  back  of  the  en- 
velop 


*  *  * 7? 


From  the  foregoing  we  see  that  any  changes  which 
the  defendant  has  made  in  his  infringing  Heinz  en- 
velop are  merely  in  form,  proportion  or  degree,  vary- 
ing slightly  the  shape  of  the  window  and  transpar- 
ency so  as  to  adapt  the  window  perhaps  a  little  better 
to  allow  the  sendee's  name  and  address  to  show 
through,  but  still  indicating  the  pickle  trade-mark  of 
the  defendant;  and  putting  the  permanent  printed 
advertising  matter  "Heinz"  inside  the  envelop  in- 
stead of  outside,  but  still  so  that  it  appears  to  be  on 
the  outside,  and  is  in  "juxtaposition  with  and  re- 
lated to"  the  outline  of  the  pickle.  That  constitutes 
equivalency. 

Smith  V.  Nichols,  21  Wall.  112,  22  L.  Ed.,  566; 

Belding  Mfg.  Co.  v.  Corn  Planter  Co.,  152  U. 
S.  100,  38  L.  Ed.  370. 

The  doctrine  of  equivalents  may  be  invoked  for  all 
patents,  and  not  merely  for  pioneer  ones,  but  the 
range  of  equivalents  depends  upon  and  varies  with 
the  degree  of  invention. 
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Kitchen  v.  Levison,  188  Fed.  658  (C.  C.  A.  9th 
Cir.)  ; 

Paper  Bag  Cases,  210  U.  S.  405,  52  L.  Ed. 
1122; 

Hickmott  v.  Canning  Co.,  142  Fed.  145  (C.  C. 
A.  9th  Cir.). 

Judge  Van  Fleet's  Conclusion  on  Infringement 
of  the  Cohn  patents  is  a  full  and  clear  statement  of 
the  facts  and  the  law  of  the  case. 


THE    EQUITIES   OF    THE   CASE. 

At  page  151  and  following  of  Appellant's  Brief, 
it  is  sought,  precisely  as  in  the  Court  below,  to  enlist 
the  sympathies  of  this  Court  on  behalf  of  Mr.  Reg- 
enstein  because  he  has  spent  a  lot  of  money  in 
building  up  the  Transo  Envelop  business.  His  pa- 
tience, and  the  time  and  money  he  has  expended,  and 
the  extent  of  his  present  business  bespeaks  the 
novelty  of  the  Cohn  inventions  and  their  merit. 

But  if  ever  the  equities  were  with  an  inventor  and 
patentee  in  a  patent  suit  they  would  seem  to  be  with 
Mr.  Cohn  here. 

Counsel's  argument  seems  to  overlook  Mr.  Cohn's 
expenditures  and  experiments  during  1903  and  1904, 
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culminating  in  the  placing  of  10,000  of  his  envelops 
in  circulation  long  before  Regenstein  or  the  Transo 
Envelope  Co.  were  ever  heard  of.  The  argument  on 
behalf  of  defendants  overlooks  the  contemptuous  let- 
ter of  Regenstein  of  December,  1906,  in  reply  to  Mr. 
Cohn's  notice  of  the  issuance  of  his  patents  and  in- 
viting the  opening  of  negotiations.  It  also  overlooks 
Regenstein 's  slavish  copying  of  the  Second  Cohn 
Patent  in  1908  and  1909  when  he  had  an  order  for 
advertising  envelops  like  the  Heinz  pickle  envelop 
and  the  Stickney  cigar  envelop,  although  in  1905  he 
told  Mr.  Cohn  that  this  advertising  idea  was  imprac- 
tical and  impossible. 

WARNING  NOTICES. 

F.urthermore,  capital  is  attempted  to  be  made  of 
the  "warning  notices"  sent  out  by  Mr.  Cohn  after 
the  filing  of  this  suit.  We  have  only  to  call  attention 
to  the  recent  case  of  Virtue,  et  al.,  v.  Creamery  Pack- 
age Mfg.  Co.,  et  al.,  179  Fed.  115,  Cir.  Court  of  Ap- 
peal, 8th  Circuit,  giving  the  rule  and  showing  it  was 
an  act  of  kindness  on  Mr.  Cohn's  part  to  notify  in- 
fringers of  the  pending  suit : 

"That  the  owner  of  a  patent  may  notify  in- 
fringers of  his  claims,  and  warn  them  that,  im- 
less  they  desist,  suits  will  be  brought  to  protect 
him  in  his  legal  rights,  is  sustained  by  numerous 
decisions.  Kelley  v.  Y psilanti  Dress  Stay  Man- 
ufacturing Co.  (C.  C.)  44  Fed.  19,  10  L.  R.  A. 
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686;  Computing  Scale  Company  v.  National 
Compidimi  Srah  Corn  pain/  (C.  C.)  79  P'cd.  962; 
Farqiikar  Com  pan  ij  v.  National  Harrow  Com- 
panij,  102  Fed.  714,  42  C.  C.  A.  600,  49  L.  R.  A. 
755;  Adriancc,  Plait  d'  Co.  v.  National  Harrow 
Compnnii,  121  Fed.  827,  58  C.  C.  A.  163;  Warren 
Fcatlicrhone  Company  v.  Landauer  (C.C.)  151 
Fed.  130;  Mitchell  v.  International,  etc.,  Com- 
pany (0.  C.)  169  Fed.  145;  30  Cyc.  1054. 

"Tlie  only  limitation  on  the  right  to  issue  such 
waiiiinys  is  the  requirement  of  good  faith.  There 
is  nothing  in  the  warnings  given  in  this  case  to 
show  that  the  letters  or  notices  were  false,  mali- 
cious, offensive,  or  opprobrious,  or  that  they 
were  used  foi*  the  willful  pui-pose  of  inflicting  in- 
jury. In  such  a  case  it  was  said,  in  Kelley  v. 
Ypsilanti,  supra : 

"  'Tt  would  seem  to  be  an  act  of  prudence,  if 
not  of  kindness,  upon  the  part  of  a  patentee,  to 
notify  the  ])ublic  of  his  invention,  and  to  warn 
persons  dealing  in  the  article  of  the  consequence 
of  jiurchasing  from  others.  Chase  v.  Tuttle  (C. 
C),  27  Fed.  110;  Boston  Diatite  Company  v. 
Florence  Manufacturing  Company,  114  Mass.  69 
(19  Am.  Rep.  310)  ;  Kiild  v.  Horry,  28  Fed.  773.' 

"There  is  nothing  in  this  case  to  indicate  that 
any  of  the  warnings  issued  by  the  defendants 
were  made  in  bad  faith,  and  they  were  promptly 
followed  by  the  institution  of  the  infringement 
suits.  In  issuing  notices  and  warnings  we  think 
the  defendants  were  acting  within  their  legal 
rights.  If  they  had  the  right  to  bring  the  suits, 
they  had  the  light  to  issue  the  warnings.  It  may 
be,  and  probably  is,  tiue  that  tb.e  pendency  of 
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these  suits  resulted  in  some  damage  to  the  plain- 
tiffs by  lessening  the  sale  of  the  challenged  de- 
vice; but  such  damage  was  an  incident  of  the 
suits,  and  cannot  be  made  the  basis  of  a  recov- 
ery." 


CONCLUSION 
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CONCLUSION. 

To  summarize:  we  see  that  the  only  methods  dis- 
closed by  the  patents  offered  by  the  defense,  for  the 
manufacture  of  envelops  with  a  transparent  panel 
to  disclose  the  address,  are : 

(a)  to  make  the  envelop  of  transparent  paper 
and  to  render  the  face  opaque  around  the  transpar- 
ent panel  or  wdndow; 

(b)  the  suggestion  to  make  the  envelop  of  opaque 
material  and  to  render  the  panel  transparent ;  and 

(c)  the  suggestion  to  manufacture  the  entire  en- 
velop of  opaque  material  and  render  the  panel  sec- 
tion transparent  by  reducing  it  in  thickness. 

The  first  method  is  disclosed,  for  example,  in  the 
English  Patent  to  Busch.  The  second  method  is  men- 
tioned by  Brown,  U.  S.,  1862,  and  the  third  method 
is  suggested  in  the  patent  to  Reese,  August,  1904. 
(The  latter  patent  being  later  than  Cohn's  inventive 
act  cannot  be  considered  part  of  the  prior  art.) 

Neither  of  the  above  methods,  however,  contributed 
to  the  art,  as  we  have  seen,  any  practical  method  of 
manufacturing  this  class  of  envelops.  The  first 
method  is  defective,  for  the  reason  that  the  envelop 
is  too  light  in  weight  and  stiffness  and  lacks  the  re- 
quired stability  for  the  ordinary  usage  of  commercial 
envelops  and  its  transmission  through  the  mails,  and 
for  the  additional  reason  that  any  conunercial  paper. 
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like  tracing  paper,  for  example,  which  would  possibly 
be  used,  is  too  expensive  for  practical  use.  The  sec- 
ond method,  so  far  as  disclosed  in  the  prior  art,  is 
merely  a  suggestion  that  such  an  envelop  could  be 
made  from  opaque  material,  with  a  portion  of  the 
face  rendered  transparent,  and  Brown  suggests  that 
the  same  method  for  rendering  the  panel  transpar- 
ent as  now  employed  in  making  tracing  paper,  can  be 
used.  This  suggestion  is  inoperative  for  any  prac- 
tical use,  for  the  reasons  pointed  out  that  the  meth- 
ods now  employed  in  making  tracing  paper  can  only 
be  employed  in  the  manufacture  of  an  entire  sheet 
and  cannot  he  applied  to  a  limited  area  of  a  sheet  of 
opaque  paper.  To  render  the  panel  of  the  Brown  en- 
velop transparent  by  the  application  of  an  oleagin- 
ous material  would  be  impracticable  from  a  commer- 
cial standpoint  according  to  the  testimony  of  both 
Cohn  and  Regenstein,  who  are  in  accord  that  con- 
siderable experimenting  was  required  to  obliterate 
the  creeping  effect  of  the  oleaginous  material  and  to 
render  the  outline  of  the  transparent  panel  sharp 
and  well  defined.  The  third  method  does  not  appear 
ever  to  have  been  practiced  and  it  is  of  very  doubtful 
utility.  It  is  a  matter  of  common  knowledge  that 
opaque  papers  having  a  pronounced  water  mark,  by 
which  certain  portions  are  rendered  thinner,  makes 
the  reduced  portions  of  the  paper  translucent  when 
held  up  to  the  light,  hut  not  transparent. 

The  first  and  third  methods  can  therefore  be  elim- 
inated as  making  no  practical  contribution  to  the  art : 
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The  first  method  because  it  is  too  expensive  for  com- 
mercial use,  and  because  the  envelop  is  unfitted  by  its 
fiimsiness  for  practical  use;  the  third  method  for 
the  reason  that  it  is  inoperative  to  produce  the  de- 
sired result  and  besides  is  later  than  the  invention  of 
Cohn.  As  a  matter  of  fact  no  window  envelops  have 
ever  been  put  commercially  on  the  market  manufac- 
tured by  either  the  first,  second  or  third  method.  The 
second  method,  that  suggested  by  Brown,  is  impracti- 
cable and  of  no  commercial  value.  Brown's  idea,  so 
far  as  disclosed  by  U.  S.  Patent  36,393  of  September 
9,  1862,  consists  in  a  mere  suggestion  that  a  window 
envelop  might  be  made  by  using  opaque  paper  and 
rendering  a  portion  of  the  face  transparent.  Brown 
discloses  no  method  of  accomplishing  this  result,  but 
refers  to  the  prior  art  as  affording  the  necessary 
knowledge,  which,  as  a  matter  of  fact,  the  j^^^^or  art 
did  not  disclose.  The  two  suggestions  made  by 
Brown,  namely,  that  the  "tracing  paper  process" 
could  be  used  or  that  an  oleaginous  substance  could 
be  applied,  were  both  impracticable,  therefore. 
Brown,  in  fact,  made  no  contribution  to  the  art.  The 
mere  suggestion  that  a  thing  can  be  done  or  that  the 
doing  would  be  a  benefit  to  an  art,  does  not  involve 
a  patentable  invention,  nor  operate  as  an  anticipation 
of  a  practical  means  for  successfully  accomplishing 
the  desired  result.    (Authorities  supra.). 

The  production  of  a  perfected  window  envelop, 
from  opaque  material  with  a  panel  rendered  trans- 
parent by  the  application  of  an  oleaginous  material. 
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was  only  accomplished  by  the  experiments  of  Cohn 
and  Regenstein.  Both  witnesses  testify  that  consid- 
erable experimenting  was  made  both  in  the  applica- 
tion of  the  oleaginous  material  and  in  the  application 
of  a  suitable  border  to  cover  the  creeping  effect  and 
define  the  outline  of  the  window.  All  the  prior  art 
so  far  as  it  relates  to  envelops  does  not  bear  upon  the 
sufficiency  of  invention  exercised  by  Cohn  and  Reg- 
enstein. All  the  prior  structures  other  than  envel- 
ops have  no  bearing  upon  the  invention  disclosed  in 
the  claim  of  the  Cohn  Patent  835,850.  They  simply 
show  the  application  of  two  colors  with  one  forming 
a  border,  while  the  invention  of  Cohn  had  to  do  with 
two  distinct  processes;  first,  the  application  of  some 
preparation  which  would  render  the  opaque  stock 
of  the  envelop  transparent :  and  second,  to  overlay  a 
margin  of  the  transioarent  portion  of  the  window  and 
the  surrounding  semi-transparent  portion  of  the  en- 
velop with  an  ojDaque  border.  Each  of  these  pro- 
cesses required  experiment  according  to  the  testi- 
mony of  both  Cohn  and  Regenstein.  The  defense, 
therefore,  presents  the  peculiar  attitude  of  offering 
testimony  to  show  that  the  application  of  the  border 
to  the  Cohn  envelop  was  anticipated  by  the  prior  art, 
but  that  it  did  not  anticipate  the  application  of  the 
border  to  the  Transo  envelop,  inasmuch  as  the  appli- 
cation of  a  border  to  the  Transo  envelop  occupied 
months  of  continued  experimenting.  In  other  words, 
the  position  of  the  defense  is  practically  that  it  did 
not  involve  invention  for  Coh  n  to  put  a  border  around 
the  transparent  window  of  an  envelop,  but  that  it 


171 

did  require  invention  for  Regenstein  to  do  the  same 
thing.  This  is  certainly  blowing  hot  and  cold  with 
the  same  breath,  and  is  only  equaled  by  the  Irish 
woman's  defense  for  the  mutilation  of  the  borrowed 
kettle.  First,  that  she  never  borrowed  it;  second, 
that  it  was  whole  when  she  returned  it;  and  third, 
that  there  was  a  hole  in  it  when  she  borrowed  it. 

THE  defendant's  STRUCTURE  IS  WITHIN  THE  CLAIMS 
SUED  ON,  AND  IT  MEETS  THOSE  CLAIMS  AS  TO  FUNCTION, 
PURPOSE,  ]\10DE  OF  OPERATIOX,  PRACTICABILITY,  COM- 
MERCIAL SUCCESS  AND  RESULTS  GENERALLY  SOUGHT  BY 
THE  PATENTS  IN  SUIT;  IN  SHORT  THERE  IS  COMPLETE 
EQUIVALENCY  BETWEEN  THE  DEFENDANT'S  STRUCTURE 
AND  THE  complainant's  STRUCTURE,  AS  A  WHOLE,  AND 
BETWEEN  THE  SEVERAL  PARTS  OF  THE  RESPECTBT. 
STRUCTURES. 

Defendant's  counsel  has  tried  to  belittle  the  im- 
portance of  the  Second  Patent,  but  when  it  is  taken 
into  consideration  that  almost  every  one  that  can 
write  uses  envelops  and  that  many  concerns  use  a 
great  many  thousands  daily,  it  is  not  as  unimportant 
as  he  would  have  it  appear. 

It  requires  no  argument  to  prove  that  an  envelop 
that  will  fill  every  requirement  of  an  ordinary  en- 
velop and  which  possesses  the  additional  feature  of 
not  requiring  an  address  to  be  written  on  its  face, 
is  a  labor  saving  device.  In  large  concerns  where 
thousands  of  envelops  are  used  daily  it  is  a  large 
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item  of  saving  besides  insuring  accurate  addressing, 
not  a  day  goes  by  but  that  hundreds  of  conununica- 
tions  are  put  in  wrong  envelops,  in  many  instances 
causing  serious  delays  and  incurring  heavy  dam- 
ages. 

The  Second  Cohn  Patent  contains  all  the  elements 
of  labor  saving  and  proper  addressing  belonging  to 
the  first  patent,  with  the  additional  feature  of  adver- 
tising. 

When  it  is  considered  that  millions  of  dollars  are 
annually  expended  in  the  United  States  by  various 
firms  advertising  their  products  and  trade  marks, 
and  that  we  have  in  this  second  patent  an  article 
that  not  only  gives  the  person  using  the  same  an  ex- 
cellent advertisement,  but  also  saves  him  time  and 
money  in  addressing,  etc.,  we  have  an  article  that  is 
in  a  class  by  itself. 

It  is  tlie  only  advertising  device  knou'n  today  that 
does  not  cost  the  user  anything;  in  fact  saves  the 
user  money. 

It  must  be  conceded  that  it  is  a  striking  advertise- 
ment and  is  directly  brought  to  the  attention  of  the 
recipient. 

An  advertisement  in  a  magazine  or  on  a  billboard 
may  easily  be  overlooked  but  an  advertisement  of 
this  kind  forces  itself  on  vour  attention. 
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It  certainly  possesses  every  element  of  NOVELTY 
and  was  so  conceded  by  the  largest  advertising  firm 
on  this  Coast  (see  Oohn's  testimony  re  Barnhart  & 
Swasey). 

The  words  of  Judge  Kohlsaat  in  the  recent  case 
of  Mitchell  v.  Stevens,  183  Fed.  782,  regarding  a  pat- 
ent on  a  "  combined  letter  sheet  and  envelop ' '  are  ex- 
tremely apt : 

"There  are  a  number  of  combined  letter  sheet 
and  envelop  devices  in  evidence.  This  feature 
of  the  claims  in  suit  is  therefore  old.  But  in  all 
the  wide  field  of  advertising  mediums  no  one  had 
ever,  before  Mitchell,  hit  upon  this  feature, 
which,  according  to  the  evidence  of  a  number  of 
skilled  and  practical  advertising  men,  was  a  dis- 
tinctively successful  advance  in  the  advertising 
media.  Anything  which  will  attract  the  atten- 
tion of  the  public  in  the  shape  of  mail  matter  is 
entitled  to  consideration.  Having  in  miyid  the 
pertinacity  and  ingemiity  of  those  whose  life 
task  seems  to  be  the  discovery  of  some  ivay  in 
winch  to  ])e  net  rate  and  quicken  the  indifference 
of  the  piiblic,  it  certainly  is  persuasive  that  any 
one  should  hit  upon  the  device  in  suit  after  so 
many  years  of  aggressive  effort  in  that  line,  es- 
pecially in  view  of  the  effective  commendations 
of  those  posted  in  the  advertising  line.  The 
record  considered,  T  am  of  the  opinion  that  the 
patent  should  be  held  valid.  *  *  * 

'*It  is  contended  that  complainant  is  limited  to 
his  one  slit  in  the  lower  flap.  The  genius,  if  it  be 
such,  of  the  Mitchell  patent,  is  found  in  the  com- 
bination of  the  letter  effect  with  the  ordinary  one 
cent  mail  matter.  The  arrangement  of  defend- 
ant's device  in  no  way  adds  to  its  effectiveness  as 


374 

an  advei'tising  medium  over  complainant's.  The 
card  could  be  securely  held  on  the  m^in  or  middle 
sheet  of  the  folder  by  means  of  incisions  in  the 
sheet  only  in  the  manner  adoj)ted  by  defendant. 
It  seems  entirely  likely  that  complainant  should 
have  considered  that  method,  but  preferred  his 
own  entirely  inclosed  card ;  his  main  purpose  be- 
ing to  provide  a  one  cent  mailable  folder  which 
should,  while  open  at  the  ends,  still  retain  much 
of  the  advantages  of  an  ordinary  letter.  This 
was  his  invention.  Given  that  idea,  the  location 
on  the  middle  section  of  the  folder  cannot  be  said 
to  involve  invention.  Infringement  seems  to  be 
clearly  established." 

This  whole  subject,  applicable  to  both  the  Cohn 
patents,  may  well  be  concluded  by  the  latest  expres- 
sion of  our  Supreme  Court  on  the  question  of  In- 
vention, Anticipation  and  Infringement,  in  the  case 
of  Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  220  U.  S.  428: 

"The  tire  has  utility,  a  vitility  that  has  secured 
an  almost  universal  acceptance  and  emplo^Tnent 
of  it,  as  will  subsequently  appear.  It  was  cer- 
tainly not  an  exact  repetition  of  the  prior  art. 
It  attained  an  end  not  attained  by  anything  in 
the  piior  art,  and  has  been  accepted  as  the  ter- 
mination of  the  struggle  for  a  completely  suc- 
cessful tire.  It  possesses  such  amount  of  change 
from  the  prior  art  as  to  have  received  the  ap- 
proval of  the  Patent  Office,  and  is  entitled  to  the 
presumption  of  invention  which  attaches  to  a 
patent.  Its  sim})licity  should  not  blind  us  as  to 
its  character.  Many  things,  and  the  patent  law 
abounds  in  illustrations,  seem  obvious  after  they 
have  been  done,  and,  *in  the  light  of  the  accom- 
plished result,'  it  is  often  a  matter  of  wonder 
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how  they  s<»  long  'cludrd  tlir  search  of  the  dis- 
coveroi*  and  sot  at  detiancf  the  spocnlations  of 
inventive  ji:enins/  Pearl  v.  Ocean  Milh,  2  Bann. 
&  Ard.  4W),  Fe<l.  Oas.  No.  1U,87(),  11  Off.  Gaz.  2. 
Knowledge  after  the  event  is  always  easy,  and. 
problems  once  solved  i)resent  no  difficulties,  in- 
deed, may  be  repi-esented  as  never  havincj  had 
any,  and  ex])ert  witnesses  may  be  brought  for- 
ward to  show  that  the  new  thing  which  seemed 
to  have  eluded  the  search  of  the  w^orld  was  al- 
ways at  hand  and  easy  to  be  seen  by  a  merely 
skillful  attention.  But  the  law  has  other  tests 
of  the  invention  than  subtle  conjectures  of  what 
might  have  been  seen  and  yet  was  not.  It  re- 
gards a  change  as  evidence  of  n(rve)ty,  the  ac- 
ceptance and  utility  of  change  as  a  further  evi- 
dence, even  as  demonstration.  And  it  recognizes 
degrees  of  change,  dividing  inventions  into  prim- 
ary and  secondary,  and  as  they  are,  one  or  the 
othei',  gives  a  ])roy;ortionate  dominion  to  its  pat- 
ent grant.  In  other  words,  the  invention  may 
be  broadlv  new,  subjecting  all  that  comes  after  it 
to  ti'ibute  (Chicago' d-  N.  W.  H.  Co.  v.  Sayles,  97 
U.  S.  554,  556,  24  L.  Ed.  1053,  1054) ;  it  may  be 
the  successor,  in  a  sense,  of  all  that  went  before, 
a  ste]>  only  in  the  march  of  improvement,  and 
limited,  therefore,  to  its  precise  form  and  ele- 
ments, as  the  patent  in  suit  is  conceded  to  be. 
fn  its  nanow  and  huml)le  form  it  ma.y  not  ex- 
cite our  wonder  as  may  the  broader  or  preten- 
tious form,  but  it  has  as  firm  a  right  to  protec- 
tion. Nor  does,  it  deti'act  from  its  merit  that  it 
is  the  result  of  experiment  and  not  the  instant 
and  perfect  ])roduct  of  inventive  jDOwer.  A  pat- 
entee may  be  baldly  empirical,  seeing  nothing 
beyond  his  experiments  and  the  result;  yet  if  he 
has  added  a  new  and  valuable  article  to  the 
woi-ld's  utilities,  he  is  entitled  to  the  rank  and 
protection  of  an  inventor.  *  *  *  He  must,  in- 
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deed,  make  such  disclosure  and  description  of 
his  invention  that  it  may  be  put  into  practice. 
In  this  he  must  be  clear.  He  must  not  put  forth 
a  puzzle  for  invention  or  experiment  to  solve, 
but  the  description  is  sufficient  if  those  skilled  in 
the  art  can  understand  it.  This  satisfies  the  law, 
which  only  requires  as  a  condition  of  its  protec- 
tion that  the  world  be  given  something  new  and 
that  the  world  be  taught  how  to  use  it.  It  is  no 
concern  of  the  world  whether  the  principle  upon 
which  the  new  construction  acts  be  obvious  or 
obscure,  so  that  it  inheres  in  the  new  construc- 
tion." 

It  is  respectfully  submitted  that  the  decree  should 
be  affirmed. 

Respectfully  submitted, 

CHAS.  E.  TOWNSEND, 

Solicitor  for  Appellee. 
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MORSE  S.  DUPFIELD  and  LEWIS  A.  JEFFIS, 
Complainants  and  Appellants, 

vs. 

SAN  FRANCISCO  CHEMICAL  COMPANY, 

Defendant  and  Appellee. 

APPEAL  FROM  THE  DISTRICT  COURT  OF 
THE    UNITED  STATES    FOR    THE    DIS- 
TRICT OF  IDAHO,  SOUTHERN  DIVISION. 

Statement  of  the  Errors  on  Which  Appellants 
Intend  to  Rely  and  Specification  of  the  Parts  of 
the  Record  "Which  Appellants  Think  Necessary 
for  Consideration  Thereof. 

I. 
STATEMENT  OF  ERRORS  ON  WHICH 

APPELLANTS  INTEND  TO  RELY. 
1.     Because  the  evidence  showed  that  within  the 
exterior  boundaries   of   defendant's   alleged   placer 
mining    claims,     to     wit,     "Wilmington,"     *'Col- 
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cock,"    ''Inman,"    ''Winfield,"  ''Winter,"  "Won- 
der," "Winslow,"  and  "Wizard,"  and  each  of  them 
respectivelx,    the    only    valuable    mineral    deposit 
therein  contained  is  a  solid  body  of  mineral  found  in 
place  in  the  mass  of  the  mountain  within  clearly  de- 
fined walls  of  a  characteristic  weight,  color  and  tex- 
ture, and  has  a  definite  dip  and  strike,  and  therefore 
the  Court  erred  in  decreeing  the  defendant  to  be  the 
owner  and  entitled  to  the  possession  and  occupancy 
of  said  alleged  placer  mining  claims  and  each  of  them, 
and  in  not  dismissing  the  cross-bill  of  complaint  of 
the  defendant  and  adjudging  that  said  alleged  placer 
mining  claims  and  each  of  them  were  and  are  invalid. 
2.     Because  the  evidence  showed  that  neither  the 
defendant  nor  its  predecessor  in  interest  had  initiated 
or  maintained  its  said  placer  locations,  to  wit,  "Wil- 
mington, "  "  Colcock, "  "  Inman, "  "  Winfield, "  "  Win- 
ter,"  "Wonder,"   "Winslow,"  and   "Wizard,"  or 
either  or  any  of  them,  in  compliance  with  the  laws  of 
the  United  States  or  the  local  regulations   of     the 
State  of  Idaho,  in  that  the  evidence  showed  that  the 
ground  covered  by  defendant's  said  placer  locations 
and  each  of  them,  and  the  ground  included  within  the 
complainants'    lode    locations,     to     wit,     "Obey," 
"Obed,"  "Jimtown,"  "Fentress,"  "Cumberland," 
"Overton,"  "Mt.   Pleasant,"  "Arkansas,"   "Hick- 
man,"  "Columbia,"   and   "Wayne,"   and  each   of 
them,  including  the  conflict  area  between  said  lode 
and  said  placer  locations  was  not  subject  to  location, 
acquisition  and  purchase  by  means  of  placer  loca- 
tions, but  only  by  lode  locations;  that  the  valuable 
mineral  deposit  contained  within  defendant's  said 
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alleged  placer  niiuing  locations  and  upon  which  such 
locations  and  each  of  them  are  solely  based,  is  the  one 
and  only  valuable  mineral  deposit  therein  contained 
and  is  tlie  identiciil  mineral    deposit   sought   to   be 
secured  by  the  complainants  by  virtue  of  their  said 
hxle  locations;  that  said  valuable  deposit  is  a  solid 
body  of  mineral  found  in  place  within  the  mass  of  the 
mountain  between  clearly  defined  walls  of  a  charac- 
teristic weight,  color  and  texture,  with  definite  dip 
and  strike  and  continuity  on  dip  and  strike,  and  not 
otherwise;  and,  therefore,  the  Court  erred  in  decree- 
ing and  holding  that  the  defendant  is  the  owner  and 
entitled  to  the  possession  and  occupancy  of  the  area 
described  in  the  decree  in  conflict  between  said  de- 
fendant's placer  locations  and  complainants'  said 
lode  locations  by  virtue  of  the  compliance  with  the 
law^s  of  the  United  States  or  of  the  State  of  Idaho, 
or  otherwise,  and  in  adjudging  and  decreeing  the  ad- 
verse claim  of  complainants  based  upon  their  said 
lode  locations  to  the  extent  of  the  conflict  area  be- 
tween said  lode  and  said  placer  locations  to  be  invalid 
or  groundless,  and  in  quieting  the  defendant's  alleged 
title  to  said  conflict  area. 

3.  Because  the  evidence  showed  that  the  com- 
plainants had  lawfully  initiated  and  maintained  their 
several  lode  locations,  to  wit,  *'Obey,"  *'Obed  " 
'^Jimtown,"  '^ Fentress,"  ''Cumberland,"  ''Over- 
ton," "Mt.  Pleasant,"  "Arkansas,"  "Hickman," 
"Columbia,"  and  "Wayne,"  and  each  of  them  re- 
spectively, by  full  compliance  with  the  laws  of  the 
United  States  and  the  local  regulations  of  the  State 
of  Idaho;  that  the  respective  parties  to  this  action  are 
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each  claiming  respectively  identically  the  same  min- 
eral deposit,  the  complainants  by  virtue  of  lode 
locations  and  the  defendants  by  virtue  of  placer  loca- 
tions; that  in  the  ground  covered  by  such  locations 
respectively,  including  the  area  in  conflict,  the  valu- 
able deposit  consists  of  a  solid  mass  of  mineral  found 
in  place  within  clearly  defined  walls  of  a  charac- 
teristic weight,  color  and  texture,  in  the  mass  of  the 
mountain  with  definite  dip  and  strike  and  continuity 
on  dip  and  strike,  and  contains  no  other  valuable 
mineral  deposit;  and,  therefore,  the  Court  erred  in 
not  adjudging  and  decreeing  that  all  of  complain- 
ants' lode  locations  and  each  of  them  respectively 
were  valid  and  that  complainants  were  the  owners 
and  entitled  to  the  possession  of  the  conflict  area  with 
defendant's  said  placer  locations,  as  prayed  for  in 
their  amended  bill  of  complaint  herein  and  described 
therein  and  in  said  decree. 

II. 
SPECIFICATION  OF  THE  PARTS   OP  THE 
RECORD  WHICH  APPELLANTS  THINK 
NECESSARY  FOR  CONSIDERATION,  AND 
TO  BE  PRINTED : 
(1)     Amended  Bill  of  Complaint,  Record  pages  1  to 
12,  both  inclusive. 
Answer  and  Cross-Complaint,  Record  pages  13 

to  26,  both  inclusive. 
Answer  to   Cross-Bill   of   Complaint,   Record 

pages  27  to  36,  both  inclusive. 
Replications,  Record  pages  37  to  39,  both  in- 
clusive. 
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Stii)ulati()n  aiui  Order  thereon,  Record  pages 
40  and  41,  ))oth  inclusive. 
(2)     Print    all    the    testimony    of    Harry  J.  Pitts, 
Record  pages  46  to  85,  hoth  inclusive. 

Print  all  the  testimony  of  Morse  S.  Duflfield, 
Record  pages  86  down  to  and  including  the 
words  "separately  marked,"  on  the  16th  line 
of  Record  page  101. 

Omit  all  of  Record  page  101  after  the  words 
*' separately  marked"  on  line  sixteen  thereof, 
down  to  and  including  the  word  ** deputy" 
on  the  9th  line  of  Record  page  127  (contain- 
ing certified  copies  of  Location  Notices). 

Print  all  the  testimony  of  Morse  S.  Duffield 
commencing  with  the  tenth  line  on  Record 
page  127  down  to  and  including  the  first  five 
lines  of  Record  page  139. 

Omit  all  of  Record  page  139,  except  the  first 
five  lines  thereof,  down  to  and  including  the 
words  "proof  read"  on  the  third  line  from 
the  top  of  Record  page  165  (containing  cer- 
tified copies  of  Proofs  of  Annual  Labor). 

Print  all  the  testimony  of  Morse  S.  Duffield 
commencing  with  the  words  "  Cfoss-Exam- 
ination"  on  the  fifth  line  from  the  top  on 
Record  page  165  down  to  and  including 
Record  page  233. 

Print  all  of  the  testimony  of  Charles  Hoff, 
Record  pages  234  to  270,  both  inclusive. 

Omit  testimony  of  Charles  P.  Brooks,  Record 
pages  271  to  289,  both  inclusive. 

Omit  testimony  of  Charles  Hoff,  Record  pages 
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290  to  292,  both  inclusive. 

Omit  Stipulation,  Record  page  293,  covering 
the  first  twenty  lines  of  said  page. 

Print  all  of  the  testimony  of  Guy  Sterline, 
commencing  with  the  sixth  line  from  the 
bottom  of  Record  page  293  to  Record  page 
445  inclusive. 

Print  all  of  the  testimony  of  William  A.  Wil- 
son, Record  page  446  down  to  and  including 
Record  page  486,  both  inclusive. 

Omit  all  of  Record  pages  487  and  488  (contain- 
ing exhibits  of  assays)  ;  also  all  of  Record 
pages  489  and  490  (being  certificate  of 
notary). 
(3)  Print  Stipulation  commencing  with  the  ninth 
line  of  Record  page  492  down  to  and  includ- 
ing Record  page  494. 

Print  all  the  testimony  of  Randolph  H.  Groo 
and  other  witnesses,  together  with  all  ex- 
hibits read  into  the  record,  commencing  with 
Record  page  495  down  to  and  ending  with 
Record  page  897. 

*Omit  Record  pages  898  to  906,  both  inclusive 
(same  being  certified  copies  of  Register's 
final  receipts  and  certificate  of  special  ex- 
aminer). 

Omit  Record  pages  907  to  915,  both  inclusive 
(being  opinion  on  final  hearing). 

Print  Record  pages  916  to  922,  both  inclusive 
(decree)  ;  also  Record  pages  923  to  938,  both 
inclusive  (consisting  of  Petition  for  Appeal, 


"Printed  at  request  of  counsel  for  appellee. 
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Assijxiimont  of  Errors,  Order  Allowing  Ap- 
peal, Bond  on  Appeal,  Sti]nilation  in  re 
Trans('rij)t  and  Exhibits,  Order  re  Exhibits 
and  Maps,  Citation,  Kotui-n  to  "Record  and 
Clerk's  certificate. 

(4)  We  would  like  reduced  photographic  copies  of 

Plaintiff's  Exhibit  No.  1  and  of  Defendant's 
Exhibit  No.  2  of  appropriate  size  made  and 
inserted  at  the  back  of  printed  transcript. 

(5)  Omit  from  printed  record  all  other  exhibits. 
Dated,  November  25th,  1912. 

A.  B.  GOUGH, 
C.  B.  JACK  and 
CHARLES  C.  DEY, 
Solicitors  for  Appellants. 

[Endorsed]:  No.  2203.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Appellants' 
Statement  of  Errors  and  Designation  under  Rule  23. 
Filed  Nov.  29, 1912.     F.  D.  Monckton,  Clerk. 


Appellee's  Designation  Under  Rule  23  and  Ad- 
mission of  Service  of  Appellants'  Statement  and 
Designation  Under  Rule  23. 

Pocatello,  Ida.,  Nov.  27,  1912. 
Hon.  C.  C.  Dey, 

Kearns  Building, 

Salt  Lake  City,  Utah. 
Dear  Judge: 

I  enclose  you  herewith,  duly  signed,  acknowledg- 
ment of  service  of  statement  of  errors  and  specifica- 
tion of  parts  of  the  record  which  appellants  think 
necessary  for  consideration  of  such  errors.     I  find 
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in  going  over  my  copy  of  the  transcript  of  the  evi- 
dence that  the  paging  does  not  conform  to  that  men- 
tioned by  you  in  your  specification,  but  from  your 
letter  I  think  that  all  parts  of  the  record  necessary 
to  be  printed  have  been  designated  save  and  except 
that  I  would  be  obliged  if  you  would  include  the  reg- 
ister's final  certificates  of  entry.  There  are  not 
m)any  pages  of  them  and  I  should  like  to  have  them 
go  into  the  record,  and  I  wish  you  would  instruct 
the  clerk  to  print  them. 

Yours  truly, 

JESSE  R.  S.  BUDGE. 

United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit. 

No. . 


MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 
Complainants  and  Appellants, 

vs. 

SAN  FRANCISCO  CHEMICAL  COMPANY, 

Defendant  and  Appellee. 

APPEAL   FROM   THE    DISTRICT  COURT   OF 
THE  UNITED  STATES  FOR  THE  DISTRICT 
OF  IDAHO,  SOUTHERN  DIVISION. 
Service  of  Statement  of  Errors  upon  which  appel- 
lants intend  to  rely  and  specification  of  the  parts  of 
the  record  which  appellants  think  necessary  for  con- 
sideration thereof,  admitted  this  27th  day  of  Novem- 
ber, A.  D.  1912. 

CLARK  &  BUDGE, 
Counsel  for  Appellee. 
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[Endoi-sed]:  No.  22(X3.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Appellee's 
Designation  Under  Hnlv  23  and  Admission  of  Ser- 
vice of  Apj)ellants'  Statement  and  Designation 
Under  Uu\v  23.  Filed  Dec.  2,  1012.  F.  D.  Monck- 
ton,  Clerk. 


In  the  Circuit  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division. 

IN  EQUITY— ACTION  TO  QUIET  TITLE. 

MOKSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 

Complainants, 
vs. 

SAN  FRANCISCO  CHEMICAL  COMPANY, 

Defendant. 

Amended  Bill  of  Complaint. 
To  the  Honoral)lc  the  Judges  of  the  Circuit  Court  of 
the  United  States  in  and  for  the  District  of 
Idaho: 
MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 
respectively,  citizens  of  the  State  of  Utah,  bring  this 
their  Amended  Bill  of  Complaint  against  the  San 
Francisco  Chemical  Company,  a  corporation,  organ- 
ized and  existing  under  the  laws  of  the  State  of  Cal- 
ifornia, and  a  citizen  of  California,  and  thereupon 
your  orators  complain  and  allege: 

I. 
That  your  orators,  and  each  of  them,  are  citizens 
of  the  State  of  Utah,  and  at  all  the  times  hereinafter 
mentioned  have  been  citizens  of  the  United  States. 
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II. 

That  said  defendant  is  a  corporation  created  and 
existing  [1*]  under  and  by  virtue  of  the  laws  of 
the  State  of  California  and  is  a  citizen  of  the  State 
of  California. 

III. 

That  the  value  or  amount  of  the  matter  in  contro- 
versy herein  exceeds  the  sum  of  Two  Thousand 
Dollars  ($2,000.00),  exclusive  of  interest  and  costs. 

IV. 

That  your  orators  since  on  or  about  the  15th  day 
of  November,  190'7,  have  been  and  now  are  the 
owners  in  the  possession  and  entitled  to  the  posses- 
sion of  the  following  lode  mining  claims,  and  each 
of  them,  situate  in  an  unorganized  mining  district, 
County  of  Bear  Lake,  and  State  of  Idaho,  to  wit: 
''Cumberland,"  ''Fentress,"  "Jimtown,"  "Obed," 
"Obey,"  "Mt.  Pleasant,"  "Arkansas,"  and  "Over- 
ton," known  as  the  "Cumberland  Group"  and  offi- 
cially surveyed  for  patent  as  U.  S.  Survey  No.  2538, 
and  more  particularly  described  upon  the  plat  hereto 
annexed  and  made  a  part  of  this  Bill  of  Complaint; 
also  the  "Hickman,"  "Columbia"  and  "Wayne" 
lodes,  the  same  being  more  particularly  described 
upon  the  plat  hereto  annexed  and  marked  Exhibit 
"B"  and  made  a  part  hereof. 

V. 

Your  orators  further  allege  that  they  have  and 
claim  a  legal  right  to  'occupy  and  possess  said  lode 
mining  claims  and  each  of  them,  and  are  entitled  to 
the  possession  thereof  by  virtue  of  full  compliance 

*Page-numbcr  appearing  at  foot  of  page  of  original  certified  Record. 
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with  the  local  laws  and  rules  of  miners,  the  laws  of 
the  United  States  and  of  said  State  of  Idaho  by  pre- 
emption and  \)y  actual  possession  as  lode  mining 
claims  located  on  the  pul)li('  domain  of  the  United 
States. 

VT. 
Your  orators  further  allege  that  on,  to  wit,  the  11th 
day     [2]     of  August,  A.  D.  1910,  the  said  defendant 
made  its  application  to  the  United  States  land  office 
at  Blackfoot,  in  said  District  of  Idaho,  for  a  patent 
for  certain  pretended  placer  mining  claims  called  the 
''Wilmington,"  ''Colcock,"  "Winfield,"  "Inman," 
"Winter,"  "Wonder,"  "Winslow"  and  "Wizard," 
and  thereupon  caused  notice  to  be  published,  that  in 
and  by  its  said  application  so  made  said  defendant 
wi'ongfully    included    all    of    your    orators'    said 
"Cumberland,"  "Fentress,"  "Jimtown,"  "Obed," 
"Obey,"  "Overton,"  and  a  portion  of  your  orators' 
said    "Mt.    Pleasant,"    "Arkansas,"    "Hickman," 
"Columbia,"  and  "Wayne"  lode  mining  claims;  as 
shown  by  plats  filed  on  the  8th  day  of  October,  A.  D. 
1910,  in  the  land  office  of  the  United  States  at  Black- 
foot,  in  said  State  of  Idaho,  with  the  adverse  claim 
of  your  orators,  duly  verified,  against  the  entry  of 
said  pretended  "Wilmington,"  "Colcock,"  "Win- 
field,"  "Inman,"  "Winter,"  "Wonder,"  "Winslow" 
and  "Wizard"  placer  mining  claims.     That  attached 
to  the  original  Bill  of  Complaint  herein  are  copies  of 
said  plats  so  filed  as  aforesaid,  and  correctly  show 
the  nature,  boundaries  and  extent  of  your  orators' 
aforesaid  lode  mining  claims  and  each  of  them>,  and 
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of  the  aforesaid  adverse  claims,  to  which  reference 
is  hereby  made. 

vn. 

Your  orators  further  show  that  its  said  adverse 
claim  was  filed  in  said  land  office  within  the  period 
of  sixty  (60)  days  of  the  publication  of  notice  for 
application  for  patent  for  said  pretended  "Wilming- 
ton," "Colcock,"  "Winfield,"  "Inman,"  "Winter," 
"Wonder,"  "Winslow"  and  "Wizard"  placer  min- 
ing claims,  and  this  suit  is  brought  before  the  expi- 
ration of  the  period  of  thirty  (30)  days  after  the 
filing  of  said  adverse  claim. 

VIII. 

That  said  pretended  "Wilmington,"  "Colcock," 
"Winfield,"  "Inman,"  "Winter,"  "Wonder," 
"Winslow,"  and  "Wizard"  placer  mining  [3] 
claims,  conflict  with  said  "Cumberland,"  "Fen- 
tress," "Jimtown,"  "Obed,"  "Obey,"  "Overton," 
"Mt.  Pleasant,"  "Arkansas,"  "Hickman,"  "Colum- 
bia" and  "Wayne"  lode  mining  claims  to  the  extent 
of  148,416  acres.  The  conflict  in  the  Lines  of  said 
pretended  placer  claims,  and  each  of  them,  is  fully 
shown  and  described  by  the  said  plats  annexed  to  the 
original  bill  of  complaint,  herein,  and  marked  ex- 
hibits "A"  and  "B."  That  the  exterior  boundaries 
of  the  ground  in  conflict  as  aforesaid  being  described 
as  follows,  to  wit: 

(a)  Beginning  at  corner  No.  1  of  the  Cumberland 
lode  claim,  according  to  said  official  survey  No.  2538, 
which  is  identical  with  comer  No.  1  of  the  Overton 
lode  claim,  and  from  said  common  and  identical  cor- 
ner the  14  section  corner  of  the  south  boundary  of 
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section  .SI,  township  12  south,  range  45  east,  Boise 
haso  and  meridian,  boars  south  35  degrees  28  minutes 
east  1S2.3  feet;  theuee  running  from  said  eommon 
and  identical  corner  aforesaid  south  42  degrees  07 
minutes  west  1374  feet  to  the  intersection  with  line 
4-1  of  the  Mt.  Pleasant  lode  claim;  thence  north  49 
degrees  43  minutes  east  1346.6  feet  to  corner  No.  1  of 
the  Mt.  Pleasant  lode  claim,  which  is  identical  with 
the  aforesaid  %  section  corner;  thence  south  30  de- 
grees 51  minutes  east  600  feet  to  comer  No.  2  of  the 
Mt.  Pleasant  lode  claim;  thence  south  49  degrees  44 
minutes  west  12.7  feet  to  intersection  with  line  1-2 
of  the  Arkansas  lode  claim;  thence  south  57  degrees 
49  minutes  east  823.9  feet  to  intersection  with  the 
easterly  side  line  of  the  so-called  Wizard  placer 
claim;  thence  south  along  said  easterly  side  line  of 
said  so-called  Wizard  placer  claim  545.3  feet  to  inter- 
section with  line  3-4  of  the  Arkansas  lode  claim; 
thence  south  31  degrees  22  minutes  west  530.8  feet 
to  corner  No.  4  of  the  Arkansas  lode  claim;  thence 
north  57  degrees  49  minutes  west  453.8  feet  to  inter- 
section with  the  westerly  side  line  of  the  so-called 
Wizard  placer  claim;  thence  north  along  said  west- 
erly side  line  of  [4]  said  so-called  Wizard  placer 
claim  162.2  feet  to  intersection  with  line  5-6  of  the 
Arkansas  lode  claim,  thence  north  55  degrees  01  min- 
ute east  257.6  feet  to  comer  No.  6  of  the  Arkansas 
lode  claim;  thence  north  16  degrees  15  minutes  w^est 
915.5  feet  to  intersection  with  line  2-3  of  the  Mt. 
Pleasant  lode  claim;  thence  south  49  degrees'  44  min- 
utes west  1263.4  foot  to  intersection  with  subdivision 
line  between  lot  3  and  the  southeast  1/4  of  the  north- 
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west  1/4  of  section  6,  township  13  south,  range  45 
east,  Boise  base  and  meridian;  thence  along  said 
subdivisional  line  south  80  degrees  51  minutes  west 
215.2  feet  to  intersection  with  line  3-4  of  the  Mt. 
Pleasant  lode  claim;  thence  north  30  degrees  51  min- 
utes west  459.2  feet  to  corner  No.  4  of  the  Mt.  Pleas- 
ant lode  claim;  thence  north  49  degrees  43  minutes 
east  6.7  feet  to  intersection  with  line  2-3  of  the  Over- 
ton lode  claim;  thence  north  45  degrees  22  minutes 
west  507.8  feet  to  corner  No.  3  of  the  Overton  lode 
claim ;  thence  north  30'  degrees  13  minutes  east  1409.9 
feet  to  corner  No.  4  of  the  Overton  lode  claim  which 
is  identical  with  corner  No.  2  of  the  Cumberland 
lode  claim;  thence  north  41  degrees  06  minutes  east 
1461.5  feet  to  corner  No.  3  of  the  Cumberland  lode 
claim  which  is  identical  with  corner  No.  2  of  the 
Fentress  lode  claim;  thence  north  12  degrees  42  min- 
utes east  694  feet  to  intersection  with  line  1-2  of 
the  Jimtown  lode  claim;  thence  south  77  degrees  43 
minutes  west  158.8  feet  to  corner  No.  2  of  the  Jimt- 
town  lode  claim;  thence  north  14  degrees  17  minutes 
west  1421  feet  to  corner  No.  3  of  the  Jimtown  lode 
claim  which  is  identical  with  comer  No.  2  of  the 
Obed  lode  claim;  thence  north  22  degrees  56  minutes 
west  1492.2  feet  to  corner  No.  3  of  the  Obed  lode 
claim  which  is  identical  with  corner  No.  2  of  the 
Obey  lode  claim;  thence  north  17  degrees  00  minutes 
west  1401.8  feet  to  corner  No.  3  of  the  Obey  lode 
claim;  thence  north  77  degrees  43  minutes  east  600 
feet  to  corner  No.  4  of  the  Obey  lode  claim,  thence 
south  14  degrees  20  minutes  east  1487.4  feet  to  cor- 
ner No.  1  of  the  Obey  lode   claim,     [5]     which  is 
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identical  with  corner  No.  4  of  the  Obed  lode  claim 
and  from  said  common  and  identical  corner  the 
aforesaid  1/4  section  corner  bears  south  0  degrees 
()8  minutes  west  5178.2  feet;  tiience  running  from 
said  conmion  and  iden-tjcal  corner  aforesaid  south 
24  degrees  28  minutes  east  1500.4  feet  to  corner  No. 
1  of  the  Obed  lode  claim  which  is  identical  with  cor- 
ner No.  4  of  the  Jimto\vii  lode  claim  and  from  said 
common  and  identical  corner  the  aforesaid  1/4  sec- 
tion corner  bears  south  9  degrees  26  minutes  west 
3864.9  feet;  thence  running  from  said  common  and 
identical  corner  south  14  degrees  53  minutes  east 
775  feet  to  intersection  with  line  3-4  of  the  Fentress 
lode  claim;  thence  south  45  degrees  22  minutes  east 
523.7  feet  to  comer  No.  4  of  the  Fentress  lode  claim ; 
thence  south  15  degrees  07  minutes  west  1465.5  feet 
to  comer  No.  1  of  the  Fentress  lode  claim  which  is 
identical  with  comer  No.  4  of  the  Cumberland  lode 
claim  and  from  said  common  and  identical  corner 
the  aforesaid  1/4  section  corner  bears  south  32  de- 
grees 44  minutes  west  1522.8  feet;  thence  running 
from  said  conmaon  and  identical  corner  aforesaid 
south  39  degrees  23  minutes  west  1465  feet  to  the 
place  of  beginning.  From  corner  No.  1  of  the  Jim- 
to\Mi  lode  claim  the  aforesaid  1/4  section  corner 
bears  south  22  degrees  17  minutes  west  2635.5  feet, 
and  from  corner  No.  1  of  the  Arkansas  lode  claim 
said  1/4  section  corner  bears  north  29  degrees  w^est 
589.3  feet.  Said  conflict  area  containing  142.044 
acres. 

(b)     Beginning  at  comer  No.  3  of  the  Hickman 
lode  claim  from  which  post  No.  2  of  said  Hickman 
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lode  claim  bears  north  6  degrees  37  minutes  west 
258  feet  and  from  said  post  No.  2  of  the  Hickman 
lode  claim  post  No.  1  of  said  Hickman  lode  claim 
bears  south  83  degrees  15  minutes  west  50  feet; 
w^hence  the  1/4  section  corner  on  the  south  [6] 
boundary  of  section  31,  township  12  south,  range 
45  east,  Boise  base  and  meridian,  bears  north  7  de- 
grees 14  minutes  west  2032  feet;  thence  running 
from  said  comer  No.  3  aforesaid  north  83  degrees  23 
minutes  east  230.9  feet  to  corner  No.  4  of  the  Hick- 
man lode  claim;  thence  south  0  degrees  31  minutes 
east  991.6  feet  to  corner  No.  5  of  the  Hickman  lode 
claim;  thence  south  83  degrees  23  minutes  west  248.9 
feet  to  corner  No.  6  of  the  Hickman  lode  claim; 
thence  north  along  the  westerly  side  line  of  the  so- 
called  Wizard  placer  claim  992.6  feet  to  comer  No. 
3  of  the  Hickman  lode  claim  and  being  the  place  of 
beginning.  Said  conflict  area  containing  5.532  acres, 
(c)  Beginning  at  corner  No.  4  of  the  Columbia 
lode  claim  and  running  thence  south  44  degrees  29 
minutes  west  29.4  feet  to  intersection  with  line  1-2 
of  the  Wayne  lode  claim,  said  point  of  intersection 
being  south  62  degrees  08  minutes  east  25  feet  from 
corner  No.  1  of  the  Wayne  lode  claim  from  which  the 
1/4  section  corner  on  the  south  boundary  of  section 
31,  township  12  south,  range  45  east,  Boise  base  and 
meridian,  bears  north  3  degrees  17  minutes  west 
5503.9  feet;  thence  north  62  degrees  08  minutes  west 
1.8  feet  to  intersection  with  westerly  side  line  of  the 
so-called  Wizard  placer  claim;  thence  north  along 
the  westerly  side  line  of  the  so-called  Wizard  placer 
claim  25.1  feet  to  point  of  intersection  with  line  3^ 
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of  the  Coluinbia  lode  ('laiiii;  thence  south  77  de.y^rees 
22  minutes  east  ah)nj;  said  line  3-4  of  the  Columbia 
lode  claim  22.7  feet  to  the  place  of  beginning.  Said 
conflii't  ai'ca  containing  0.007  acres. 

(d)  Hci^nnnin^  at  corner  No.  2  of  said  Wayne  lode 
claim,  which  is  south  62  decrees  08  minutes  east  50 
feet  from  corner  No.  1  of  said  Wayne  lode  chiim,  and 
from  said  corner  No.  1  the  1/4  section  corner  [7] 
on  the  south  boundary  of  section  31,  township  12 
south.  ran<]je  45  east,  Boise  base  and  meridian,  bears 
north  3  decrees,  17  minutes  west  5503.9  feet;  thence 
ruiminu^  from  corner  No.  2  aforesaid  south  27  degrees 
52  minutes  west  50.8  feet  to  intersection  with  west- 
erly side  line  of  the  so-called  Wizard  placer  claim; 
thonco  north  along  the  westerly  side  line  of  the  so- 
called  Wizard  placer  claim  57.4  feet  to  intersection 
with  line  1-2  of  the  Wayne  lode  claim;  thence  south 
62  degrees  08  minutes  east  26.8  feet  to  corner  No.  2 
of  the  Wayne  lode  claim  and  being  the  place  of  be- 
ginning.    Said  conflict  area  containing  0.016  acres. 

(e)  Beginning  at  the  point  of  intersection  of  line 
7-8  of  said  Wayne  lode  claim  with  the  westerly  side 
line  of  the  so-called  Wizard  placer  claim,  said  point 
of  intersection  being  south  52  degrees  54  minutes  east 
274.5  feet  from  corner  No.  8  of  the  Wayne  lode  claim, 
which  said  corner  No.  8  is  south  27  degrees  52  min- 
utes west  425  feet  from  corner  No.  1  of  said  Wayne 
lode  claim,  whence  the  1^4  section  corner  on  the  south 
boundary  of  section  31,  township  12  south,  range  45 
east,  Boise  base  and  meridian  bears  north  3  degrees  17 
minutes  west  5,503.9  feet ;  thence  running  from  said 
point  of  intersection  aforesaid  north  along  the  west- 
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erly  side  line  of  the  so-called  Wizard  placer  claim 
62.6  feet  to  intersection  of  line  3-4  of  the  Wayne  lode 
claim  with  the  westerly  side  line  of  the  said  so-called 
Wizard  placer  claim;  thence  south  52  degrees  54 
minutes  east  236.2  feet  to  corner  No.  4  of  the  Wajme 
lode  claim;  thence  south  12  degrees  57  minutes  east 
519.1  feet  to  intersection  of  line  4-5  of  the  AVayne 
lode  claim  with  the  south  line  of  said  so-called  Wizard 
placer  claim;  thence  south  89  degrees  51  minutes  west 
along  said  south  line  of  said  so-called  Wizard  placer 
claim  51.2  feet  to  intersection  of  line  6-7  of  the 
Wayne  lode  claim  with  south  line  of  said  so-called 
Wizard  placer  [8]  claim ;  thence  north  12  degrees 
57  minutes  west  489.6  feet  to  corner  No.  7  of  the 
Wayne  lode  clami;  thence  north  52  degrees  54  min- 
utes west  180.5  feet  to  the  place  of  beginning.  Said 
conflict  area  containing  0.817  acres. 

IX. 

That  said  defendant  asserts  and  claims  an  interest 
in  said  premises  and  the  ores  and  minerals  therein 
contained.  That  the  alleged  claims  and  assertions  of 
said  defendant  are  false  and  untrue  and  unfounded 
in  fact,  and  cast  a  cloud  upon  the  title  and  possession 
of  your  orators  to  said  above-described  premises  and 
to  the  whole  and  each  and  every  part  thereof. 

X. 

Your  orators  further  allege  that  said  defendant 
sometimes  alleges  and  pretends  that  under  the  act  of 
Congress  relating  to  the  acquisition  from  the  United 
States  of  lands  valuable  for  minerals,  the  mineral 
deposit  found  and  existing  within  the  exterior  boun- 
daries of  your  orators'  said  lode  mining  claims,  and 
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>  arh  of  thoin,  is  not  subject  to  location,  acquisition 
and  patent  under  the  provisions  of  the  laws  of  the 
I'nited  States  for  acijuirin;;  veins  or  lodes  of  quartz 
•  r  other  rofk  in  place  hearing  valuable  dejiosits  of 
mineral,  but,  on  the  contrary,  is  subject  only  to  loca- 
tion and  acquisition  under  the  laws  of  the  United 
States  in  tin-  manner  provided  for  acquiring  placer 
mining  claims  or  deposits,  because  the  mineral  deposit 
is  of  sedimentary  origin  and  the  sole  element  of 
value  in  the  vein  is  phosphorus;  and  at  other  times 
said  defendant  alleges  and  pretends  that  it  is  and  has 
been  in  possession  of  the  conflict  area  hereinbefore 
described  under  and  by  virtue  of  its  said  pretended 
placer  locations,  and  that  your  orators  by  virtue  of 
said  lode  mining  claims  and  the  compliance  b}^  them 
witli  [9]  the  laws  of  the  United  States  and  the 
laws,  rules  and  regulations  of  the  State  of  Idaho,  and 
of  miners,  are  not  in  possession  or  entitled  to  the 
possession  of  their  said  lode  mining  claims,  or  either 
of  them,  and  particularly  to  the  extent  the  said  lode 
mining  claims,  or  each  of  them,  conflict  with  the  de- 
fendant's pretended  placer  locations  aforesaid. 

WHEREAS,  your  orators  charge  the  contrary 
thereof  to  be  the  truth  and  allege  that  within  the  ex- 
terior boundaries  to  your  orators'  said  lode  mining 
claims,  and  each  of  them,  there  is  a  vein  or  lode  of 
mineral-bearing  rock  in  place,  containing  prosphorite 
and  valuable  only  for  the  said  mineral  contents  there- 
of. That  said  vein  or  lode  in  its  course  and  strike 
extends  nearly  parallel  to  the  side  lines  of  your 
orators'  said  lode  mining  claims,  and  each  of  them, 
and  throughout  the  entire  length  thereof,  and  lies 
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in  place  in  the  mountain  between  true  walls  and  has  a 
well-defined  dip  and  strike;  that  neither  within  the 
exterior  boundaries  of  your  orators'  said  lode  mining 
claims,  and  each  of  them,  nor  within  the  exterior 
boundaries  of  defendant's  pretended  placer  mining 
claims,  or  either  or  them,  nor  within  the  aforesaid 
conflict  area  between  your  orators'  said  lode  mining 
claims,  and  each  of  them,  and  said  defendant's  said 
pret^ended  placer  mining  claims,  and  each  of  them, 
there  is  no  form  of  mineral  deposit  excepting  said 
vein  or  lode,  containing  phosphorite  in  place,  between 
defined  walls  and  with  defined  dip  and  strike,  and  no 
mineral  deposit  subject  to  location,  entry  and  patent 
as  placer  mining  claims,  under  the  laws  of  the  United 
States,  as  your  orators  are  advised,  informed  and  be- 
lieve. 

That  your  orators,  without  opposition  from  the  de- 
fendants herein,  or  otherwise,  peaceably  and  in  good 
faith,  entered  upon  said  veins  or  lodes  and  made  their 
several  lode  locations  aforesaid,  and  performed  all 
the  acts  required  by  law  to  acquire  and  maintain  their 
said  lode  mining  claims  and  each  of  them,  as  herein- 
before alleged,  and  [10]  that  to  the  extent  of 
their  aforesaid  lode  claims  and  each  of  them,  includ- 
ing the  aforesaid  conflict  areas,  the  said  defendant 
has  had,  and  has,  no  lawful  right  to  the  possession  of 
the  same,  or  any  part  thereof,  but,  on  the  contrary, 
your  orators,  by  virtue  of  their  full  compliance  with 
the  laws  of  the  United  States  and  the  local  laws  and 
regulations,  have  been  and  now  are  in  the  possession 
and  entitled  to  the  exclusive  possession  of  their  said 
lode  mining  claims,  and  each  of  them,  including  said 
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conflict  areas  horoiiibofore  doseribod. 

In  consideration  whereof,  and  forasmuch  as  your 
orators  have  no  sufficient  remedy  at  law  for  the 
wroners  done  and  tlireatened  to  be  done,  and  that  the 
remedy  at  Uiw  is  inadequate  and  can  afford  no  pro- 
tection to  your  orators  against  the  wrongful  and  un- 
lawful claims  and  assertions  of  said  defendant  for 
the  reasons  hereinbefore  stated,  and  is  only  reliev- 
able  in  a  court  of  equity,  where  matters  of  this  kind 
are  properly  cognizable  and  review^able. 

Your  orators,  to  the  end  that  they  may  obtain  the 
relief  to  which  they  are  justly  entitled  in  the  prem- 
ises: 

First.  Pray  that  said  defendant  make  a  full  dis- 
closure and  discovery  of  all  the  matters  aforesaid, 
and  according  to  the  best  and  utmost  of  its  remem- 
brance, knowledge,  information  and  belief  full,  true 
and  perfect  answer  make  to  the  matters  hereinbefore 
stated  and  charged,  but  not  under  oath,  an  answer 
under  oath  being  expressly  waived. 

Second.  That  it  be  required  to  set  forth  any  and 
every  adverse  claim,  interest  or  demand  in  and  to  the 
above-described  conflict  area  and  premises  hereinbe- 
fore described,  to  the  end  that  the  same  may  be  justly 
adjudicated  and  declared  null  and  void  as  against 
your  orators,  and  that  the  title,  ownership  and  posses- 
sion and  right  of  possession  of  your  orators  in  and  to 
said  "Cumberland," ''Fentress,"  [11]  "Jimtown/' 
''Obed,"  ''Obey,"  "Mt.  Pleasant,"  "Arkansas"  and 
"Overton,"  and  the  "Hickman,"  "Columbia"  and 
"Wayne"  lode  mining  claims,  including  said  con- 
flict area  hereinbefore  described,  be  established  and 
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confirmed  as  against  any  and  all  claims  of  the  said 
defendant,  and  all  clouds  thereon  forever  removed. 

Third.  That  your  orators  have  such  other  and  fur- 
ther relief  as  the  equity  of  the  case  may  require  and 
as  to  your  Honors  may  seem  meet,  and  for  their  costs 
of  suit  in  this  behalf  most  wrongfully  expended. 

A.  B.  GOUGH, 

C.  B.  JACK, 
A.  L.  HOPPAUGH  and 

CHARLES  C.  DEY, 

Solicitors  for  Complainants. 

United  States  of  America, 
District  of  Utah, 
County  of  Salt  Lake, — ss. 

Morse  S.  Duffield,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  one  of  the  complainants  herein, 
that  he  has  read  the  above  and  foregoing  Amended 
Bill  of  Complaint  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge  except  as 
to  those  matters  therein  stated  upon  information  and 
belief  and  as  to  those  matters  he  believes  it  to  be  true. 

MORSE  S.  DUFFIELD. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  December,  A.  D.  1910. 

[Not.  Seal]  ARTHUR  E.  MORTON, 

Notary  Public. 

[Endorsed] :  Filed  Dec.  22,  1910.  A.  L.  Richard- 
son, Clerk.     [12] 
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hi  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Souther}}  Divisio}}. 

IN  EQUITY. 

:M()RSE  S.  DUFFIELI)  and  LEWIS  A.  JEFFS, 

Plaintiffs, 

vs. 

SAX    FKWXCISCO  CHEMICAL   COMPANY,   a 

Corporation, 

Defendant. 

Answer  and  Cross- Complaint. 
This  defendant  now  and  at  all  times  hereafter 
saving  to  itself  all  and  all  manner  of  benefit  of  excep- 
tion or  otherwise,  that  can  or  may  be  had  or  taken  to 
the  many  errors,  uncertainties  and  imperfections  in 
complainants'  bill  of  complaint  contained,  for  answer 
thereto,  or  so  much  thereof  as  this  defendant  is 
advised  it  is  material  or  necessary  for  it  to  make 
answer  to,  answering  says : 

I. 
Admits  the  allegations  contained  in  paragraph  one. 

IL 
Admits  the  allegations  contained  in  paragraph  tw^o. 

III. 
Admits   the   allegations   contained  in  paragraph 
three.     [13] 

IV. 

Denies  that  complainants  since  on  or  about  the 

15th  day  of  November,  1907,  or  at  any  other  time 

since  said  date,  have  been  or  that  they  now  are  the 

owners,  or  in  the  possession  or  entitled  to  the  posses- 
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sion  of  the  alleged  lode  mining  claims,  or  any  or 
either  of  them,  situate  in  an  unorganized  mining  dis- 
trict, County  of  Bear  Lake,  State  of  Idaho,  to  wit: 
*' Cumberland,"  ''Fentress,"  *'Jimtown,"  "Obed," 
"Obey,"  "Mount  Pleasant,"  "Arkansas,"  and 
"Overton,"  known  as  the  "Cumberland  Group,"  and 
particularly  described  upon  the  plat  annexed  to  com- 
plainants' bill  of  complaint;  or  that  complainants  at 
any  time  since  said  date  have  been  or  now  are  the 
owners,  or  in  the  possession,  or  entitled  to  the  pos- 
session of  the  "Hickman,"  "Columbia"  and 
"Wayne"  alleged  lodes,  or  any  or  either  of  them,  the 
same  being  situate  in  the  said  unorganized  mining 
district,  and  being  more  particularly  described  upon 
the  plat  annexed  to  said  bill  of  complaint  and  marked 
exhibit  "B."  But  this  defendant  alleges  the  facts  to 
be  in  that  regard  that  at  all  times  since  said  date,  and 
particularly  at  the  time  of  the  commencement  of  this 
action,  it,  the  said  defendant,  was  and  now  is  in  the 
exclusive  possession  of  the  entire  area  alleged  to  be 
in  conflict  as  stated  in  complainants'  said  bill  of  com- 
plaint, and  as  shown  by  the  said  plats  attached 
thereto. 

V. 
Denies  that  complainants  have  a  legal  right  to  oc- 
cupy or  possess  said  alleged  lode  mining  claims,  or 
any  or  either  of  them,  or  that  they  are  entitled  to  the 
possession  thereof  by  virtue  of  full  compliance  with 
the  local  laws  and  rules  of  miners,  or  the  laws  of  the 
United  States,  or  of  the  State  of  Idaho,  by  pre-emp- 
tion or  by  actual  possession  as  lode  mining  claims 
located  on  the  public  domain  of  the  United  States,  or 
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ofhenvise,  or  at  all. 

VI. 

Answerinp^  paragraph  six  defendant  admits  that 
on,  to  wit,  the  lltli  day  of  August,  1910,  it  made  its 
application  to  the  United  States  Land  Office  at  Black- 
foot,  in  said  District  of  Idaho,  for  a  patent  for  cer- 
tain placer  mining  claims  called  the  ** Wilmington," 
[14]     * '  Colcock, '  * '  *  Winfield, "  *  *  Inman, ' "  *  Winter, ' ' 
"Wonder,"  "Winslow"  and  "Wizard,"  and  there- 
upon caused  notice  to  be  published.     Denies  that  in 
or  by  its  said  application  so  made  defendant  wrong- 
fully included  all  or  any  part  or  parcel  of  complain- 
ants' said  alleged  lode  mining  claims  ''Cumberland," 
''Fentress,"    "Jimtown,"    "Obed,"    "Obey"    and 
"Overton,"  or  any  portion  of  complainants'  said 
"Mount     Pleasant,"     "Arkansas,"      "Hickman," 
"Columbia"   and    "Wayne"    alleged    lode    mining 
claims,  or  any  portion  of  any  or  either  of  them,  as 
shown  by  the  plats  filed  on  the  8th  day  of  October, 
1910,  in  the  Land  Office  of  the  United  States  at 
Blackfoot  in  said  State  of  Idaho,  with  the  adverse 
claims   of   complainants   against   the  entry  of  said 
"Wilmington,"  "Colcock,"  "Winfield,"  "Inman," 
"Winter,"  "Wonder,"  "AVinslow"  and  "Wizard" 
placer  mining  claims. 

Further  answering  said  paragraph  six,  defendant 
says  that  it  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  or  falsity  of  the  allega- 
tions contained  in  the  last  sentence  of  said  paragraph, 
and  basing  its  denial  upon  that  ground,  denies  that 
attached  to  the  original  bill  of  complaint  herein  are 
copies  of  said  plats  so  filed  in  the  Land  Office  as 
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aforesaid,  or  that  said  plats,  or  alleged  copies  at- 
tached to  said  bill  of  complaint,  correctly  show  the 
nature  or  boundaries  or  extent  of  complainants' 
aforesaid  alleged  lode  mining  claims,  or  any  or  either 
of  them,  or  of  complainants'  adverse  claims. 

VII. 

Admits  the  allegations  contained  in  paragraph 
seven. 

VIII. 

This  defendant  does  not  know  and  has  not  sufficient 
information  on  which  to  base  a  belief  as  to  the  mat- 
ters alleged  in  paragraph  eight,  and  basing  its  denial 
[15]  upon  that  ground,  defendant  denies  that  its 
said  ''Wilmington,"  "Colcock,"  ''Winfield,"  "In- 
man,"  ''Winter,"  "Wonder,"  "Winslow"  and 
"Wizard"  placer  mining  claims  conflict  with  said 
"Cumberland,"  "Fentress,"  "Jimtown,"  "Obed," 
"Obey,"  "Overton,"  "Mount  Pleasant,"  "Arkan- 
sas," "Hickman,"  "Columbia,"  and  "Wayne"  al- 
leged lode  mining  claims  to  the  extent  of  148.516 
acres  or  to  any  other  extent  or  at  all.  Upon  the  same 
ground  denies  that  the  alleged  conflict  in  the  lines  of 
said  placer  claims,  and  each  of  them,  with  said  al- 
leged lode  mining  claims  is  fully  or  otherwise  shown 
or  described  by  said  plat  annexed  to  the  original  bill 
of  complaint  herein,  marked  exhibits  "A"  and  *^B." 
Upon  the  same  ground  denies  that  the  exterior  bound- 
aries of  the  ground  alleged  in  said  bill  of  complaint 
to  be  in  conflict  are  as  set  forth  in  subdivisions  "A," 
"B,"  "C,"  "D"  and  "E"  of  said  paragraph  eight. 

IX. 

Admits  that  defendant  asserts  and  claims  an  in- 
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terost  in  said  premises,  and  to  the  ores  and  minerals 
tliereiii  contained,  but  denies  that  the  claims  and  as- 
sertions of  said  defendant  are  false  or  untrue,  or  un- 
founded in  fact,  or  that  they  cast  a  cloud  upon  the 
title  or  possession  of  complainants  to  said  premises 
described  in  said  bill,  or  to  the  whole  or  to  each  or 
any  part  thei*eof. 

X. 

Answering  paragraph  ten,  defendant  admits  that 
it  alleges  and  claims  that  under  the  Act  of  Congress 
relating  to  the  acquisition  from  the  United  States  of 
lands  valuable  for  minerals,  the  mineral  deposits 
found  and  existing  within  the  exterior  boundaries  of 
complainants'  said  alleged  lode  mining  claims,  and 
each  of  them,  is  not  subject  to  location,  acquisition 
or  patent  [16]  under  the  provisions  of  the  laws  of 
the  United  States  for  acquiring  veins  or  lodes  of 
quartz  or  other  rock  in  place  bearing  valuable  de- 
posits of  mineral,  but,  on  the  contrary,  is  subject 
only  to  location  and  acquisition  under  the  laws  of 
the  United  States  in  the  manner  provided  for  ac- 
quiring placer  mining  claims,  or  deposits,  because 
the  mineral  deposit  is  of  a  sedimentary  origin,  and 
the  principal  (not  the  sole)  element  of  value  therein 
is  phosphorous;  but  alleges  that  it  also  makes  said 
claims  because  said  deposit  is  not  in  the  form  of  a 
vein  or  lode. 

Further  answering  said  paragraph  ten,  defendant 
admits  that  it  alleges  and  claims  that  it  is  and  has 
been  in  possession  of  the  alleged  conflict  areas  de- 
scribed in  said  bill  of  complaint  under  and  by  virtue 
of  its  said  placer  locations,  and  that  complainants  are 
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not  by  virtue  of  their  alleged  compliance  with  the 
laws  of  the  United  States,  or  the  laws,  rules  or  regu- 
lations of  the  State  of  Idaho,  or  of  miners  or  other- 
wise, in  possession  or  entitled  to  the  possession  of 
their  said  alleged  lode  mining  claims,  or  any  or  either 
of  them,  or  to  any  part  or  parcel  of  any  or  either  of 
them  wherein  they  conflict  with  defendant's  said 
placer  locations. 

Further  answering  said  paragraph  ten,  defendant 
denies  that  within  the  exterior  boundaries  of  com- 
plainants alleged  lode  mining  claims,  or  any  or  either 
of  them,  there  is  a  vein  or  lode  of  mineral-bearing 
rock  in  place  containing  phosphorite,  and  valuable 
only  for  said  mineral  contents  thereof;  denies  that 
said  alleged  or  any  vein  or  lode  in  its  course  or  strike 
extends  nearly  parallel  to  the  alleged  side  lines  of 
complainants'  said  alleged  lode  mining  claims,  or  any 
or  either  of  them,  or  throughout  the  entire  length 
thereof,  or  lies  in  place  in  the  mountain  between  true 
walls,  or  has  a  well-defined  dip  or  strike.  Denies 
that  neither  within  the  exterior  [17]  boundaries 
of  complainants'  said  alleged  lode  mining  claims  or 
either  of  them,  nor  within  the  exterior  boundaries  of 
defendant's  said  placer  mining  claims,  or  either  of 
them,  nor  within  the  alleged  conflict  areas  between 
said  alleged  lode  mining  claims,  and  each  of  them, 
and  defendant's  said  placer  mining  claims  and  each 
of  them,  there  is  no  form  of  mineral  deposit  except- 
ing said  vein  or  lode  containing  phosphorite  in  jDlace 
between  defined  walls,  and  with  defined  dip  and 
strike,  and  no  mineral  deposit  subject  to  location, 
entry  and  patent  as  placer  mining  claims  under  the 
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laws  of  the  United  States. 

Further  answering;  paragraj)!!  ten,  defendant  de- 
nies that  coniphiinants  without  opposition  from  de- 
fendant, peaceably  or  in  p^ood  faith  entered  upon  said 
allep'd  veins  or  lodes,  or  in  such  manner  or  other- 
wise made  their  several  alleu:ed  lode  locations  afore- 
said, or  performed  all  or  any  of  the  acts  required 
by  law  to  acquire  or  nuiintain  their  said  alleged  lode 
mining  claims,  or  any  or  either  of  them  as  in  said 
bill  of  complaint  alleged,  or  that  to  the  extent  of 
their  said  alleged  lode  claims,  or  any  or  either  of 
tlicin,  including  the  said  alleged  conflict  areas,  the 
said  defendant  has  had  or  has  no  lawful  right  to  the 
possession  of  the  same,  or  any  part  thereof,  but  de- 
fendant alleges  in  this  regard  that  its  claims  to  the 
j)remises  within  the  boundaries  of  said  placer  min- 
ing claims,  including  said  alleged  conflict  areas,  are 
as  hereinafter  set  forth  in  its  cross-complaint; 
defendant  d<^nies  that  by  virtue  of  their  full  compli- 
ance with  the  laws  of  the  United  States,  or  the  local 
laws  and  regulations,  or  otherwise,  complainants 
have  been  or  now  are  in  the  possession  or  entitled  to 
the  exclusive  possession,  or  to  the  possession  at  all  of 
their  said  alleged  lode  mining  claims,  or  any  or  either 
of  them,  including  said  alleged  conflict  areas  de- 
scribed in  said  bill  of  complaint.     [18] 

Cross- Complaint. 
For  cross-complaint  and  affirmative  relief  your 
orator,  the  San  Francisco  Chemical  Company,  a  cor- 
portation  organized  and  existing  under  the  laws  of 
the  State  of  California,  and  a  citizen  of  said  State  of 
California,  respectfully    shows    to    the    Honorable 
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Judges  of  the  Circuit  Court  of  the  United  States  in 
and  for  the  District  of  Idaho : 

I. 

Tliat  your  orator  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  California, 
and  a  citizen  of  said  State  of  California. 

11. 

That  said  complainants,  Morse  S.  Dufi&eld  and 
Lewis  A.  Jeffs,  and  each  of  them,  are  citizens  of  the 
State  of  Utah,  and  as  your  orator  is  informed  and 
believes,  and  therefore  alleges,  are  residents  of  Salt 
Lake  City  in  said  State. 

Your  orator  further  alleges  that  counsel  of  record 
and  the  solicitors  for  said  complainants  are,  A.  B. 
Gough,  Esq.,  Montpelier,  Idaho,  and  C.  B.  Jack,  A. 
L.  Hoppaugh  and  C.  C.  Dey  of  Salt  Lake  City,  Utah. 

III. 

That  the  value  or  amount  of  the  matter  in  contro- 
versy herein  exceeds  the  sum  of  Two  Thousand  Dol- 
lars, exclusive  of  interest  and  costs. 

IV. 

That  from  on  or  about  the  8th  day  of  July,  1904, 
to  on  or  about  the  28th  day  of  August,  1906,  William 
S.  Goodfellow,  Hugh  Goodfellow,  Arthur  W.  Good- 
fellow,  K.  W.  Hart,  John  Shepard  Eells,  H.  L.  Atkin- 
son, Eichard  M.  [19]  Lyman  and  Joseph  J. 
Taylor,  the  predecessors  in  interest  of  your  orator, 
were  the  owners  in  fee  (except  only  as  against  the 
paramount  title  of  the  United  States)  in  possession 
and  entitled  to  the  possession  of  the  following  named 
placer  mining  claims,  and  each  of  them,  situate  in 
the    unorganized    mining    district    of    Bear    Lake 
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tr.  State  of  Idaho,  to  wit: 

•*Winfield,"  described  as  follows,  to  wit:  The 
iiortbea.st  quarter  of  Section  Thirty-one  (31),  Town- 
AipTw.  he  (12)  South,  Rang:e  Forty-five  (45)  East, 
R'i-.'  ^Ieridian. 

•  ^^  :  ter.''  described  as  follows,  to  wit :  The  south- 
east quarter  of  Section  Thirty-one  (31),  Township 
Twelve  (12)  South,  Range  Forty-five  (45)  East, 
Boise  Meridian. 

"Wonder,"  described  as  follows,  to  wit :  The  south- 
west quarter  of  Section  Thirty-one  (31),  Township 
Twelve  (12)  South,  Range  Forty-five  (45)  East 
Sfn?e  Meridian. 

**Winslow."  described  as  follows,  to  wit:  The 
north  half  of  northwest  quarter  of  Se<-tion  Six  (6), 
Township  Thirteen  (13)  South,  Range  Forty-five 
45)  East,  Boise  Meridian,  consisting  of  Lots  3  and 
i  of  Section  Six  (6),  Township  Thirteen  (13)  South, 
Range  Forty-five  (45)  East,  Boise  Meridian- 

And  your  orator  further  alleges  that  from  on  or 
about  the  22d  day  of  August,  1904,  to  on  or  about  the 
28th  day  of  August,  1906,  said  above-named  prede- 
cessors in  interest  of  your  orator  were  also  the  owners 
'1  fee  (except  only  as  against  the  paramount  title  of 
.:e  United  States),  in  jx)ssession  and  entitled  to  the 
possession  of  the  following  named  placer  mining 
!aim  situate  in  said  imorganized  mining  district  of 
Bear  Lake  County.  Idaho,  to  wit :     [20] 

** Wilmington,"  described  as  follows,  to  wit:  The 
southeast  quarter  of  Section  Thirty  (30),  Township 
Twelve  (12)  South,  Range  Forty-five  East,  Boise 
Meridian. 
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V. 

That  from  on  or  about  the  11th  day  of  June,  1904, 
to  on  or  about  the  28th  day  of  August,  1906,  Charles 
C.  Jones,  E.  C.  Jones,  M.  C.  King,  L.  P.  King,  M.  J. 
Bringier,  C.  O.  McLaughlin,  N.  K.  McLaughlin  and 
J.  T.  Bringier,  the  predecessors  in  interest  of  your 
orator,  were  the  owners  in  fee  (except  only  as  against 
the  paramount  title  of  the  United  States),  in  posses- 
sion and  entitled  to  the  possession  of  the  following 
named  placer  mining  claims,  and  each  of  them,  situ- 
ate in  the  unorganized  mining  district  of  Bear  Lake 
County,  State  of  Idaho,  to  wit: 

* '  Colcock, ' '  described  as  follows,  to  wit :  The  south- 
west quarter  of  Section  Thirty  (30),  Township 
Twelve  (12)  South,  Range  Forty-five  (45)  East, 
Boise  Meridian. 

*'Inman,"  described  as  follows,  to  wit:  The  north- 
west quarter  of  Section  Thirty-one  (31),  Township 
Twelve  (12)  South,  Range  Forty-five  (45)  East, 
Boise  Meridian. 

VI. 

That  from  on  or  about  the  3d  day  of  December, 
1905,  to  on  or  about  the  8th  day  of  April,  1910,  Will- 
iam S.  Goodfellow,  Hugh  Goodfellow,  Joseph  J. 
Taylor,  R.  W.  Hart,  John  Shepard  Eells  and  Richard 
A.  Sullivan,  the  predecessors  in  interest  of  your  ora- 
tor, were  the  owners  in  fee  (except  only  as  against 
the  paramount  title  of  the  United  States),  in  posses- 
sion and  entitled  to  the  possession  of  the  following 
named  placer  mining  claim,  to  wit : 

"Wizard,"  described  as  follows,  to  wit:  The  west 
half  of  the  northwest  quarter  of  the  northeast  quar- 


vs.  Sun  Fnniciaco  ChimicnJ  C'owjKutj/.  33 

M  r,  [21]  ronsistinp  of  the  west  half  of  Lot  2,  and 
the  west  half  of  the  southwest  (juarter  of  the  nortli- 
east  quarter  and  the  west  half  of  the  west  half  of  the 
southeast  (juarter,  all  of  Seetion  Six  (6),  Township 
'riiirtecn  (13)  South,  Range  Forty-five  (45)  East, 
Boise  Meridian;  and  tlie  west  half  of  the  northwest 
quarter  of  the  northeast  quarter  of  Section  Seven 
(7).  Townshij)  Thirteen  (13)  South,  Range  Forty- 
five  (45)  East,  Hoise  Meridian. 

vir. 

That  siiid  predecessors  in  interest,  respectively,  of 
your  orator,  had  and  claimed  a  legal  right  to  occupy 
and  possess  said  placer  mining  claims,  and  each  of 
them,  and  were  entitled  to  the  possession  thereof 
during  the  respective  periods  aforesaid  b}^  virtue  of 
the  discovery  of  beds  or  deposits  of  carbonaceous 
limestone  and  lime  phosphate  within  the  boundaries 
of  each  of  said  claims,  and  by  virtue  of  full  compli- 
ance with  the  l(H'al  laws  and  rules  of  miners,  the  laws 
of  the  United  States,  and  of  the  State  of  Idaho,  by 
pre-emption  and  by  actual  possession  as  placer  min- 
ing claims  located  on  the  public  domain  of  the  United 
States. 

VIII. 

That  since  on  or  about  the  said  28th  day  of  August, 
1906,  your  orator  has  been  and  now  is  the  owner  in 
fee  (except  only  as  against  the  paramount  title  of 
the  United  States),  and  at  all  times  since  said  date 
has  been  and  now  is  in  the  exclusive  possession  and 
entitled  to  the  possession  of  said  "Wiufield,"  "Win- 
ter," ''Wonder,"  "Winslow,"  ''Wilmington,"  "Col- 
cock"  and  "Inman"  placer  mining  claims  herein- 
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before  described,  and  each  of  them,  and  the  whole 
and  every  part  and  parcel  thereof.    And  that  since  on 
or  about  the  13th  day  of  April,  1910,  your  orator  has 
been  and  now  is  the  owner  in  fee   (except  only  as 
against  the  paramount  title  of  the     [22]     United 
States),  and  at  all  times  since  said  date  has  been  and 
now  is  in  the  exclusive  possession  and  entitled  to  the 
possession  of  said  "Wizard"   placer  mining   claim 
hereinbefore  described,  and  the  whole  thereof ;  and 
your  orator  has  and  claims  a  legal  right  to  occupy 
and  possess  said  placer  mining  claims,  and  each  of 
them:  (a)  By  virtue  of  deeds  of  conveyance  of  date 
of  August  28,  1906,  conveying  all  of  said  placer  min- 
ing claims  except  the  said  "Wizard"  placer  mining 
claim,  and  by  virtue  of  deeds  of  conveyance  executed 
April  8,  1910,  April  11,  1910,  and  April  13,  1910, 
conveying  said  "Wizard"  placer  mining  claim,  all 
of  which  said  deeds  were  executed  to  your  orator  by 
its  said  predecessors  in  interest,  the  respective  locat- 
ors of  said  claims,  and  conveying  to  your  orator  all 
the  right,  title  and  interest  of  said  locators  and  pred- 
ecessors in  interest  in  and  to  said  above  described 
mining  claims,  and  each  of  them ;  and  said  deeds  were 
duly  acknowledged  so  as  to  entitle  the  same  to  be 
recorded,  and  the  same  were  duly  recorded,  and  are 
now  of  record  in  the  office  of  the  County  Recorder  of 
Bear  Lake  County,  State  of  Idaho;  (b)  By  virtue 
of  full  compliance  with  the  local  laws  and  rules  of 
miners,  the  laws  of  the  United  States,   and  of  the 
State  of  Idaho,  and  by  actual  possession  as  placer 
mining  claims  located  on  the  public  domain  of  the 
United  States. 


V8.  San  Franciaro  Chemical  Contimny.  35 

IX. 

Your  orator  further  alleges  that  eomplainants, 
Morse  S.  Durtield  and  Lewis  A.  Jeflfs,  assert  and 
claim  an  interest  in  the  premises  hereinbefore  de- 
scribed, and  to  the  ores  and  minerals  therein  con- 
tained, which  said  claim  is  false,  untrue  and  un- 
founded in  fact  and  casts  a  cloud  upon  the  title  and 
possession  of  your  orator  to  the  said  a))ove  described 
premises;  that  said  comi)lainants  base  their  said 
claim  upon  the  wronp:ful  assertion  that  the  [23] 
deposit  t)r  bed  of  carbonaceous  limestone  and  lime 
phosphate  C(mtaine4  within  the  boundaries  of  your 
orator's  said  placer  mining  claims  is  not  subject  to 
location  as  placer,  but,*on  the  contrary,  is  subject  to 
location  as  lode  only,  which  assertion  your  orator 
alleges  is  unfounded  in  fact.  Your  orator  further  al- 
leges that  the  deposits  found  within  the  boundaries 
of  your  orator's  said  placer  mining  claims,  and  each 
of  them,  consists  of  sedimentary  fonnations  or  beds 
of  phosphoric  limestone,  and  said  deposits  are  not  in 
the  forai  of  a  lode  or  vein,  and  that  there  is  no  min- 
eral found  within  the  limits  of  said  placer  mining 
claims,  or  any  or  either  of  them  in  the  form  of  a  vein 
or  lode,  or  that  is  subject  to  location  and  acquisition 
under  the  laws  of  the  United  States  by  virtue  of  lode 
locations. 

WHEREFORE,  defendant  and  cross-complainant 
having  fully  answered,  confessed,  traversed  and 
avoided  or  denied  all  the  matters  in  complainants' 
said  bill  of  complaint  material  to  be  answered,  ac- 
cording to  its  best  knowledge  or  belief,  all  of  which 
matters  and  things  this  defendant  is  ready  and  will- 
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ing  to  aver,  maintain  and  prove  as  this  Honorable 
Court  shall  direct,  and  ha^ang  cross-complained 
against  complainants  as  aforesaid,  humbly  prays: 

First:  That  as  to  said  complainants'  bill  this  de- 
fendant be  hence  dismissed  with  its  reasonable  costs 
and  charges  in  this  behalf  most  wrongfully  sustained. 

Second:  That  upon  its  said  cross-complaint  may 
it  please  your  Honors  to  grant  unto  your  orator  a 
writ  or  writs  of  subpoena  issued  out  of  this  court, 
and  under  its  seal  directed  to  said  Morse  S.  Duffield 
and  Lewis  A.  Jeffs,  complainants  herein,  command- 
ing them  to  appear  herein  and  to  show,  if  they  can, 
why  your  orator,  San  Francisco  Chemical  Company, 
should  not  have  the  relief  prayed,  and  make  a  full 
disclosure  and  discovery  of  all  [24]  the  matters 
aforesaid  and  according  to  the  best  and  utmost  of 
their  remembrance,  knowledge,  information  and  be- 
lief, full,  true  and  perfect  answer  make  to  the  matters 
in  said  cross-complaint  stated  and  charged,  but  not 
under  oath,  an  answer  under  oath  being  expressly 
w^aived.  And  inasmuch  as  said  complainants  are 
nonresidents  of  the  State  of  Idaho,  your  orator  prays 
that  an  order  be  immediately  made  and  entered 
herein  directing  the  Marshal  of  this  District,  or  of 
the  District  of  Utah,  to  serve  the  writ  or  writs  of 
subpoena  when  issued  herein  upon  said  complainants 
Morse  S.  Duffield  and  Lewis  A.  Jeffs  by  substituted 
service  thereof  upon  their  said  attorneys  of  record  in 
this  court,  viz. :  A.  B.  Gough,  Esq.,  Montpelier,  Idaho, 
or  C.  B.  Jacks,  A.  L.  Hoppaugh  and  C.  C.  Dey  of 
Salt  Lake  City,  Utah,  or  upon  either  of  them,  and 
that  the  same  when  made  be  deemed  good  service. 
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Third :     That  siiid  coniphunants,  Morse  S.  DufTield 
and  Lewis  A.  Jeffs,  !)e  required  to  set  forth  any  and 
every  advei-se  chiiin,  interest  or  demand  in  or  to  the 
above  premises  hcnMiiI.eforc  (h'scribed,  to  the  end 
that  the  same  may  hv  justly  adjudicated  null  and  void 
as  a^^ainst  your  orator,  and  that  the  title,  ownership, 
possession  and  riirjit  of  possession  of  your  orator  in 
and    to    said    " Winfidd,"    ^Winter,"    ^'Wonder," 
•Winslmv,"  ''Wilmin^^on,"  ''Colcock,"  *^Inman" 
and  '* Wizard"  j.Ja.cr  mining  claims,  and  to  each  of 
them,  and  to  every  part  and  parcel  thereof,  be  estab- 
lished and  confinned  as  against  any  and  all  claims  of 
said   complainants   Duffiold   &  Jeffs,  and  all  clouds 
thereon  forever  removed. 

Fourth:  That  your  orator  have  such  other  and 
further  relief  as  equity  may  require,  and  as  to  your 
Honors  may  seem  meet,  and  its  costs  of  suit  in  this  be- 
lialf  most  wrongfully  expended. 

CLARK  &  BUDGE, 
Solicitors  for  Defendant  and  Cross-complainant 
[25] 

United  States  of  America, 
Northern  District  of  California, 
County  of  San  Francisco,— ss. 

Charles  P.  Eells,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  Vice-President  of  the  above- 
named  defendant  and  cross-complainant,  Sau  Fran- 
cisco Chemical  Company,  and  that  he  makes  this 
certification  for  and  on  its  behalf;  that  he  has  read  the 
foregoing  answer  and  cross-complaint,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  matters  therein  stated  to  be 
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upon  information  or  belief,  and  as  to  these  matters  he 
believes  it  to  be  true. 

CHARLES  P.  EELLS. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  February,  1911. 

[Seal]  M.  V.  COLLINS, 

Notary  Public. 

[Endorsed] :  Filed  March  9,  1911.     A.  L.  Eich- 
ardson,  Clerk.     [2G] 


In  the  Circuit  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division. 

No. . 

MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 

Complainants, 

vs. 

SAN   FRANCISCO  CHEMICAL   COMPANY,  a 
Corporation, 

Defendant. 

Answer  to  Cross-bill  of  San  Francisco  Chemical 

Company. 

These  defendants  in  the  cross-bill,  Morse  S.  Duf- 
field  and  Lewis  A.  Jeffs,  reserving  to  themselves  all 
right  of  exception  to  the  said  cross-bill  of  complaint 
of  said  San  Francisco  Chemical  Company,  for  answer 
thereto  say : 

1.  Admit  the  allegations  contained  in  paragraphs 
I,  II  and  III  of  said  cross-bill. 

2.  Answering  paragraph  IV  of  said  cross-bill, 
they  deny  that  from  on  or  about  the  8th  day  of  July, 
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A.  1).  1904,  to  on  or  about  the  28th  day  of  August, 
A.  D.  1906,  or  at  any  time,  or  at  all,  William  S.  Good- 
fellow,  Ilu^-h  Ooodfellow,  Arthur  W.  Goodfellow,  R. 
W.  Hart,  John  Shepard  Eells,  H.  L.  Atkinson,  Rich- 
ard M.  L}inan  and  Joseph  J.  Taylor,  or  either,  or 
any  of  them,  were  the  owners  in  fee,  except  only  as 
against  the  paramount  title  of  the  United  States,  or 
otherwise,     [27]     or  at  all,  or  in  possession,  or  en- 
titled to  the  possession  of  said  alleged  and  so-called 
''Winfield,"  '^ Winter,"  ** Wonder"  and  ^'Winslow" 
placer  mining  claims,  or  either,  or  any  of  them,  as 
described  in  said  cross-bill,  or  any  part  or  portion 
thereof   whatsoever.     Also   deny  that   from   on    or 
about  the  22d  day  of  August,  A.  D.  1904,  to  on  or 
about  the  26th  day  of  August,  A.  D.  1906,  or  at  any 
other  time,  or  at  all,  said  persons  above  named,  or 
any  or  either  of  them,  were  the  owners  in  fee,  except 
only  as  against  the  paramount  title  of  the  United 
States,  or  otherwise,  or  at  all,  or  in  possession,  or  en- 
titled to  the  possession  of  said  alleged  and  so-called 
placer  mining  claim  designated  as  the  ''Wilmington" 
as  described  in  said  cross-bill,  or  any  part  or  portion 
thereof  whatsoever. 

Further  answering  said  paragraph  IV  of  said 
cross-bill,  these  defendants  "in  the  cross-bill  say,  that 
they  have  been  informed  that  said  San  Francisco 
Chemical  Company  has  succeeded  to  the  alleged  claim 
of  the  several  persons  mentioned  in  said  paragraph, 
and  that  the  allegation  that  said  several  persons  are 
the  predecessors  in  interest  of  said  San  Francisco 
Chemical  Company  may  be  true  for  anything  these 
defendants  know  to  the  contrary,  but  these  defend- 
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ants  are  strangers  to  all  and  every  such  matter  and 
cannot  form  any  belief  concerning  the  same,  and 
therefore  call  upon  said  complainant  in  the  cross-bill 
to  make  such  proof  in  respect  thereto  as  it  may  be 
advised. 

3.  These  defendants  deny  that  on  or  about  the  11th 
day  of  June,  A.  D.  1904^,  to  on  or  about  the  28th  day  of 
August,  A.  D.  1906,  or  at  any  other  time,  or  at  all, 
Charles  C.  Jones,  E.  C.  Jones,  M.  C.  King,  L.  P.  King, 
M.  J.  Bringier,  C.  O.  [28]  McLaughlin,  N.  K.  Mc- 
Laughlin and  J.  T.  Bringier,  or  any  or  either  of  them, 
were  the  owners  in  fee,  except  only  as  against  the 
paramount  title  of  the  United  States,  or  otherwise, 
or  at  all,  or  in  possession,  or  entitled  to  the  posses- 
sion of  the  alleged  placer  mining  claims  designated 
as  the  "Colcock"  and  "Inman"  as  described  in  para- 
graph V  of  said  cross-bill,  or  otherwise,  or  to  any 
part  or  portion  of  said  alleged  placer  claims,  or 
either  of  them.  That  as  to  whether  or  not  said  last 
mentioned  named  persons  were  the  predecessors  in 
interest  of  said  San  Francisco  Chemical  Company 
in  and  to  said  alleged  and  pretended  placer  mining 
claims,  or  either  of  them,  these  defendants  are  utter 
strangers  to  all  and  every  such  matter  and  cannot 
form  any  belief  concerning  the  same,  and  therefore 
leave  the  said  complainant  in  the  said  cross-bill  to 
make  such  proof  in  respect  thereto  as  it  may  be  ad- 
vised. 

4.  Answering  paragraph  VI  of  said  cross-bill, 
these  defendants  deny  that  from  on  or  about  the  31st 
day  of  December,  A.  D.  1905,  to  on  or  about  the  8th 
day   of  April,   A.  D.  1910,  William  S.  Goodfellow, 
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Huph  Ooodfollow,  J()soi)li  J.  Taylor,  R.  W.  Hart, 
John  Shcpanl  Eells  and  Richard  A.  Sullivan,  or  any 
or  cither  of  them,  were  the  owners  in  fee,  except  only 
as  aj;ainst  the  paramount  title  of  the  United  States, 
or  otherwise,  or  at  all,  or  in  possession,  or  entitled 
to  the  possession  of  the  alleged  and  so-called  placer 
mining  claim  dcscrihed  in  said  cross-bill  as  the 
"Wizard,"  or  any  i)art  or  portion  thereof  whatso- 
ever, and  as  to  the  said  last  mentioned  persons,  or 
any  of  them,  being  the  predecessors  in  interest  of 
>aid  San  Francisco  Cliemical  Company,  these  defend- 
ants in  the  cross-bill  being  utter  strangers  to  all  and 
every  such  matter  have  not  and  cannot  form  any  be- 
lief concerning  the  same,  and  therefore  [29]  call 
upon  the  complainant  in  the  cross-bill  to  make  such 
proof  in  respect  thereto  as  it  may  be  advised. 

5.  Answering  the  VII  paragraph  of  said  cross- 
bill, these  defendants  deny  that  said  or  any,  prede- 
cessors in  interest,  respectively,  or  otherwise,  of  said 
complainant  in  the  cross-bill  had  any  legal  right  to 
occupy  or  possess  said  alleged  placer  mining  claims, 
or  either  or  them,  or  any  part  or  portion  thereof. 
Also  deny  that  said  alleged  predecessors  of  said  com- 
plainant in  the  cross-bill,  or  either,  or  any  of  them, 
or  said  complainant  in  the  cross-bill,  were  entitled  to 
the  possession  of  said  alleged  placer  mining  claims, 
or  either  of  them  or  any  part  or  parcel  thereof,  at 
any  time,  or  at  all,  by  virtue  of  any  discovery  of  min- 
eral within  the  boundaries  of  any  of  said  alleged  and 
pretended  placer  mining  claims,  as  alleged  in  said 
cross-bill,  or  otherwise,  or  at  all,  or  by  virtue  of  full, 
or  any,  compliance  with  the  local  laws,  or  rules  of 
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miners,  or  laws  of  the  IJnited  States,  or  of  the  State 
of  Idaho,  or  bv  pre-emption,  or  by  actual  possession 
as  placer  mining  claims,  or  in  any  other  manner 
whatsoever,  or  at  all. 

6.  Answering  paragraph  VIII  of  said  cross-bill, 
these  defendants  in  the  cross-bill  deny  that  on  or 
about  the  28th  day  of  August,  A.  D.  1906,  or  any 
other  time,  or  at  all,  said  complainant  in  the  cross- 
bill has  been,  or  now  is,  the  owner  in  fee,  except  only 
as  against  the  paramoimt  title  of  the  United  States, 
or  otherwise,  or  at  all,  or  at  any  time,  or  times,  since 
said  date,  or  otherwise,  or  at  all,  has  been,  or  now  is 
in  the  exclusive  possession,  or  any  possession,  or  en- 
titled to  the  possession  of  said  pretended  and  so- 
called  '^Winfield,"  '^TTinter."  "Wonder,"  "Wins- 
low," ''Wilmington,"  [30]  "Colcock"or"Inman" 
placer  mining  claims,  as  described  in  said  cross-bill, 
or  otherwise,  or  at  all,  or  to  the  whole  or  any  part 
or  portion  thereof  whatsoever.  Also  deny  that  on 
or  about  the  13th  day  of  April,  A.  D.  1910,  or  at  any 
other  time,  or  at  all,  said  complainant  in  the  cross- 
bill has  been,  or  now  is,  the  owner  in  fee,  except  only 
as  against  the  paramount  title  of  the  United  States, 
or  otherwise,  or  at  all,  or  has  been  at  all,  or  at  any 
time,  or  times,  since  said  date,  or  now  is,  in  the  ex- 
clusive or  any  possession,  or  entitled  to  the  posses- 
sion of  said  alleged  "Wizard"  placer  mining  claim, 
described  in  said  cross-bill,  or  to  any  part  or  portion 
thereof  whatsoever.  Also  denies  that  said  complain- 
ant in  said  cross-bill  has  any  legal  right  whatsoever 
to  occupy  or  possess  said  alleged  placer  mining 
claims,  or  either  of  them,  or  any  part  or  portion 
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thereof  by  virtue  of  the  alleged  deeds  of  conveyance 
referred  to  in  said  cross-bill  of  complaint,  or  by 
virtue  of  compliance  with  the  allep:ed  laws,  or  rules 
of  miners,  or  any  of  them,  or  by  actual,  or  any  pos- 
session, as  alleged  in  said  cross-bill,  of  compliance,  or 
otherwise,  or  at  all. 

7.  Further  answering  said  VII  and  VIII  para- 
graphs of  said  cross-bill  in  respect  to  the  alleged 
claims  of  said  complainant  in  the  cross-bill,  these 
defendants  say,  it  may  be  true,  for  an}i:hing  these 
defendants  know  to  the  contrary,  that  said  complain- 
ant in  the  cross-bill  does  claim,  and  its  alleged  pred- 
ecessors in  interest  have  claimed,  any  legal  right  to 
occupy  and  possess  said  alleged  and  pretended  placer 
mining  claims  and  each  of  them,  but  whether  or  not 
such  claim  or  claims  have  been  made,  these  defend- 
ants have  no  knowledge  or  belief  and  have  never  been 
informed,  save  by  said  complainant's  cross-bill,  and 
cannot  set,  forth  as  to  their  belief  or  [31]  other- 
wise, except  to  allege  that  if  any  such  claim  or  claims 
were  or  are  made  the  same  are  unfounded,  and  that 
in  fact  and  in  law,  as  the  said  cross-complainant  well 
knows,  it  has  no  legal  right  to  occupy  or  possess  said 
pretended  placer  mining  claims,  or  either  of  them,  or 
any  part  or  portion  thereof  whatsoever. 

Further  answering  said  paragraphs  VIII  of  said 
cross-bill,  these  defendants  deny  that  the  said  com- 
plainant in  the  cross-bill,  or  its  alleged  predecessors 
in  interest,  or  either  or  any  of  them,  have  ever  made 
any  compliance  with  the  local  laws,  or  rules  of 
miners,  or  laws  of  the  United  States,  or  of  the  State 
of  Idaho,  in  respect  to  said  alleged  placer  mining 
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claims,  or  either,  or  any  of  them,  or  now  have,  or  ever 
had,  actual  possession  as  placer  mining  claims,  or 
otherwise,  or  at  all,  of  the  premises  described  in  said 
cross-bill,  or  any  part  or  portion  thereof. 

8.  Answering  paragraph  IX  of  said  cross-bill, 
these  defendants  in  the  cross-bill  admit  that  they 
assert  and  claim  an  interest  in  a  portion  of  the  prem- 
ises described  in  said  cross-bill,  hereinafter  more 
specifically  stated,  and  to  the  ores  and  mineral's 
therein  contained.  They  deny  that  their  said  claim 
is  false  or  untrue  or  unfounded  in  fact,  or  casts  any 
cloud  upon  the  alleged  title  or  possession  of  said 
complainant  in  the  cross-bill  to  the  premises  de- 
scribed in  the  cross-bill,  or  any  part  or  portion 
thereof.  Also  deny  that  they  base  their  claim  upon 
any  wrongful  or  unfounded  assertion  whatsoever,  or 
any  assertion  unfounded  in  fact,  as  alleged  in  said 
cross-bill,  or  otherwise.  Or  that  they  have  ever 
claimed  that  there  is  any  deposit  or  bed  of  "car- 
bonaceous limestone  or  lime  phosphate"  within  the 
boundaries  of  said  cross-complainant's  alleged  [32] 
placer  mining  claims,  or  either  or  any  of  them,  but, 
on  the  contrary,  what  these  defendants  in  the  cross- 
bill have  claimed,  and  do  claim,  as  the  said  complain- 
ant in  the  cross-bill  well  knows,  is  that  at  the  time  the 
so-called  placer  locations  referred  to  in  said  cross- 
bill were  pretended  to  have  been  made  there  was  con- 
tained within  the  alleged  exterior  boundaries  of  said 
so-called  placer  mining  claims,  and  each  of  them,  a 
known  vein,  or  lode,  of  mineral-bearing  rock  in  place 
called  phosphorite,  and  valuable  only  for  the  said 
mineral  contents  thereof.     That  said  lode,  or  vein. 
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lies  in  rock  in  place  in  the  mass  of  the  mountain  be- 
tween true  walls,  and  has  a  well-defined  dip  and 
strike,  and  that  the  same  was  well  known  to  exist  in 
the  manner  and  form  aforesiiid  at  the  time  of  at- 
tempt to  make  said  j)retended  placer  mining  loca- 
tions, as  alleged  in  said  cross-bill  of  complaint. 
These  defendants  further  deny  that  the  said  deposits 
or  deposit  so  found  are  not  in  the  form  of  a  lode,  or 
vein ;  also  deny  that  there  is  no  mineral  found  within 
the  alleged  limits  of  said  pretended  placer  mining 
claims,  or  any  of  them,  in  the  form  of  a  vein,  or  lode, 
•  r  that  is  subject  to  location  or  acquisition  under  the 
laws  of  the  United  States  by  virtue  of  lode  locations. 
Also  deny  that  said  mineral  deposits  or  deposit  con- 
sists, as  in  said  cross-bill  alleged,  or  otherwise,  than 
as  hereinbefore  expressly  alleged. 

9.  Further  answering  siiid  cross-bill,  these  defend- 
ants in  the  cross-bill  allege  that  they  have  made  no 
claim  whatsoever  as  to  any  of  the  ground,  or  alleged 
mineral,  contained  within  the  alleged  exterior  bound- 
aries of  said  so-called  "Wilmington"  placer  mining 
claim,  as  described  in  said  cross-bill  of  complaint. 

That  on  the  14th  day  of  November,  A.  D.  1907, 
these  defendants  in  the  cross-bill,  then  respectively 
being  citizens  [33]  of  the  United  States,  entered 
upon  the  vacant  and  unoccupied  mineral  lands  of  the 
United  States,  subject  to  location,  and  thereupon 
made  a  discovery  of  a  vein,  or  lode,  of  rock  in  place, 
known  and  called  phosphorite,  and  thereupon  on  the 
14th,  15tli  and  16th  days  of  November,  A.  D.  1907, 
by  virtue  of  discoveries  of  a  vein,  or  lode,  of  phos- 
phorite as  aforesaid,  and  by  virtue  of  full  compliance 
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with  the  laws  of  the  United  States,  and  of  the  State 
of  Idaho,  and  of  the  rules  and  regulations  of  miners, 
duly  located  the  several  lode  mining  claims,  situate 
in  an  unorganized  mining  district  in  the  County  of 
Bear  Lake,  State  of  Idaho,  known  and  called  as  the 
"Cumberland,"  ''Fentress,"  "Jimtown,"  "Obed," 
"Obey,"  "Overton,"  "Mount  Pleasant,"  "Arkan- 
sas," "Hickman,"  "Columbia"  and  "Wayne"  lode 
mining  claims.  That  said  "Cumberland,"  "Fen- 
tress," "Jimtown,"  "Obed,"  "Obey,"  "Overton," 
"Mount  Pleasant,"  and  "Arkansas"  have  heretofore 
been  officially  surveyed  for  patent  as  United  States 
Survey  No.  2538,  to  which  and  to  the  plat  attached 
to  the  amended  bill  of  complaint  herein  these  defend- 
ants in  the  cross-bill  refer  for  a  more  particular  and 
definite  description  of  said  lode  mining  claims,  and 
each  of  them.  That  said  "Hickman,"  "Columbia," 
and  "Wayne"  lode  mining  claims  have  heretofore 
been  officially  surveyed  for  patent  and  included  in 
United  States  Survey  No.  2537,  to  which  and  to  the 
plat  attached  to  the  amended  bill  of  complaint  herein 
these  defendants  in  the  cross-bill  refer  for  a  more 
particular  and  definite  description  of  said  lode  min- 
ing claims,  and  each  of  them. 

That  ever  since  the  location  of  said  several  lode 
mining  claims,  and  each  of  them,  these  defendants  in 
the  cross-bill  have  performed  at  least  One  Hundred 
Dollars'  ($100.00)  worth  of  work  upon,  or  for  the 
benefit  of  said  lode  mining  [34]  claims,  and  each 
of  them,  each  and  every  year  since  the  location 
thereof  up  to  and  including  the  year,  A.  D.  1910. 

That  the  extent  of  the  claim  of  these  defendants 
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in  the  cross-bill  to  the  ground  allcpjod  to  bo  covered 
by  said  pretended  *' Winfield.'*  "Winter,"  ''Won- 
der." •*  Winslow/'  "Colcock,"  'Mnnian/'  and  **Wiz- 
ard"  placer  mining  rlainis,  and  each  of  them,  is 
specifically  set  ft)rth  and  alleged  in  paragraph  VIII 
of  the  amended  hill  of  complaint  of  the  complainants 
herein  (who  are  the  defendants  in  said  cross-bill), 
and  to  which  reference  is  hereby  made  the  same  as 
if  here  again  repeated  and  set  forth  in  full.  That 
the  claim,  and  the  sole  claim,  and  the  extent  of  the 
claim,  made  l)y  these  defendants  in  the  cross-bill  to 
the  ground  described  in  said  cross-bill  of  complaint 
is  as  found  and  set  forth  in  said  amended  bill  of  com- 
plaint herein,  and  to  which  reference  is  hereby  made 
the  same  as  if  again  herein  repeated  and  set  forth. 

Further  answering  said  cross-bill,  these  defendants 
in  the  cross-bill  allege  that  within  the  exterior  bound- 
aries of  complainants'  said  thirteen  lode  mining 
claims,  and  each  of  them,  there  is  no  mineral  lands 
subject  to  location  as  a  placer  mining  claim,  and  that 
ever  since  the  location  of  said  lode  mining  claims 
these  defendants  in  the  cross-bill  have  been,  and  now 
are,  the  owners,  except  only  as  against  the  paramount 
title  of  the  United  States,  in  the  possession,  and  en- 
titled to  the  possession,  of  the  said  lode  mining  claims, 
and  each  of  them,  and  the  whole  thereof,  and  that 
said  complainant  in  the  cross-bill  has  no  right,  title 
or  interest  in  or  to  the  ground  included  within  the 
exterior  boundaries  of  said  lode  mining  claims,  or 
either,  or  any  of  them,  or  any  part  or  portion  thereof. 
And  these  defendants  deny  all  and  all  manner  of 
unlawful    [35]    combination  and  confederacy  where- 
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with  they  are  bv  said  cross-bill  charged,  without  this, 
that  there  is  any  other  matter,  cause,  or  thing  in  the 
said  cross-bill  of  complaint  contained,  material  or 
necessary  for  these  defendants  to  make  answer  unto 
and  not  herein  and  hereby  well  and  sufficiently  an- 
swered, confessed,  traversed,  and  avoided  or  denied, 
is  ti*ue  to  the  knowledge  or  belief  of  these  defendants ; 
all  which  matters  and  things  these  defendants  are 
ready  and  willing  to  aver,  maintain  and  prove,  as 
this  Honorable  Court  shall  direct,  and  humbly  pray 
to  be  hence  dismissed  with  their  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

A.  B.  GOUGH, 
A.  L.  HOPPAUGH, 
C.  B.  JACK  and 
CHARLES  C.  DEY, 
Solicitors  for  Morse  S.  Duffield  and  Lewis  A.  Jeffs, 
Defendants  in  the  Cross-Bill. 

United  States  of  America, 
District  of  Utah, 
County  of  Salt  Lake, — ss. 

Lewis  A.  Jeffs,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  one  of  the  defendants  to  the  Cross- 
Bill  herein.  That  he  has  read  the  above  and  forego- 
ing Answer  to  the  Cross-Bill  of  Complaint,  knows  the 
contents  thereof  and  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  those  matters  therein  stated 
upon  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true. 

LEWIS  A.  JEFFS. 
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Suhspribcd  and  sworn  to  before  me  this  22d  day  of 
March.  A.  D.  1911. 

[Seal]  ARTHUR  E.  MORETON, 

Notary  Public. 

[Endorsed] :  Filed  March  24,  1911.     A.  L.  Rich- 
ardson, Clerk.     [36] 


In  the  Circuit  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Divisioyi. 

No. . 

MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 

Complainants, 
vs. 
SAN    FRANCISCO   CHEMICAL   COMPANY,  a 
Corporation, 

Defendant. 

Replication  to  Answer. 

The  replication  of  Morse  S.  Duffield  and  Lewis  A. 
Jeffs,  complainants,  to  the  Answer  of  San  Francisco 
Chemical  Company,  defendant. 

These  replicants  saving  and  rese^^Tng  unto  them- 
selves all  and  all  manner  of  advantage  of  exception 
to  the  manifold  insufficiencies  of  said  Answer,  for 
replication  thereunto  say  that  they  will  aver  and 
prove  their  said  bill  to  be  true,  certain,  and  sufficient 
in  the  law  to  be  answered  unto,  and  that  the  said  An- 
swer of  the  said  defendant  is  uncertain,  untrue,  and 
insufficient  to  be  replied  unto  by  these  replicants; 
without  this,  that  any  other  matter  or  thing  whatso- 
ever in  the  said  Answer  contained,  material  or  effect- 


50        Morse  S.  Du field  and  Lewis  A.  Jeffs 

ual  in  the  law  to  be  replied'  unto,  confessed  and 
avoided,  traversed,  or  denied  is  true ;  All  which  mat- 
ters and  things  these  replicants  [37]  are  and  will 
be  ready  to  aver  and  prove  as  this  Honorable  Court 
shall  direct,  and  humbly  pray  as  in  and  by  their  said 
bill  they  have  already  prayed. 

A.  B.  GOUGH, 
A.  L.  HOPPAUGH, 
C.  B.  JACK  and 
CHARLES  C.  DEY, 
Solicitors  for  Complainants. 

[Endorsed] :  Filed  March  24,  1911.     A.  L.  Rich- 
ardson, Clerk.     [38] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

IN  EQUITY. 

MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 

Complainants, 

vs. 

SAN   FRANCISCO   CHEMICAL   COMPANY,  a 
Corporation, 

Defendant. 

Replication  to  Answer  to  Cross-Bill. 
This  repliant,  saving  and  reserving  to  itself  all  and 
all  manner  of  advantage  of  exception  which  may  be 
had  and  taken  to  the  manifold  errors,  uncertainties 
and  insufficiencies  of  the  answer  to  its  cross-bill  made 
by  the  defendants  therein,  Morse  S.  Duffield  and 
Lewis  A.  Jeffs,  for  replication  to  said  answer  saith ; 
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That  it  doth  and  will  aver,  nmintain  and  jnove  its 
said  cross-hill  to  he  true,  certain  and  sufficient  in  law 
to  he  answered  unto  hy  the  said  defendants,  and  that 
the  answer  of  said  defendants  is  uncei-tain,  evasive 
and  insuffi<*ient  in  law  to  he  replied  unto  hv  this  repli- 
cant; without  that,  that  any  other  matter  or  tiling'  in  • 
the  said  answer  cc>ntained,  material  or  effectual  in 
law  to  he  replied  unto,  and  not  herein  and  hereby 
well  and  sufficiently  replied  unto,  confessed  or 
avoided,  travei-sed  or  denied,  is  true;  all  of  which 
matters  and  thinj^s  this  replicant  is  ready  to  aver, 
maintain  and  prove  as  this  Honorable  Court  shall  di- 
rect, and  humbly  jirays  as  in  its  cross-bill  it  hath 
already  prayed. 

CLARK  &  BUDGE, 
Solicitors  for  Cross-Complainants. 

[Endorsed] :  Filed  March  31,  1911.     A.  L.  Rich- 
ardson, Clerk.     [39] 


In  the  Circuit  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division,  Ninth 
Circuit. 

MORSE  S.  DUFFIELD  and  LEWIS  A.  JEFFS, 

Comj^lainants, 
vs. 

SAN  FRANCISCO  CHEMICAL  COMPANY, 

Defendant. 

Stipulation  Concerning  Final  Hearing  and 
Submission. 
WHEREAS,  said  cause  is  now  ready  to  be  sub- 
mitted for  final  determination ;  and 
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WHEREAS,  the  Judge  of  said  Court  is  not  will- 
ing to  hear  said  cause ;  and 

WHEREAS,  Hon.  William  B.  Gilbert,  Circuit 
Judge,  has  heretofore  assigned  Hon.  William  C.  Van 
Fleet,  District  Judge  for  the  Northern  District  of 
California,  to  hear  said  cause ;  and 

WHEREAS,  it  is  more  convenient  for  all  con- 
cerned to  have  the  final  hearing  of  said  cause  at  San 
Francisco,  California. 

NOW,  THEREFORE,  it  is  hereby  stipulated  and 
agreed  by  and  between  the  solicitors  for  the  respec- 
tive parties  to  the  above-entitled  cause  that  the  final 
hearing  and  submission  of  said  cause  before  Hon. 
William  C.  Van  Fleet,  District  Judge,  be  had  at  the 
City  of  San  Francisco,  California,  in  said  Ninth  Cir- 
cuit, on  the  5th  day  of  January,  A.  D.  1912,  at  the 
opening  of  court  on  said  day  or  as  soon  thereafter  as 
counsel  can  be  heard.     [40] 

IT  IS  HEREBY  FURTHER  STIPULATED 
AND  AGREED  that  the  final  hearing,  submission, 
decision  and  determination  of  said  cause,  before  the 
Judge  and  at  the  place  herein  named,  shall  have  the 
same  force  and  effect  in  all  respects  the  same  as  if  the 
hearing  and  final  determination  of  said  cause  were 
had  within  the  District  of  the  state  of  Idaho. 
Dated  this  13th  day  of  December,  A.  D.  1911. 

CHARLES  C.  DEY, 
C.  B.  JACK  and 
A.  L.  HOPPAUGH, 
Solicitors  for  Complainants. 
CLARK  &  BUDGE, 
Solicitors  for  Defendant. 


vs.  StiH  Fnincisio  (  In  mivnl  ( 'otnpaui/.  53 

fEiuIorsod]:    Piled    Drcomber    Ifi,    1911.     A.    L. 
T?ichardson,  Clerk.     [41] 


[Testimony  of  Harry  J.  Pitts,  for  Complainants.] 
HARKY   J.    I^ITTS,   a  witness  produced  by  the 
complainants,  being  first  duly  sworn,  testified: 

Direct  E.xamination. 
(By  Mr.  DEY.) 

Q.  What  is  your  full  name  ?        A.  Harry  J.  Pitts. 

Q.  What  is  y(nir  Inisiness? 

A.  A  Dejnity  United  States  Mineral  Surveyor. 

Q.  For  the  District  of  Utah?        A.  Utah,  only. 

Q.  For  Idaho?        A.  No;  not  for  Idaho. 

Q.  How  hmjr  have  you  been  engaged  in  the  prac- 
tice of  your  profession?        A.  About  ten  years. 

Q.  In  Utah? 

A.  Mostly  in  Utah.  I  have  been  in  a  number  of 
states  on  short  visits. 

Q.  You  have  been  in  Idaho,  I  suppose? 

A.  Yes,  sir. 

Q.  Did  you  prepare  the  plat  marked  for  identifica- 
tion ''Exhibit  1,  J.  W.  C"?        A.  Yes,  sir. 

Q.  From  what  data  did  you  prepare  that  plat? 

A.  From  the  official  notes  of  survey  for  patent  of 
the  lodes,  and — 

Q.  From  what  knowledge  or  information,  I 
mean — 

A.  —from  the  advertisements  or  publications  of 
certain  placers  which  are  thereon  shown — yes;  from 
the  advertisements  only  as  to  all  of  the  placers. 


54        Morse  S.  Duffield  and  Lewis  A.  Jeffs 

(Testimony  of  Harry  J.  Pitts.) 

Q.  And  from  the  description  given  in  the  plead- 
ings? You  were  given  the  amended  bill  of  complaint 
as  to  the  conflicting  area — 

A.  Yes,  sir ;  I  checked  them  from  those  afterwards, 
yes,  sir. 

Q.  You  afterwards  checked  them  from  the  descrip- 
tions in  the  pleadings  in  the  case  ?        A.  Yes,  sir. 
Q.  Now,  what  does  Exhibit  1  purport  to  show  ? 
A.  It  shows  section  31,  and  part  of   section   30, 
townshij)  12  south  of  range  45     [46]     east  of  Boise 
base  and  meridian. 

Q.  What  county  and  State  ? 
A.  Bear  Lake  county,  I  believe. 
Q.  In  the  State  of  Idaho  ?        A.  State  of  Idaho. 
Q.  All  right. 

A.  Section  6,  and  part  of  7  in  to^^^lship  13  south 
of  range  45  east.  In  the  sections  named  it  shows  the 
location  of  certain  lodes  and  placers,  and  the  location 
of— 

Q.  Hold  on.  Name  the  lodes. 
A.  Beginning  at  the  north  and  running  southerly, 
we  have  the  Obey,  Obed  lode,  Jimtown  lode,  Fentress 
lode,  Cumberland  lode,  Overton  lode,  Mt.  Pleasant 
lode,  Arkansas  lode,  Tennessee  lode — that  is  not  in 
the  suit  but  it  is  shown  on  the  map — Hickman  lode, 
Maury  lode,  Columbia  lode,  and  the  Wayne  lode. 
Also  beginning  at  the  north  end  of  the  map  it  shows 
the  Colcock  placer,  Inman  placer,  Winfield  placer, 
Wonder  placer.  Winter  placer,  Winslow  placer, 
Waterloo  placer  and  Wizard  placer.  It  shows  the 
Montpelier  Canyon  Creek,  and  most  of  the  outcrop, 
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prominent  outcrop.     It  shows  the  courses  and  dis- 
tances on  the  lodes — 

Q.  Where  did  you  get  the  outcrop  froral 

A.   In  the  course  of  the  survey  of  the  claims. 

Q.  It  is  drawn  to  a  scale  of  200 — 

A.  It  is  made  on  a  scale  of  200  feet. 

Q.  To  the  inch;  and  north  is  shown  by  the  arrow t 

A.  Yes,  sir. 

Q.  In  what  color  are  the  boimdtaries  of  the  placers 
shown  f 

A.  They  are  in  green.  The  lodes  are  shown  in 
black. 

Q.  The  boundaries  are  ?        A.  Yes,  sir. 

Q.  Are  the  corners  marked  in  any  way,  or  identi- 
fied?       A.  The  corners  of  the  placers? 

Q.  No,  no ;  the  comers  of  the  lodes.  Were  they 
identified  in     [47]     any  way  upon  the  map? 

A.  They  are  given  in  black  figures  at  their  proper 
places. 

Q.  The  figures  indicate  what? 

A.  Indicate  the  corners  as  given  in  the  survey. 

Q.  According  to  the  numbers  f 

A.  Yes,  sir;  the  number  of  the  post  is  shown  in 
black,  as  they  are  returned  to  the  United  States  Sur- 
veyor General's  office.  For  convenience  in  reading, 
I  have  marked  the  various  improvements  of  any  con- 
siderable size  with  small  red  figures  consecutively, 
beginning  at  1,  and  running  to  56.  Those  improve- 
ments, I  believe,  belong  to,  or  were  made  by  not  only 
this  company,  but — 

Q.  Do  you  know  ? 
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A.  Only  as  I  have  had  them  identified  to  me. 

Q.  Now,  what  workings  are  in  red?  What  are 
they? 

A.  No ;  the  workings  are  in  black,  but  the  numbers 
referring  to  the  several  workings  are  in  red  and 
placed  near  them  on  the  map. 

Q,.  Is  the  character  of  the  working  indicated  in 
any  manner,  and  if  so,  how? 

A.  Yes,  sir ;  a  stripping  on  the  vein  is  marked  so : 
^'stripping,"  and  tunnels  are  shown  in  the  usual  con- 
ventional manner,  and  cuts — 

Q.  Describe  it,  what  you  mean  by  ' '  usual. ' ' 

A.  Well,  the  black  lines  indicate  the  tunnels  and 
the  cuts  are  by  double  or  parallel  lines.  Some  of  the 
larger  cuts  have  coarse  hatching,  showing  their  ex- 
tent. The  top  of  the  principal  ridge  is  shown  in 
brown  ink,  with  hatched  lines,  and  the  gulches  and 
roads  are  also  shown  in  browTi  in  the  conventional 
way. 

Q.  Any  elevations  shown? 

A.  I  have  not  sho^vn  any  elevations  upon  the  map. 
The  ground  rises  towards  the  north. 

Q.  Describe  that  canyon  or  creek. 

A.  Montpelier  Canyon  [48]  Creek  and  Gertch 
Hollow  are  shown  in  blue,  and  the  road  up  Mont- 
pelier Canyon  is  shown  in  brown. 

Q.  And  marked  ?.        A.  Marked  ' '  road. ' ' 

Q.  The  workings,  and  everything  are  to  the  scale 
you  have  mentioned?        A.  Yes,  sir. 

Q.  When  were  you  on  the  ground — oh,  just  one 
question  before  that.     I  understand  you  to  say  that 


i'.s\  S(in  Francisco  Chemical  Company.         57 

(Testimony  of  Ilany  J.  Pitts.) 

you  havo  compared  the  descriptions  and  data  given 
on  this  plat  with  the  amended  complaint  and  answer 
in  tliis  case  ?        A.  Yes,  sir. 

Q.  And  they  are  correct?        A.  Yes,  sir. 

Q.  Now,  when  were  you  upon  the  ground? 

A.  I  first  visited  the  ground  on  July  13,  1910,  and 
was  there  about  ten  or  twelve  days. 

Q.  July  what?        A.  July  13, 1910. 

Q.  (By  Mr.  BUDGE.)     How  long  did  you  say? 

A.  T  will  see  in  a  moment — until  July  27,  1910. 

Q.  What  was  the  object  of  your  going  there? 

A.  The  primary  object  was  to  see  that  the  corners 
of  those  claims  were  standing,  and  to  make  them  so 
that  they  would  stand  for  sometime. 

Q.  Did  you  survc}'  them  at  that  time  ? 

A.  Yes,  sir ;  I  made  a  regular  survey  of  them. 

Q.  Have  these  lode  claims,  shown  on  Exhibit  1, 
been  officially  surveyed?        A.  Yes,  sir. 

Q.  Who  by? 

A.  By  Mr.  Brooks,  Charles  P.  Brooks. 

Q.  Was  that  subsequent  or  prior  to  your  going 
there? 

A.  That  was  subsequent.  I  acted  as  his  assistant 
while  he  was  making  the  survey. 

Q.  You  went  with  him  when  he  made  the  official 
survey?     [49]         A.  Yes,  sir. 

Q.  When  was  that? 

A.  That  was  about  the  last  four  days  that  I  was 
there. 

Q.  In  1910?        A.  Yes,  sir. 

Q.  And  you  and  Mr.  Brooks  were  both  there  ? 
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A.  I  was  there  alone  first,  until  the  comers  had 
been  established,  then  he  came  out  and  made  the 
official  survey,  and  went  all  over  them,  and  surveyed 
to  every  post  and  marked  the  posts  for  patent. 

Q.  Have  you,  Mr.  Pitts,  compared  the  conflicting 
area  described  in  the  amended  bill  of  complaint  here 
with  the  plat  marked '  *  Exhibit  1 "  ?        A.  Yes,  sir. 

Q.  Is  it  correctly  shown — ^how  did  you  find  it  as  to 
being  correct  or  otherwise? 

A.  It  was  just  the  same ;  the  figures  of  all  of  the 
intersections,  I  think  are  shown  on  this  map. 

Q.  And  the  conflicting  area  as  described  in  the 
amended  bill  of  complaint  you  f  oimd  to  be  correct  i 

A.  Yes,  sir. 

Q.  Xow,  when  you  went  there,  where  did  you  start 
in? 

A.  I  started  on  the  southwest  comer  of  the  Overton 
lode,  marked  ''3"  on  this  map. 

Q.  Will  you  please  give  us  what  you  found  and 
what  you  did  at  that  time  ? 

A.  At  corner  3  of  the  Overton,  marked  so  on  this 
map,  being  the  southwest  corner,  I  foimd  a  4  by  4 
sawed  pine  post  and  pole  5  inches  in  diameter,  6  feet 
long  in  a  mound  of  stone,  marked  for  the  Overton. 

Q.  Where  was  the  marking  on  it  ? 

A.  Marked  ''southwest  corner  of  the  Overton." 

Q.  Whereabouts  on  the  post  was  the  marking? 

A.  As  I  remember  it,  it  was  pointing  towards  the 
hill  here,  southeasterly.     [50] 

Q.  Marked  what,  southwest — 

A.  Southwest  comer  of  the  Overton.     I   haven't 
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written  that,  or  kept  any  jiotes  of  them  if  they  were 
marked,  but  if  they  were  not  marked,  I  have  noted 
it.  That  is  why  I  say  it  was  marked.  Then,  I  went 
to  tlie  southeast  corner  of  the  Ovei-ton.  I  found  a 
mound  of  stone,  and  Mr.  Hoff  said  it  was  a  part  of 
the  original  monument  at  that  point. 

I  went  to  the  northwest  corner  of  the  Overton, 
which  was  marked  also  for  the  southwest  corner  of 
the  Cumberland.  I  found  a  4  by  4  post  lying  in  a 
small  draw,  just  below  the  point  here  mentioned.  It 
had  rolled  down  the  hill,  and  at  a  point  w^here  the 
corner  is  set,  as  shown  upon  this  map,  there  was  the 
remains  of  the  mound  where  it  originally  stood,  and 
we  put  it  back  in  that  mound. 

Q.  How  long  was  that  4  by  4  post? 

A.  I  have  not  a  note  of  it,  but  my  recollection  is 
about  4i/>  feet  long 

Q.  And  marked  how  ? 

A.  Marked  for  the  southwest  corner  of  the  Cum- 
berland and  northwest  corner  of  the  Overton. 

Q.  Explain  where  the  marking  was  on  the  post? 

A.  The  pole  was  lying  down  and  was  marked  on 
the  side.  I  found  it  in  the  draw  down  below  the 
point  where  it  was  set. 

Q.  Were  all  those  markings  you  have  given  on  the 
same  side  of  the  post? 

A.  I  don't  recollect  whether  they  were  or  not. 

Q.  Or  on  different  sides?  The  post  had  foui-  sides 
of  it?        A.  Yes,  sir;  I  don't  recollect  that. 

The  southeast  corner  of  the  Overton  lode— the 
northeast   corner   of   the  Overton  lode,  which  is  in 
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Montpelier  Oanyon  Creek,  according  to  the  location 
notice,  I  did  not  find.  I  re-established  [51]  it. 
That  was  what  I  was  sent  up  there  for,  to  re-estab- 
lish those  corners  if  I  found  them  missing. 

Q.  What  did  you  put  up  there  ? 

A.  I  put  up  a  4  by  4  by  4  post  in  a  very  substantial 
mound  of  stones,  and  marked  the  post  for  the  Over- 
ton and  Cumberland  lodes.  The  discovery  of  the 
Overton  lode  I  found  as  marked  here  standing  in 
the— 

Q.  '  *  Marked  here ' '  does  not  state  anything.  When 
you  say  marked  here  and  there,  it  don't  sound  right 
in  the  record.  You  know  what  to  say,  Mr.  Pitts, 
don 't  you  %  When  you  say  here,  say  marked  on  ex- 
hibit 1.     Now,  go  ahead  in  that  manner. 

A.  The  discovery  of  the  Overton,  as  marked  on  ex- 
hibit 1,  the  south  end  of  a  large  cut,  I  found  in  the 
place  indicated  on  the  map,  and  it  was  a  pine  pole  6 
feet  long  and  6  inches  in  diameter  set  with  a  notice 
in  a  can  on  the  pole.  The  discovery  of  the  Cumber- 
land— 

Q.  No ;  w^e  will  finish  that  one  first.  Is  that  all  the 
marking  on  the  Overton  that  you  found  ? 

A.  Yes,  sir. 

Q.  Any  center  end  line  stakes?        A.  No,  sir. 

Q.  Any  angles  in  the  side  lines  in  the  Overton  % 

A.  No,  sir. 

Q.  Now%  you  have  given  everything  that  you  found 
in  connection  with  the  Overton,  have  you,  in  the  way 
of  markings  on  the  claim  at  the  discovery  and  the 
boundaries?        A.  Yes,  sir. 


V8.  Sdu  Fnnicisco  Chemical  Company.  61 

(Testimony  of  Hanv  J.  Pitts.) 

Q.  Now,  you  may  propoed  to  the  next.  What  is 
the  next  one  t 

A.  The  next  claim  in  order  p:oinp:  northerly,  and 
whicii  I  surveyed  in  that  order,  was  the  Cumberland. 
I  found  at  the  discovery  two  hewn  posts,  side  by  side 
in  a  mound  and  notice  of  location  there  in  the  mound, 
and  it  set  alongside  of  a  large  cut. 

Q.  Can  you  give  any  better  description  of  the 
mound  or  post?     [52] 

A.  No,  sir ;  only  from  my  memory.  I  have  no  note 
put  down.  My  recollection  is  that  there  were  two 
posts  each  about  3i/>  inches  in  diameter,  and  stand- 
ing about  4  feet  out  of  the  ground  w4th  something 
of  a  mound  at  the  base  of  the  posts. 

Q.  The  notice  was  there,  was  it? 

A.  Yes,  sir;  I  saw  that  notice.  The  northwest  cor- 
ner of  the  Cumberland  w^as  a  4  by  4  by  5  feet  long, 
of  which  I  cut  off  1  foot,  in  order  to  be  able  to  set 
my  instrument  over  it,  and  set  it  more  firmly  in  the 
ground,  not  moving  it,  however. 

Q.  Marked  how? 

A.  Standing  in  mound,  and  it  w^as  properly 
marked,  otherwise  I  should  have  noted  it. 

Q.  It  is  not  for  you  to  say  whether  it  was  properly 
marked  or  not.     What  were  the  marks  on  it? 

A.  Marked  for  the  northwest  corner  of  the  Cum- 
berland, and  the  southwest  corner  of  the  Fentress. 

Q.  Now,  will  you  tell  me  with  relation  to  the  dis- 
covery point,  or  the  discovery  place  where  this  mark 
w^as  made;  you  can  do  that,  can't  you?  What  side 
of  the  post,  in  other  words,  with  reference  to  the  dis- 
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covery  was  the  marking  on  it  f 

A.  My  recollection  is  that  it  was  marked  on  the 
east  side. 

Q.  Would  that  be  facing  the  discovery? 

A.  It  would  be  facing  the  interior  of  the  claim. 

Q.  Facing  the  interior  of  the  claim  ? 

A.  Yes,  sir. 

Q.  Very  good.  Go  ahead.  Dispose  of  all  of  each 
one  as  you  go  along  so  that  I  won't  have  to  inter- 
rogate on  them. 

A.  The  northeast  corner  of  the  Cumberland,  which 
equals  the  southeast  corner  of  the  Fentress,  marked 
for  that,  showing  that  it  was  meant  for  that  purpose, 
was  a  hewn  post  4  by  4  feet  [53]  standing,  which 
I  changed,  and  put  in  a  4  by  4  sawed  pine  post  in  its 
place,  which  post  was  properly  marked, — or  was 
marked — I  won't  say  properly  marked,  but  marked. 

Q.  How  marked  and  where? 

A..  For  the  southeast  corner  of  the  Fentress  and 
northeast  corner  of  the  Cumberland. 

Q.  Where  marked,  on  the  face!  Where  was  it 
with  reference  to  the  discovery? 

A.  Facing  up  the  hill ;  it  would  be  towards  the  in- 
terior of  the  claim  for  which  it  was  placed  and 
marked. 

Q.  Respectively? 

A.  Respectively,  yes,  sir.  The  Fentress  lode.  The 
discovery  was  a  4  by  4,  5  feet  long — 

Q.  Have  you  gone  through  the  Cumberland? 

A.  Yes,  sir.  The  south  end  line  of  the  Cumber- 
land equals  the  north  end  line  of  the  Overton. 
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Q.  You  have  e:ivrn  how  many  pornors  of  the  Ciim- 
berlaiul  ? 

A.  Four  corners,  three  of  which  I  found  and  one 
of  which  I  did  not. 

Q.  Any  angles  in  the  side  lines?        A.  No,  sir. 

Q.  Any  end  stakes,  center  end  stakes'? 

A.  No,  sir;  not  that  I  could  identify. 

Q.  Now,  you  passed  on  to  what? 

A.  The  south  end  line  of  the  Fentress  is  the  north 
end  line  of  the  Cumberland,  which  I  have  described. 
From  thence  I  went  to  the  discovery  of  the  Fentress 
which  I  found  to  be  a  4  by  4,  5  feet  long  sawed  pine, 
notice  in  mound  and  standing. 

Q.  How  was  the  notice  put  on  there  ? 

A.  It  was  put  in  a  can,  near  the  post,  as  most  of 
them  were.  I  then  went  to  the  northwest  corner  of 
the  Fentress,  which  is  marked  "corner  No.  3"  on  this 
exhibit  No.  1,  and  I  found  it  to  be  4  inches  square, 
4  feet  out  of  the  ground,  sawed  pine.  [54]  I  set  it 
a  little  more  firmly  and  did  not  change  it  in  the  posi- 
tion as  shown  on  this  map. 

Q.  (By  Mr.  BUDOE.)     Which  corner  is  that? 

A.  The  northwest  corner  of  the  Fentress.  And 
then  near  the  center  end  of  the  claim  I  found  a  pole 
4  inches  in  diameter,  5  feet  long,  and  marked,  mark- 
ing the  center  of  the  north  end  of  the  Fentress  lode, 
and  at  the  northeast  corner  of  the  Fentress  lode,  I 
found  a  4  by  4  post,  4  feet  out  of  the  ground,  sawed 
pine,  standing,  and  properly  marked. 

Q.  Please  state  what  the  marking  is. 

A.  Marked  for  the  northeast  corner  of  the 
Fentress. 
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Q.  Whereabouts? 

A.  Marked  on  tlie  side  looking  down  the  hill,  and 
the  mark  was  facing  the  inside  of  the  claim.  The 
next  lode  as  I  proceeded  north,  and  which  I  surveyed 
next,  was  the  Jimtown  lode.  I  found  the  southwest 
and  southeast  corners  to  be  4  by  4  post,  4  feet  out  of 
the  ground. 

Q.  (By  Mr.  BUDGE.)     What  corners? 

A.  The  southwest  and  southeast,  marked  '*2"  and 
**1"  respectively,  on  Exhibit  No.  1. 

Q.  You  found  what  ? 

A.  Each  were  4  by  4,  4  feet  out  of  the  ground, 
sawed  pine  in  mound.  They  occupied  exactly  the 
same  position  as  shown  upon  this  map. 

Q.  Any  markings  ? 

A.  They  were  marked  for  the  southwest  and  south- 
east corner  of  the  Jimtown  lode. 

Q.  Whereabouts  ? 

A.  In  the  corner,  so  that  they  faced  the  inside  of 
the  claims. 

Q.  Marked  facing  the  inside  of  the  claims? 

A.  Yes,  sir.  At  the  discovery  of  the  Jimtown  lode 
I  found  an  old  discovery  post  marked,  with  the  notice 
can  on  top,  lying  in  the  bushes  [55]  below  the 
phosphate  exposure.  I  reset  it  on  the  phosphate  and 
as  Mr.  Hoff  identified  its  original  position  as  being  on 
the  phosphate.     That  is  the  best  I  could  do. 

Q.  Where  did  you  find  it  lying  upon  the  ground 
as  shown  by  Exhibit  1,  and  where  did  you  set  it  ? 

A.  It  was  lying  just  east  of  the  position  which  is 
shown,  or  a  little  northeast  in  the  bushes,  near  a 
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plafo  marked  here  as  **eut." 

Q.  How  far  away? 

A.  About  fifteen  feet,  I  should  say.  The  north- 
west corner  of  the  Jimtown  equals  and  is  the  south- 
west corner  of  the  Obed.  I  found  a  4  by  4  post  4  feet 
lon^,  pine  post  lyinj?  up  the  hill  from  the  present 
position  as  set  by  me.  There  was  no  marking  upon 
the  post,  but  I  took  it  to  be  the  post  which  had  been 
originally  set  there. 

Q.  No  marking? 

A.  It  is  the  only  evidence  I  could  find  on  the  corner 
at  that  point. 

Q.  The  corners  were  identified  to  you  by  whom? 

A.  Mr.  Hoff  was  with  me  and  he  had  been  over  the 
ground  at  a  pi'evious  time. 

Q.  What  did  you  do  ? 

A.  I  run  out  300  feet  from  the  point  where  the 
discovery  was,  w^hich  was  not  as  far  out  as  this  old 
post  was  lying,  but  which  distance  was  called  for  in 
the  location  notice,  and  set  a  post  there  on  a  line 
parallel  with  the  other  end,  which  I  had  found. 

At  the  northeast  corner  of  the  Jimtown,  which  is 
the  southeast  corner  of  the  Obed,  I  found  a  4  by  4  post 
4  feet  long,  a  sawed  pine,  lying  in  the  bed  of  the  creek. 
It  w^as  knocked  down  in  the  bed  of  the  creek,  so  I  set 
it  up  just  outside  of  the  creek,  but  did  not  set  it  three 
hundred  feet  away  from  the  point  [56]  w^here  I 
had  the  mark  of  the  discover)^ ;  I  came  within  that  dis- 
tance.    The  location  notice  calls  for  300  feet. 

Q.  To  make  it  plain  upon  the  Exhibit  1,  where  did 
you  find  it,  and  where  did  you  put  it  up,  in  relation 
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to  that  corner  as  it  appears  on  Exhibit  1  ? 

A.  The  corner  post  was  lying  in  the  creek  at  the 
point  where  Gertch  Hollow  intersects  the  north  line 
of  the  Jimtown,  or  nearly  there,  as  I  remember;  I 
had  surveyed  to  find  it,  and  I  picked  it  up  and  set  it 
up,  set  it  easterly  of  the  creek  so  as  to  get  it  above  the 
action  of  the  water,  and  so  that  it  would  not  be  washed 
down  a  second  time. 

Q.  Were  there  any  markings  on  it  ? 

A.  No ;  the  markings  were  washed  off,  as  I  remem- 
ber it;  no  marks.  It  had  been  lying  there  for  som( 
time. 

Q.  Nothing  legible  ?        A.  No,  sir. 

Q.  Go  on. 

A.  The  Obed  lode,  which  is  next  north  of  the  Jim 
town,  I  found  the  discovery,  or  at  the  discovery,  i 
4  by  4  hewn  post,  4  feet  long  out  of  the  ground,  set  ii 
mound,  but  I  did  not  find  a  notice  or  any  marks  on  th( 
post,  but  it  was  identified  by  Mr.  Hoff. 

Q.  At  the  discovery  ? 

A.  I  did  not  disturb  it  at  all. 

Q.  What? 

A.  I  did  not  disturb  it  at  all.  It  is  there  now  a 
I  found  it. 

Q.  Any  notice  ? 

A.  No  notice  or  markings,  but  Mr.  Hoff  identifiec 
it  to  me  as  the  discovery. 

Q.  What  aid  you  find? 

A.  A  4  by  4  hewn  post,  4  feet  out  of  the  ground,  se 
in  mound. 

The  northwest  corner  of  the  Obed  lode,  which  is  th 
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southwest  corner  of  tlie  Obey,  I  found  no  traees  of 
the  old  corners,  [57]  and  I  sot  it  according  to  the 
calls  of  the  location  notice. 

The  northeast  corner  of  the  Obed,  which  is  the 
southeast  corner  of  the  Obey,  I  found  an  old  corner  4 
by  4  inches,  4  feet  long,  sawed  pine,  marked  for  the 
Obed  and  Obey,  the  post  lying  near  a  clump  of  bushes. 
I  set  this  corner  in  as  nearly  the  present  position,  or 
the  position  it  originally  occupied  as  I  could  in  a 
mound,  and  after  a  diligent  search  could  not  find  any 
traces  of  the  Government's  stone  at  that  place. 

Q.  What  kind  of  a  stone? 

A.  Of  the  Government  stone.  The  location  notice, 
as  I  remember  it,  called  for  this  corner  to  be  set  at 
the  quarter  section  corner  on  the  north  side  of  sec- 
tion 31,  but  I  was  not  able  to  find  this  stone,  and  after- 
wards Mr.  Brooks  and  I  looked  carefully  for  it.  We 
were  unable  to  find  it. 

Q.  You  set  the  post  yourself? 

A.  At  the  point  there  it  was  lying. 

Q.  Is  that  at  the  point  shown  on  Exhibit  1  ? 

A.  Yes. 

Q.  Go  on. 

A.  The  Obey  lode  lies  next  northerly.  The  north- 
west corner  of  the  Obey  lode  was  a  hewn  post,  4  in- 
ches square  and  4  feet  out  of  the  ground.  I  used  this 
corner  post  for  the  final  corner,  and  I  took  out  the 
post  and  reset  it  more  firmly,  adding  a  large  mound 
of  stone. 

Q.  Did  you  give  the  dimensions  of  it  ? 
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A.  Yes,  sir;  4  inches  square,  4  feet  out  of  the 
ground. 

Q.  Marked? 

A.  It  must  have  been  marked  on,  I  would  have 
noted  it.  I  did  not  note  it  and  I  did  not  pass  any 
that  were  not  marked,  but  it  is  set  now  in  about  the 
position  I  found  it.     [58] 

Q.  You  haven't  any  recollection  I 

A.  Not  as  to  the  marking,  but  that  it  was  marked, 
I  am  sure. 

At  the  north  center  end  I  found  a  pine  pole,  4  in- 
ches in  diameter,  5  feet  long  lying  on  the  ground 
about  100  feet  beyond  and  north  of  the  center  end  as 
I  established  it. 

Q.  And  marking? 

A.  Marked  on  the  side  for  the  Obey  lode,  center 
end.     The  northeast  corner — 

Q.  (By  Mr.  BUDGE.)     How  was  that  marked ? 

A.  I  cannot  give  you  the  exact  markings  on  it,  be- 
cause I  did  not  note  them,  but  it  w^as  marked  as  the 
center  end  of  the  Obey  lode,  and  was  lying  down  about 
100  feet  northerly  of  the  center  end  as  shown  upon 
this  Exhibit  No.  1. 

The  northeast  corner  of  the  Obey  was  a  4  by  4  pine 
post,  5  feet  long,  standing  about  200  feet  northerly 
from  the  corner  as  I  set  it.  In  other  words,  the  claim 
was  staked  out  a  little  bit  long,  and  I  drew  it  in  about 
that  much  and  reset  the  corner  at  the  present  position 
of  corner  4  as  being  within  the  calls  of  the  location 
notice. 

The  discovery  of  the  Obey  lode  was  a  4  by  4  by  4  foot 
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piiio  post  lyinp:  as  T  located  it  hero,  and  is  shown  on 
Ex)iil)it  1.  I  set  it  up  on  the  dunij),  and  ])uilt  a  mound 
around.     It  is  marked  for  the  ()))ey  h)de. 

Q.  >rarked  howl 

A.  Marked  in  j)en('il  for  the  discovery  of  the  Obey 
hide,  is  my  reeolleetion  of  it. 

Q.  How  lonp:  was  that  post? 

A.  It  was  4  feet  long;  4  inches  square  and  4  feet 
long,  lying  on  this  dump.  I  picked  it  up  at  the  place 
where  I  found  it,  and  that  point  is  marked  "discov- 
ery" on  Exhibit  1.     [59] 

Q.  Now,  were  there  any  angles  in  the  side  lines  of 
any  of  the  claims  that  you  have  described  so  far? 

A.  No,  sir. 

Q.  Proceed. 

A.  I  next  went  to  the  Arkansas  lode,  and  I  found 
the  northwest — no;  I  went  to  the  Mt.  Pleasant  lode 
first.  On  the  Mt.  Pleasant  lode  I  found  the  north- 
east and  northeast  corners  each  4  by  4,  4%  feet  long, 
pine  posts,  which  I  firmly  set.  There  was  a  small 
mound  at  the  northeast  corner.  There  was  no 
mound,  as  I  remember  it,  at  the  southwest.  At  the 
northwest  corner  I  found  an  old  post  marked  for  the 
Mt.  Pleasant,  and  also  the  northeast  corner,  and  I  cut 
off  a  little  of  the  post  at  the  northwest  corner,  so  that 
I  could  set  my  instrument  over  it,  but  I  did  not  change 
its  position  as  I  found  it  set.  At  the  discovery  was 
a  4  by  4  j^ine  post,  4  feet  out  of  the  ground,  standing 
at  the  mouth  of  the  discovery  and  tunnel,  as  showTi 
on  Exhibit  1.  I  could  not  find  the  southeast  and 
southwest  corners.     At  the  southwest  corner,  that 
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position,  as  I  set  it,  was  identified  to  me  and  agreed 

approximately  with  the  location  notice. 

The  Arkansas  lode,  northwest  corner,  as  I  found  it, 
was  as  located  on  Exhibit  No.  1.  It  was  a  4  by  4  pine 
post,  4  feet  long,  lying  down.  I  stood  it  up  and  added 
a  mound  to  it.  There  was  a  sign  of  where  it  had  been 
standing  there,  and  I  stood  it  up  and  set  it  firmer. 
The  northeast  corner  I  could  not  find  any  traces  of. 
I  established  it  from  what  evidence  I  could  get  on 
the  south  end  and  location  notice. 

The  east  center  side  line  there  was  as  I  found  it  2 
inches  by  4  inches  by  4  feet  long,  or  4  feet  extending 
out  of  the  ground  on  a  cliff  of  rock  adjacent  to  where 
I  set  the  new  corner  marked  "3"  on  Exhibit  1. 

Q.  Was  that  a  center  side  line?     [60] 

A.  Yes,  sir. 

Q.  An  angle  in  the  side  line  there  % 

A.  That  was  an  angle  there,  yes. 

Q.  And  marked  so  % 

A.  I  don 't  know  whether  there  had  been  any  other 
part  to  this  when  I  f  oimd  it. 

Q.  Have  you  given  the  markings  on  that  stake? 

A.  Only  as  east  center  side  line,  which  I  think  was 
the  original  mark.  I  have  usually  designated  here 
the  way  I  found  it  marked  upon  the  post,  and  if  it 
was  not  marked,  why,  I  have  not  noted  it  here. 

Q.  That  was  lying  down  ? 

A.  No ;  that  was  standing. 

Q.  Now,  where  was  the  marking  with  reference  to 
the  discovery  of  the  claim? 

A.  There  was  only  one  way  you  could  see  it,  which 
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was  from  do\ni  the  hill. 

Q.  Where  was  the  mark? 

A.  The  mark  was  on  the  side  looking  down  the  hill 
into  the  Arkansas  claim. 

Q.  T  don't  know  downhill,  or  uphill  on  vour  map 
there.  '  ^ 

A.  It  looked  westerly.  On  the  'west  center  side 
there  was  on  old  4  by  4  post  standing  4  feet  out  of  the 
ground,  ab(nit  150  feet  westerly  from  the  one  which 
I  set,  which  is  marked  on  Exhibit  1  as  **6." 

Q.  Any  marking  ? 

A.  No  marking.  I  am  not  sure  it  was  the  correct 
one.  I  set  a  new  post  150  feet  further  in.  On  the 
Arkansas  claim  there  were  some  corners  which  I 
could  not  identify.  I  found  the  southwest  corner  of 
the  Arkansas,  a  4  by  4,  4  feet  long,  pine  post,  marked 
for  the  southwest  corner  of  the  Arkansas  wav  down 
the  gulch  near  the  center  of  the  Tennessee  lode,  evi- 
dently washed  down  in  the  spring.  I  set  a  '[©1] 
new  post  about  300  feet  from  the  discovery,  but  I 
could  not  identify  the  end  line  to  the  west.  The  loca- 
tion notice  called  for  the  end  line  being  30  feet  away 
from  the  discovery,  which  I  found  and  600  feet  in 
width  of  the  lode,  and  I  mapped  out  on  the  ground  the 
Arkansas  lode  as  best  I  could.  After  a  diligent 
search  I  could  not  find  the  original  southeast  corner. 
This  claim  is  now  bounded  as  Mr.  Hoff  thinks  it 
should  be,  taking  in  work  put  on  by  the  Duffield  and 
Jeffs  Company  in  green. 

Q.  You  are  done  with  the  Arkansas  now,  are  you? 
A.  Yes,  sir. 
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Q.  What  corners  were  missing  there? 

A.  As  marked  on  exhibit  1,  corner  2  and  corner  4. 
Corner  5  I  found,  but  down  by  corner  3  of  the  Ten- 
nessee, down  in  the  gulch,  but  I  don't  think  it  was 
set  originally  there. 

Q.  It  was  lying  'down  ? 

A.  It  was  lying  down  in  the  gulch.  The  dis- 
covery of  the  Arkansas  was  a  hew^n  post  3  inches 
in  diameter,  5  feet  long,  with  stone  mound,  and 
the  notice  was  in  the  mound.  I  don't  remember 
that  this  post  was  marked.  It  was  a  good-sized 
mound  with  the  notice  in  the  can,  and  this  post  stuck 
up  there. 

I  next  went  to  the  Hickman  lode.  The  southwest 
corner  of  the  Hickman  was  located  in  the  position 
marked  for  2  Maury  lode  on  Exhibit  1,  an  unhewn 
post  in  mound  of  stone  marked  for  southwest  cor- 
ner of  the  Hickman,  also  for  the  northeast  corner  of 
the  Maury. 

Q.  (By  Mr.  JACK.)  That  is  the  southwest  cor- 
ner of  the  Hickman,  you  say  ?        A.  Yes,  sir. 

Q.  (By  Mr.  JACK.)  And  the  northeast  of  the 
Maury? 

A.  Yes,  sir.  At  the  southeast  corner  of  the  Hick- 
man I  did  not  find  any  post,  but  I  found  a  substan- 
tial mound  of  stone,  which  [62]  was  identified  as 
being  the  southeast  corner  of  the  Hickman. 

Q.  Did  that  mound  have  the  appearance  of  having 
had  a  post  in  it  ? 

A.  Yes,  sir ;  built  by  hand  without  a  doubt.  Th( 
rock  remained  there  in  a  good  substantial  mound,  bui 
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I  could  not  find  any  niarkini^s  to  make  sure  of  it,  and 
that  was  located  about  four  or  five  hundred  feet  east- 
erly of  the  soutliwest  corner  of  the  location  corner  as 
I  found  it. 

Q.  How  many  feet? 

A.  About  500  feet,  I  think,  but  I  can  tell  you.  It 
was  directly  south  0  degrees  31  minutes  east  of  cor- 
ner 5  of  the  Hickman  lode  as  marked  on  Exhibit  1. 
It  was  on  that  line  and  that  is  how  that  line  was  de- 
termined. 

Q.  How  far  south? 

A.  That  claim  was  surveyed  in  two  different  ways. 
The  first  time  it  was  laid  out  it  was  made  square  and 
afterwards  drawn  into  the  odd  shape  in  which  it  now 
appears,  but  the  shape  in  which  it  now  appears  is 
within  the  corners  as  they  were  found  to  exist  as  it 
was  surveyed  first. 

Q.  I  am  asking  you  to  make  clear  just  Avhat  you 
found  on  the  ground  in  the  way  of  markings  with  re- 
spect to  the  Hickman  claim,  and  where  they  were, 
and  what  you  did. 

A.  It  was  425  feet  easterly  of  corner  No.  2. 

Q.  — when  the  question  was  asked  you  was  away 
from  corner  No.  5? 

A.  I  cannot  give  that  without  some  considerable 
calculation. 

Q.  Now,  mark  on  there  about  where  it  was  as 
nearly  as  you  can. 

A.  It  is  approximately  w^here  I  put  the  black  pencil 
dot  and  marked  it  "L.  C.  Hickman,  southeast  cor- 
ner"; and  the  northeast  comer  of  the  location  was 
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standing  at  a  point  which  is  marked  on  here —     [63] 

Q.  On  Exhibit  1? 

A.  On  Exhibit  1,  ^'L.  C.  Hickman,  northeast  cor- 
ner, '  ^  approximately  at  that  point.  Now,  I  have  got 
the  description  of  it.  The  northeast  corner  was  a 
4  by  4  post,  sawed  pine  post,  in  a  substantial  mound 
of  stones,  marked  for  the  northeast  corner  of  the 
Hickman,  and  the  markings  were  pointed  southwest- 
erly, pointed  up  from  the  gulch.  The  south  center 
end  of  the  Hickman  lode  I  found  on  a  line  with  the 
two  south  boundary  posts  of  the  Hiclanan,  and  about 
midway  between.  I  did  not  make  a  record  of  how  far 
it  was  in  there,  but  there  was  a  post  standing  marked 
for  the  south  center  end  of  the  Hickman  lode. 

Q.  Give  the  dimensions  and  where  it  was  marked. 

A.  It  was  an  unhewn  post,  and  I  have  no  mention 
here,  but  I  remember  it  was  about  3  inches  in  diam- 
eter, and  something  of  a  pole.  This  post  stood  up 
some  distance. 

Q.  Was  it  not  hewed  for  marking  ? 

A.  No;  it  was  not  hewn;  just  written  on  the  side 
of  the  pole. 

The  north  end  center  of  the  Hickman  lode  I  found 
a  4  by  4  post  4  feet  out  of  the  ground,  found  in  mound 
of  stone,  marked  for  north  and  center  of  the  Hick- 
man lode,  or  northwest  corner. 

Q.  Hold  on  a  minute.  Where  was  that  mark,  and 
where  was  that  post  located?  Identify  it  on  Exhibit 
1  where  you  found  it. 

A.  I  have  not  the  notes  here  from  which  I  could 
locate  it  exactly.     It  was  about  at  the  point  marked 
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for  6  of  the  Hickman  in  its  present  fonn  of  survey, 
alxHit  300  feet  from  the  northeast  corner.     It  was 
standing  on  the   west   side  of  a  small  draw  which 
drained  down  from  the  discovery. 

Q.  (By  Mr.  BUDGE.)  Are  you  talking  now 
about  the  north  center  end. 

A.  1  did  not  find  the  northwest  corner,  or  any 
traces  of  it.     [64] 

Q.  Now,  have  you  completed  the  corners  of  that 
claim  as  originally  found? 

A.  I  have  completed  the  corners  with  the  exception 
of  making  a  note  of  the  discovery  which  I  found. 

Q.  All  right.  The  discovery  of  the  Hickman  was 
a  4  by  4  post,  5  feet,  alongside  of  another  post  in  a 
mound,  marked  "Discovery  of  the  Hickman." 

Q.  Is  that  shown  on  Exhibit  1? 

A.  I  don't  remember  that  I  found  a  notice  there, 
though  there  might  have  been  one. 

Q.  Is  that  shown  on  Exhibit  1  ? 

A.  The  discovery  is  shown  on  Exhibit  1  at  a  place 
marked  D.  I  S. 

Q.  At  the  same  place  shown  on  Exhibit  1  ? 

A.  Yes,  sir. 

Q.  Now,  did  you  draw  in  the  Hickman  claim  to  the 
present  position  before  Mr.  Brooks  made  his  survey  ? 

A.  No ;  that  was  recent,  and  I  was  not  present  when 
it  was  drawn  in  to  its  present  shape,  but  he  was 
familiar  with  the  posts  as  I  set  them;  and  originally, 
at  the  time  I  assisted  him,  he  surveyed  it  making  it 
a  square  claim,  and  aftenvards  changed  it  before  the 
notes  were  sent  to  the  Surveyor  General's  office. 
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Q.  And  angles  in  the  Hickman  side  lines? 

A.  In  the  calls  of  the  location  notice  or  certificate 
there  were  none,  but  at  present  it  has  a  very  angular 
appearance. 

The  Wayne  lode,  I  think,  is  the  next  one  here  in  its 
order.  Do  you  wish  me  to  describe  all  the  other 
claims  which  are  shown  on  here  % 

Q.  You  have  got  the  Columbia  and  the  Wayne  left  ? 

A,  The  corners  which  are  involved,  I  believe,  in 
this  case  of  the  Columbia  are  corners  4  and  5  as 
marked. 

Q.  Give  us  the  lay  of  the  Columbia.  Never  mind 
what  is  involved  here.     [65] 

A.  All  right.  For  the  Columbia  lode,  the  corner  of 
which  is  marked  "No.  8"  on  Exhibit  1  was  found  in 
place,  an  unhewn  post  7  feet  long  in  a  mound,  identi- 
fied to  me  by  Mr.  Hoff,  identical  with  the  southeast 
corner  of  the  Maury  lode. 

Q.  Marked  how  % 

A.  I  don't  remember  the  markings.  I  don't  think 
it  was  marked ;  it  was  just  a  long  hewm  post  in  a  good 
substantial  mound  of  stone.  The  northeast  corner 
marked  "1"  on  Exhibit  1  was  not  found,  but  falls  in 
the  gulch  as  near  as  I  can  make  out  from  the  location 
notice — it  would  have  been  placed  in  the  gulch  at  the 
turn  of  the  much  used  road  at  the  base  of,  or  near  the 
ore  bin  of  the  phosphate  company  which  was  work- 
ing there. 

Q.  How  are  the  ore  bins  shown  on  Exhibit  1  ? 

A.  The  bin  is  shown  by  the  rectangular  black  spot. 
Q.  Give  us  the  two  markings,  and  the  side  that  the 


vs.  San  Francisco  Chemical  Company.         77 

(Testimony  of  Harry  ,].  Pitts.) 
inarkiiijj^s  were  ou. 

A.  That  one  was  not  found.  1  found  the  discovery 
post  in  the  mound  al)ov('  the  cut  shown  here  on  Ex- 
hibit 1. 

Q.  Shown  how  on  Exhibit  1  ? 

A.  Shown  so  on  Exhibit  1  as  being  just  above  a  cut. 
I  did  not  find  the  location  notice.  The  post  was  iden- 
tified to  me  by  Mr.  Hoff,  and  no  markings  that  I  re- 
member. 

Q.  Did  you  give  the  dimensions'? 

A.  I  haven't  them  noted,  but  I  remember  them  to 
be  about  4  inches  square  and  about  4  feet  out  of  the 
ground.  Did  not  find  corner  No.  2;  it  falls  on  the 
side  of  the  dump  on  which  it  w^as  hard  to  make  it 
stand.  1  don't  know  that  the  corner  I  put  up  would 
stand  there  although,  I  took  particular  care  to  make 
it  solid. 

Q.  Corner  No.  7  was  found  in  a  place  located  here. 
(Pointing.)      [66] 

Q.  That  is  an  angle  in  the  side  line  ? 

A.  Yes,  sir.  It  was  a  crooked  pole  marked  at 
angle  in  Colmnbia  lode,  set  in  mound  of  stones. 

Q.  Give  the  dimensions. 

A.  I  did  not  take  the  dimensions.  It  was  not 
larger  than  3  inches  in  diameter,  and  just  a  crooked 
pole  standing  in  the  mound. 

Q.  How  long? 

A.  About  4I/2  feet  long,  as  I  remember  it ;  stood  up 
quite  high.  Did  not  find  corners  3  or  6,  but  the  posts 
were  identified  by  the  lode  line  angle  poles  w^hich 
stood  midway  between  the  positions  as  shown  on  Ex- 
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hibit  1,  and  at  the  turn  in  the  lode  line,  and  were 
marked  ''Columbia";   I  have   forgotten  the   exact 
marks.    At  any  rate  it  indicated  to  me  it  was   the 
bend  in  the  lode  line. 

Q.  (By  Mr.  BUDGE.)  You  say  there  was  no  post 
there? 

A.  There  was  a  post  midway  between  posts  6  and 
3,  which,  as  I  say,  was  so  marked  as  indicated  to  me 
that  it  was  the  bend  in  the  lode,  but  not  a  bend  in  the 
side  line.  Corners  4  and  5  were  substantial  stone 
monuments  without  posts  in  them,  and  they  were 
identified  to  me  as  being  the  southeasterly  end  line 
of  the  Columbia. 

Q.  ByMr.  Hoff? 

A.  By  Mr.  HofI:,  yes,  sir.  I  think  that  is  all  of 
the  Columbia  lode. 

The  first  thing  I  have  on  the  Wayne  lode  is  regard- 
ing the  south  end.  The  southwest,  the  southeast  cor- 
ner and  the  south  center  end  poles  were  lying  down 
alongside  of  small  mounds. 

Q.   (By  Mr.  BUDGE.)     What  corner  now? 

A.  The  southwest  corner,  marked  ''6"  on  Exhibit 
1 ;  Southeast  corner,  marked  "  5 "  on  Exhibit  1,  and 
south  center  end  were  tying  alongside  of  a  small 
[67]  mound.  The  poles  were  marked  in  pencil  for 
the  Wayne,  and  just  inside  of  the  fence  to  a  pasture. 
Corners  No.  4  and  7,  angle  corners,  were  monuments 
of  stone  identified  to  me  by  Mr.  Hoff.  They  stood 
near  the  summit  of  a  small  ridge,  and  could  be  plainly 
seen  from  the  adjacent  hill.  The  mounds  were  of 
good  size  with  no  posts  in  them. 
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Corners  No.  rj  and  8,  anc^le  corners,  I  found  a  post 
on  the  angle  of  the  h)de  line  between  the  two  corners, 
found  standing ;  identified  by  Mr.  Hoff.  There  was  a 
mound  with  a  small  pole  as  I  remember  set  in  it  mid- 
way between  corners  3  and  8,  and  that  bend  was  iden- 
tified to  me  by  Mr.  Hoff  as  being  a  turn  in  the  center 
line. 

Q.  ( By  Mr.  JACK.)     What  number  is  that  ? 

A.  Between  3  and  8, 

Q.  (By  Mr.  JACK.)  What  is  the  number  of  the 
ones  you  are  talking  about? 

A.  Comers  3  and  8,  and  this  mound  I  speak  of  stood 
midway  between  the  two  points  here  showTi  on  Ex- 
hibit 1.  The  discovery  post  shown  hereon  was  a  4  by 
4  post,  standing  4  feet  out  of  the  ground  in  a  mound 
of  stone,  and  in  pencil  ** discovery"  alongside  of  an 
old  post  unhewn,  identified  to  me  as  being  the  discov- 
ery of  this  claim,  by  Mr.  Hoff. 

Q.  *'This  claim"  don't  mean  anything  in  the  rec- 
ord ? 

A.  The  Wayne  lode.  Comers  No.  1  and  2  were  not 
found.  Their  loci  were  determined  from  the  calls  in 
the  location  notice.  I  think  that  is  all  the  notes  I 
have  in  the  book. 

Q.  Were  any  changes  made  in  any  of  the  other 
claims,  besides  the  Hickman,  from  the  way  you  found 
them  and  re-established  them  on  Exhibit  1  ? 

A.  I  think  the  only  one  would  be  the  drawing  in  of 
the  Obey,  slightly. 

Q.  Drawing  it  in  to  the  south  ? 

A.  Yes,  sir ;  the  end  line     [68]     rim  more  north- 
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easterly  than  it  is  shown  here. 

'Q.  You  did  not  draw  them  in  at  that  time  you  were 
surveying  there? 

A.  Yes,  sir ;  I  set  a  post  in  at  a  point  as  marked 
here.  I  did  not  see  the  original  corner,  and  I  set  a 
corner  at  the  point  marked  on  Exhibit  1,  **4'*  and 
marked  it  at  that  time  "northeast  corner  Obey,"  and 
the  others  were  a  considerable  distance  out. 

Q.  You  mean  northeast  or  northwest  f 

A.  Northeast  corner.  The  northwest  corner  is  as 
I  found  it,  a  large  hewn  post  and  stood  as  here  in- 
dicated. 

Mr.  DEY. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Mr.  Pitts,  w^as  this  the  first  survey  that  you 
made  at  the  time  you  were  up  there  in  July,  1910,  of 
this  ground  ? 

A.  Yes,  sir;  I  think  that  was  the  first  time  I  was 
ever  upon  the  ground. 

Q.  You  never  had  anything  to  do  with  any  other 
surveys  prior  to  1910? 

A.  Of  this  particular  ground? 

Q.  Yes.        A.  No,  sir. 

Q.  And  were  there  two  surveys  made  at  that  time  ? 

A.  I  made  a  preliminary  survey  identifying  the 
corners,  and  in  setting  them  firmly,  and  afterwards 
an  order  was  issued  by  the  Surveyor  General  to  Mr. 
Charles  P.  Brooks,  who  is  a  deputy  in  Idaho,  and  he 
came  up  there  and  went  all  over  the  ground,  and 
examined  the  evidence  that  I  had  of  various  corners, 
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if  there  was  a  question  rejijarding  them,  and  made  the 

survey  which  was  sent  in  to  the  Surveyor  General. 

Q.  You  made  a  sui-vey  then  first  without  the  aid  of 
Mr.  Brooks?     [69]         A.  Yes,  sir. 

Q.  And  who  assisted  you  ? 

A.  Mr.  Hoff  and  Mr.  Cousins,  and  another  gentle- 
man, whose  name  I  don't  recollect,  but  he  is  working 
for  this  company. 

Q.  Any  other  surveyor? 

A.  Oh,  there  was  Mr.  Guio,  in  our  office;  he  was 
witli  me  at  the  time. 

Q.  Now,  did  you  assist  in  the  official  survey  that 
was  made  by  Mr.  Brooks? 

A.  Yes,  sir;  I  assisted  as  a  chain  man  in  measuring 
and  marking  of  the  corners. 

Q.  Did  you  assist  in  any  of  the  calculations? 

A.  Yes,  sir;  I  afterwards  assisted  in  the  calcula- 
tions also. 

Q.  Now,  does  this  map  marked  "Exhibit  1"  pur- 
port to  represent  the  preliminary  survey  which  you 
made? 

A.  With  the  exception  of  the  Hickman  lode,  the 
two  surveys  agree,  I  think. 

Q.  You  don't  answer  the  question. 

A.  It  does  purport  to  show^  the  condition  of  affairs 
that  I  found  as  I  interpreted  it  to  the  best  of  my  abil- 
ity. 

Q.  In  other  words,  this  map  represented  what  you 
found  by  your  preliminary  survey  ? 

A.  Yes,  sir;  with  the  exception  of  the  Hickman 
lode.     I  did  not  assist  in  changing  its  boundaries. 
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Q.  So  far  as  the  Hickman  lode  is  concerned,  the 
representation  on  this  map  does  not  accord  with  the 
preliminary  survey  which  you  made? 

A.  It  falls  wholly  within  the  ground — 

Q.  Please  answer  my  question. 

A.  No ;  it  does  not.  The  courses  and  distances  of 
the  boundaries  are  not  the  same. 

•Q.  This  map,  was  it  made  from  the  notes  which  you 
took  of  your  preliminary  survey? 

A.  No,  sir;  this  map  was  made  from  [70]  Mr. 
Brooks'  notes,  and  those  notes  which  were  sent  to  the 
Surveyor  General  together  with  notes  which  were 
made  by  myself.  The  improvements  were  not  re- 
turned. 

Q.  This  map  was  not  made  from  your  notes  ? 

A.  No ;  I  think  my  notes  were  not  consulted  in  the 
making  of  it. 

Q.  Well,  have  you  made  any  comparison  to  deter- 
mine whether  or  not  this  map  conforms  to  the  notes 
you  took  at  your  preliminary  survey  ? 

A.  Yes,  sir;  I  am  sure  that  it  does. 

Q.  Just  answer  the  question. 

A.  I  don't  think  that  I  have  taken  out  my  notes  and 
compared  it,  no. 

Q.  You  have  made  no  comparison  ? 

A.  The  comparison — I  will  qualify  that  a  little. 
There  was  a  comparison  made  at  the  time,  the  course 
of  certain  lines  were  determined,  and  certain  angles 
returned  in  the  field,  to  see  if  they  agreed  with  me, 
and  I  do  not  remember  that  they  were  any  different. 

Q.  I  asked  you  if  you  made  a  comparison. 


V8.  San  Francisco  Chemical  Company.  83 

(Ti'stiniony  of  Harrv  J.  Pitts  ) 
A.  No. 

Q.  Between  this  map  and  your  notes?        A.  No. 

Q.  So  that,  as  a  matter  of  fact,  you  don't  know 
whetlier  this  maj)  conforms  to  your  preliminary  sur- 
vey or  not? 

A.  Well,  I  do  know  that  it  does,  because  I  have  in 
the  time  T  spent  with  it  in  connection  with  the  notes, 
I  became  familiar  with  the  ground. 

Q.  You  know  that,  that  tliis  map  conforms  to  it, 
and  you  would  be  in  a  position  to  testify  to  it  as  a  sur- 
veyor, that  it  does  conform  to  it,  without  any  com- 
parison of  your  notes  ? 

A.  I  could  only  say  this  in  the  survey  made  by  Mr. 
Brooks — 

Q.  Can't  you  answer  that  question? 

A.  No,  sir;  not  by  yes  or  no.  I  would  have  to  tell 
you  how  it  was.  I  know  we  did  not  disagree  as  to 
the  courses  and  distances  and  angles  turned,  and 
therefore  his  notes  and  my  notes  must  be  practically 
the  same;  it  was  from  his  notes  I  made  this  map 
[71]  ^' 

Q.  Did  you  compare  your  notes  with  his? 

A.  On  the  ground  at  the  time  they  were  being 
taken,  yes,  but  not  since  the  map  has  been  made. 

Q.  Did  you  do  it  with  every  course  and  distance  ? 

A.  Where  he  followed  my  lines,  and  in  most  cases 
he  did. 

Q.  Did  you  compare  them? 
A.  Yes,  sir;  compared  them  in  the  field. 
Q.  And  you  compared  them  in  all  instances? 
A.  I  think  in  every  instance. 
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Q.  And  every  claim  ? 

A.  Yes,  sir;  I  went  from  one  to  another. 

Q.  Every  line  you  ran  and  every  line  Mr.  Brooks 
ran  was  compared,  was  it? 

A.  When  a  course  and  distance  was  measured,  yes, 
sir. 

Q.  The  corners, — location  corners  also? 

A.  Yes,  sir ;  I  accompanied  him  to  each  corner. 

Q.  Mr.  Pitts,  were  the  notes  compared  of  those  two 
surveys?        A.  No. 

Q.  No;  they  were  not  compared  either  on  the 
ground,  or  off  of  it,  were  they? 

A.  In  what  regard? 

Q.  Your  notes,  and  Mr.  Brooks'  as  to  the  courses 
and  distances  and  the  location  corners  and  discovery 
points. 

A.  Yes,  sir;  on  the  ground  he  followed  the  line  I 
followed,  I  think,  almost  exactly,  and  wherever  an 
angle  was  turned  or  the  distance  measured,  the  course 
and  the  distance  was  checked  between  our  notes  to 
make  doubly  sure. 

Q.  In  other  words,  when  you  were  running  the 
north  boundary  line  of  the  Obey  lode,  for  example,  or 
rather  when  Mr.  Brooks  ran  it  did  you  compare  your 
notes  with  Mr.  Brooks'  survey  or  his  notes  to  [72] 
ascertain  if  they  agreed  ? 

A.  As  to  the  distance  and  course  between  two  cor- 
ners, yes. 

Q.  And  you  had  your  notes  present  there  when  the 
Brooks'  survey  was  made  ? 
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A.  Yes,  sir;  T  had  just  finished  the  preliminary 
survey. 

Q.  And  consulted  them?        A.  Yes,  sir. 

Q.  And  that  was  true  when  you  run  every  line  as 
to  all  of  these  lodes? 

A.  Witli  the  exception  of  the  Hickman  in  its  pres- 
ent sliape. 

Q.  And  tliat  was  true  as  to  the  location,  for  the 
location  of  what  you  call  the  discovery  points  on  each 
of  these  claims? 

A.  Yes,  sir ;  and  I  took  pains  to  commimicate  to  him 
the  conditions  in  which  I  found  each  corner  and  what 
changes,  if  any,  had  been  made,  so  that  he  was  per- 
fectly familiar  with  what  had  gone  on  on  the  ground. 

Q.  Have  you  made  any — did  you  say  that  you  made 
this  map  up  from  Mr.  Brooks'  notes? 

A.  Yes,  sir;  the  official  notes  as  he  returned  them 
to  the  Surveyor  General,  and  they  are  now  on  file  in 
the  Surveyor  General's  Office  of  Idaho,  except  the  im- 
provements— 

Q.  Except  what? 

A.  Except  the  improvements,  the  cuts  and  tunnels, 
which  are  from  his  notes,  and  which  I  assisted  him  in 
taking. 

Q.  Now,  Mr.  Pitts,  calling  your  attention  to  this 
Overton  lode  claim,  as  marked  upon  this  Exhibit  1, 
you  say  you  commenced  at  the  northeast  corner  ? 

A.  The  southwest  corner. 

Q.  You  meant  the  southwest  corner? 

A.  Yes,  sir. 

Q.  The    southwest    corner.     Now,  was  there  any 
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mark  there?     [73] 

A.  Yes.  Do  you  wish  me  to  read  it  again  ?  It  is 
already  in  the  record. 

Q'.  In  my  notes  I  thought  you  had  made  a  mistake, 
but  I  find  in  the  notes  I  had  the  wrong  corner.  The 
southwest  corner,  I  want  to  know  what  the  mark  was  % 

A.  The  southwest  corner  was  a  4  by  4,  4  feet  out  of 
the  ground,  sawed  pine  and  a  pole,  5  inches  in  diam- 
eter, 6  feet  long,  which  was  marked  for  the  Overton, 
and,  as  I  stated,  I  believe  it  is  marking  the  southwest 
corner  of  the  Overton. 

Q.  Now,  were  both  posts  marked  ? 

A.  I  have  it  that  each  was  marked. 

Q.  How  were  they  marked? 

A.  Marked  in  pencil. 

Q.  What  was  on  each  post  ? 

A.  Southwest  corner  of  Overton,  is  all  I  can  re- 
member. 

Q.  Were  they  both  standing  together  ? 

A.  Yes,  sir ;  they  were  in  a  stone  mound. 

Q.  Nailed  together  ? 

A.  No.  I  took  out  the  large  pole  when  I  fixed  the 
corner  up. 

Q.  Did  you  make  a  measurement  of  these  poles  ? 

A.  I  used  the  4  by  4;  not  the  pole  for  the  final 
corner. 

Q.  Did  you  make  any  measurements  of  those  poles  ? 

A.  You  mean  to  measure  the  sizes  of  them  ? 

Q.  Yes. 

A.  Yes,  sir ;  I  have  measurements  of  them. 

Q.  How  did  you  measure  them? 
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A.  Why,  I  had  a  tape  with  me  and  I  suppose  I 
used  tliis  tape. 

Q.  It  is  not  what  you  suppose  that  I  w^ant.  Did 
you  measure  them  with  a  tape? 

A.  I  can't  remember  now  whether  I  did  or  not. 

Q.  Do  you  remember  whether  you  measured  them 
at  all,  or  not?     [74] 

A.  Only  from  my  notes  which  I  have  taken,  giving 
the  sizes  of  them. 

Q.  Yes;  but  haven't  you  any  distinct  recollection. 
It  hasn't  been  so  very  long  ago,  Mr.  Pitts.  Haven't 
you  any  distinct  recollection  as  to  whether  or  not  you 
made  any  measurements  of  those  poles. 

A.  You  mean  to  ascertain  the  absolute  size  of  the 
pole? 

Q.  Yes;  and  the  length  and  diameter  and  width, 
and  all  about  them? 

A.  No,  sir ;  it  is  not  customary,  but  I  probably  did 
observe  it. 

A.  I  am  not  asking  you  what  is  customary.  I  asked 
you  what  you  did,  Mr.  Pitts? 

A.  I  probably  observed  it. 

Q.  Well,  did  you  do  it?        A.  I  don't  know. 

Q.  Did  you  find  any  notice  there  ? 

A.  At  the  corner? 

Q.  Yes.        A.  No,  sir. 

Q.  Find  any  notice  at  the  discovery  point? 

A.  Well,  I  say  "pine  pole  six  feet  high,  six  inches 
in  diameter  in  cut,  set  with  notice." 

Q.  With  notice  ?        A.  Yes,  sir. 
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Q.  Have  you  any  distinct  recollection  as  to  that 
notice? 

A.  No,  sir.  Since  the  time  I  was  over  there  I  have 
been  over  at  least  a  hundred  claims,  and  all  those  de- 
tails have  not  become  fixed  in  my  mind;  unless  I  put  it 
do\\Ti.  I  have  certain  methods  of  writing  those 
things  down  which  indicates  to  me,  whether  there  was 
or  was  not. 

Q.  And  there  were  no  center  end  line  posts  to  this 
claim  at  all? 

A.  I  have  none  noted,  but  I  have  in  mind  there  was 
a  mound  of  stone  at  the  center  end  of  this,  but  I  won't 
state — I  won't  make  a  positive  statement  in  regard  to 
it. 

Q.  Now,  what  did  you  find  at  the  other  corners  ? 

A.  At  the  [75]  northwest  corner  of  the  Over- 
ton? 

Q.  Yes. 

A.  The  northwest  corner,  which  is  the  southwest 
comer  of  the  Ciunberland,  I  found  lying  in  a  small 
draw  below  the  present  position,  that  is  the  position  in 
which  I  find  it  marked — 

Q.  Found  what? 

A.  I  have  this  note:  "Northwest  corner  equal  to 
southwest  corner  of  Cumberland,"  which  would  in- 
dicate to  me  that  I  found  it  marked.  Otherwise,  I 
would  not  have  filled  it  out  that  way.  **  Found  lying 
in  a  small  draw  below  present  position,"  that  is  the 
position  which  is  marked  on  Exhibit  1.  I  reset  it  in 
its  original  position  in  mound  of  stones  that  was 
higher  up  the  hill. 
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Q.  Now,  what  did  you  find  in  tho  small  draw? 

A.  T  haven't  a  note,  but  1  remeinher  that  as  a  4  by  4 
]>nst,  4  feet  lon^. 

Q.  >f easure  them  ? 

A.  I  make  the  general  statement,  I  don't  remember 
of  making  any  measurements  of  them  absolutely. 

Q.  So  that  when  you  say  a  post  4  by  4,  4  feet  long, 
that  is  just  your  guess  at  it  as  to  the  length  and  di- 
mensions of  it? 

A.  Yes,  sir;  I  am  used  to  seeing  them. 

Q.  And  that  is  true  of  all  of  them  ? 

A.  Yes;  I  will  say  that  is  true  of  all.  Where  I 
say  3  inches  it  was  when  I  observed  it  was  less  than 
the  ordinary  size  of  a  post  as  we  usually  set  them  up. 

Q.  And  the  others  might  have  been  less  for  that 
matter? 

A.  A  trifle  less.  Where  a  sawed  pine  post  is  used 
it  is  a  quarter  of  an  inch  less  each  way,  usually,  than 
the  dimensions  called  for;  that  is,  dimension  of  lum- 
ber is  usually  smaller  than  it  is  named,  and  a  4  by  4 
post  is  often  3%  by  3%.     [76] 

Q.  Now,  w^hen  you  say  that  the  post  was  4  feet  out 
of  the  ground,  did  you  make  any  measurement  to  de- 
termine that? 

A.  Not  absolutely;  no,  sir.  I  judge  that  by  my 
instrument  usually. 

Q.  That  was  just  your  guess  at  that  also  ? 

A.  Yes,  sir. 

Q.  Now,  in  these  corners  that  you  established  when 
you  were  making  this  preliminary  survey,  did  you 
establish  them  according  to  the  survey  which  you 
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made,  or  according  to  the  identifications  which  were 

madebyMr.  Hoff? 

A.  There  was  a  different  condition  at  each  corner, 
and  if  there  was  no  post  found  at  the  corner,  I  used 
the  best  material  I  had  at  hand  to  re-establish  it.  For 
instance,  when  I  did  not  find  the  southeast  corner  of 
the  Cumberland  and  the  northeast  corner  of  the  Over- 
ton, I  had  the  course  of  the  south  line  of  the  Overton, 
and  the  distance  called  for  in  the  notice  of  the  Over- 
ton, and  I  had  a  reasonable — I  was  reasonably  sure 
of  the  corner  at  the  northwest  corner  of  the  Overton, 
therefore,  I  drew  a  line  parallel  with  the  south  line 
and  gave  it  the  distance  called  for  in  the  location 
notice. 

Q.  So  that  you  established  that  corner  according 
to  the  survej^? 

A.  Yes,  sir ;  and  that  was  the  reason,  I  will  say  that 
was  the  reason  I  was  sent  there,  to  get  the  corners 
in  permanent  shape  from  the  best  knowledge  of  the 
conditions  that  I  could  secure. 

Q.  Now,  I  am  asking  you  whether  or  not  your 
establishment  of  these  corners  ever  varied  by  the 
identifications  given  to  you  by  Mr.  Hoff  from  the  sur- 
vey which  you  made? 

A.  In  the  case  of  the  Wayne,  between  corners  8 
and  3  Mr.  Hoff  identified  the  bend  in  the  lode  line, 
and  from  that  and  the  courses  running  to  the  other 
angles  of  the  claim,  I  established  by  survey,  the 
corners.  He  [77]  did  not  show  me  where  he 
thought  8  or  3  was,  but  he  did  show  a  corner  midway 
between  them. 
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Q.  He  showed  you  whore  eorners  4  and  7  weret 

A.  Yes,  sir;  T  could  see  those  plainly,  hut  he  iden- 
tified them  to  me  as  heinpf  at  that  angle. 

Q.  As  l)eiiip  those  ci^rnersf         A.  Yes,  sir. 

Q.  Did  they  agree  with  your  survey  1 

A.  They  are  just  as  I  have  them  here  exactly. 

Q.  Did  you  survey  it  out  to  see  whether  the  corners 
were  actually  the  distances  which  they  were  supposed 
to  1)0  from  certain  other  corners? 

A.  Not  in  that  case.  Where  monuments  were 
found  I  took  them  to  he  in  their  proper  places. 

Q.  You  did  not  run  any  line? 

A.   I  run  lines  to  make  them  all  agree. 

Q.  Did  you  run  any  lines  down  to  these  corners 
pointed  out  to  you  on  the  Wayne?        A.  Yes,  sir. 

Q.  Between  corners  4  and  7  ?        A.  Yes,  sir. 

Q.  Did  they  agree  with  your  notes? 

A.  The  location  notice,  you  mean? 

Q.  Yes. 

A.  I  don't  rememher  whether  they  did  or  not. 

Q.  And  did  the  distance  running  to  these  corners 
from  some  other  given  point,  did  the  distance  agree 
with  where  Mr.  Hoff  said  they  should  be?  For  ex- 
ample, running  down  on  the  Wayne  lode  where  is 
corner  3  and  corner  4?     (Witness  points.) 

Q.  Now,  if  you  were  running  from  corner  2  to 
corner  3  according  to  the  notice,  you  had  a  certain 
distance  to  run,  didn't  you? 

Q.  Did  that  distance,  running  that  distance  from 
2  to  3,  take  you  to  where  Hoff  said  this  corner  was? 

A.  I  don't  remember.     [78]     now.   I  compared  it 
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at  the  time,  and  I  think  they  were  in  all  cases  approx- 
imately right ;  a  man  who  makes  a  location  of  a  claim 
is  not  supposed  to  be  a  surveyor. 

Q.  Answer  the  question.  Can't  you  remember 
whether  they  all  agreed,  or  did  not  agree  ? 

A.  No,  sir.  If  you  have  the  notice  I  can  tell  you 
by  comparing  the  courses.  The  courses  are  all 
plainly  stated  on  here  as  I  established  and  found  the 
monuments. 

Q.  Well,  then,  does  this  map,  Mr.  Pitts,  represent 
the  corners  which  were  established  by  your  survey, 
or  does  it  represent  the  corners  which  were  iden- 
tified by  Mr.  Hoff  in  the  cases  where  he  did  identify 
the  corners? 

A.  Yes;  he  identified  the  corners  with  the  excep- 
tion, as  I  say,  of  these  corners  up  here. 

Q.  The  corners  up  where? 

A.  At  the  north  end  of  the  Obey;  that  is,  at  the 
northeast  end. 

Q.  The  northeast  corner,  and  the  north  center  end 
represents  the  corners  there  as  you  found  them,  or 
as  they  were  identified  by  Mr.  Hoff  ? 

A.  Well,  I  would  have  to  go  through  then  and 
specifically  show  each  one.  I  found  these  two  corners 
at  the  south  end  of  the  Jimtown  standing  exactly  as 
shown  and  I  found  the  north  end  line  of  the  Fentress, 
and  the  south  end  line  of  the  Fentress,  and  the  south 
end  line  of  the  Overton,  or  north  end  line  of  the  Mt. 
Pleasant — 

Q.  You  do  not  evidently  understand  what  I  am 


vs.  San  Francisco  Chemical  Company.         93 

(Tostimtmy  of  Harry  J.  Pitts.) 

trying  to  get  from  yon,  Mr.  Pitts;  I  am  trying  to  find 
ont  whether  these  corners  which  are  marked  on  this 
Exhibit  1  are  the  corners  which  you  [79]  found 
or  established  by  running  the  actual  line  to  the  cor- 
ner, or  whether  you  have  marked  on  this  map  the 
corners  which  were  identified  by  Mr.  Hoff  independ- 
ently of  your  survey  ?        A.  I  can  give  you — 

Q.  Answer  that  quesion. 

A.  Yes,  sir ;  all  the  corners  which  were  standing  and 
which  I  found  and  identified  myself,  are  represented 
on  here  as  I  found  them.  There  were  certain  signs 
of  corners  which  showed  them  to  be  corners,  being 
mounds  assembled  by  hand,  and  w^hich  I  could  not 
identify,  but  which  Mr.  Hoff  identified  to  me.  Those 
corners  are  shown  on  here  in  the  positions  in  which  I 
found  the  evidences  of  them.  After  that  when  there 
was  no  mound  and  Mr.  Hoff  could  not  identify  to  me 
the  original  place  of  the  corner,  then  from  the  loca- 
tion notice,  or  the  nearest  material  at  hand,  I  re- 
established it. 

Q.  Now,  then,  where  Mr.  Hoff  pointed  out  corners 
to  you,  various  corners,  and  identified  them  as  par- 
ticular corners — 

A.  Yes. 

Q.  Of  particular  claims,  did  your  survey  agree  with 
those  corners  w^hich  he  pointed  out?        A.  Yes,  sir. 

Q.  In  all  instances  ? 

A.  Yes,  sir.  The  claims  show  that  they  are  not 
all  1500  by  600  feet,  in  regular  distances;  they  show 
irregular  distances. 

Q.  Did  they  agree  in  all  instances  with  Mr.  Hoff 's 
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identification  on  yonr  survey? 

A.  Yes,  sir;  generally,  approximately  with  the 
location  notice. 

Q.  I  don't  ask  you  approximately.  Approxi- 
mately is  a  very  uncertain  statement.  Let  us  have 
something  definite  about  it.     Did    [80]    they  agree? 

A.  I  don't  seem  to  catch  the  exact  question.  I  am 
trying  to  answer  it  for  you.     State  it  again. 

Q.  I  am  asking  you  whether  or  not  when  Mr.  Hoff 
pointed  out  to  you  a  corner  as  a  particular  corner  of 
a  particular  claim —        A.  Yes. 

Q.  Whether  your  survey  showed  the  corner  to 
be  where  Mr.  Hoff  pointed  it  out  ? 

A.  I  don't  remember  any  instance  of  any  corner 
that  he  showed  me  that  would  not  seem  to  agree  ap- 
proximately or  nearly,  with  the  calls  in  the  location 
notice.  I  never  do  expect  a  location  notice  to  give 
the  exact  courses  and  distances  between  monuments, 
and  I  never  found  one  to  do  so,  unless  it  was  made  by 
a  surveyor. 

Q.  The  best  you  can  say  then  is  that  it  agreed  ap- 
proximately ? 

A.  With  the  calls  in  the  location  notices. 

Q.  Wliat  do  you  mean  by  approximately  f 

A.  For  instance,  running  to  the  south  end  line,  they 
usually  call  for  a  distance  of  1500  feet,  and  in  some 
of  the  courses  it  was  80  feet  short  of  being  1500  feet. 

Q.  In  other  words,  you  would  find  the  mound  which 
Mr.  Hoff  said  was  a  particular  corner,  80  feet  short 
of  where  the  survey  would  be? 

A.  Yes,  sir ;  making  a  1500  foot  claim. 
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Q.  Or  taking  the  location  notif'et 

A.  Yrs,  sir ;  that  is  correct.  The  claims.  T  tliink,  in 
all  cases  were  6(X)  foot  claims,  and  the  call  is  for  ()(X) 
feet,  hut  ill  many  cases  the  distance  is  short  from  30 
to  5()  feet. 

Q.  In  other  words,  the  map  represents  the  600  claim 
short  of  what  the  location  notice  would  estimate  it  to 
he?     Not  6(X)  feet f 

A.  Narrower  than  the  location  notice  called  for, 
yes,  sir.     [81] 

Q.  Therefore,  if  you  took  the  mound  pointed  out  to 
you  by  Mr.  Hoff,  it  would  make  the  claim  smaller 
than  the  location  notice  called  for.     Is  that  true? 

A.  Yes,  sir;  if  there  was  any  case  where  it  called 
for  a  longer  distance;  I  can't  remember  any  of  them 
now. 

Q.  Have  you  a  distinct  recollection  that  all  these 
I)osts  which  you  say  were  marked  were  marked  facing 
the  interior  of  the  claim  ? 

A.  T  liave  no  recollection  of  where  I  found  a  post 
stand in«,r  that  it  is  marked  otherwise,  or  where  it  was 
facing,  other  than  towards  the  interior  of  the  claim, 
and  when  I  put  down  in  my  notes  that  it  w^as  properly 
marked,  I  mean  that  it  was  marked  as  a  certain  cor- 
ner for  a  certain  claim,  and  that  the  markings  were 
facing  towards  the  claim. 

Q.  Now,  calling  your  attention  to  the  Jimtown 
claim,  you  say  at  the  northwest  corner  of  the  Jimtown 
you  found  a  4  by  4,  4  feet  long  in  the  bed  of  the  creek? 

A.  Yes,  sir. 

Q.  And  that  you  set  it  out  of  the  creek  to  prevent  it 
from  being  washed  away  again  ?        A.  Yes,  sir. 
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Q.  Kow,  there  were  no  marks  on  that  post,  were 
there  ? 

A.  I  think  the  marks  were  all  washed  off. 

Q.  Why  do  you  say  "washed  off'"?  How  do  you 
know  it  ? 

A.  My  recollection  of  the  post  is  that  it  had  been 
there  for  some  time. 

Q.  What? 

A.  My  recollection  of  the  post  is  that  it  had  been 
there  for  some  time,  and  that  the  water  was  rmming 
over  it. 

Q.  Do  you  know  whether  any  marks  on  it  were 
washed  off  or  not  ? 

A.  I  can't  state  that  there  were  any  marks  at  all, 
if  there  [82]  were  any  marks  on  it.  I  could  not 
say  if  there  had  been  any  marks  on  it  previously. 

Q.  Then  you  don't  know  whether  any  marks  were 
washed  off  or  not  % 

A.  Only  that  it  was  similar  to  other  posts  I  found 
in  the  neighborhood. 

Q.  When  you  say  that  corner,  where  you  found  the 
post  in  the  creek,  did  that  bring  the  corner  down  into 
the  bed  of  the  creek,  the  other  corner  ? 

A.  The  bed  of  the  creek  is  about  230  feet  horizon- 
tally from  the  discovery,  and  I  think  it  must  have 
been  set  out  further  originally,  and  I  set  it  up  on  the 
far  side  from  the  discovery  on  the  creek. 

Q,  Where  would  have  been  the  true  corner  with 
reference  to  the  creek? 

A.  It  would  have  been  300  feet  out  and  about  40 
feet  easterly  of  the  point  as  I  state,  probably  more 
than  40  feet. 
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Q.  And  so  yon  drew  your  eomcr  in  somef 

A.  I  did  not  wi.«h  to  put  it  out  when  I  had  no  mwre 
evidences  than  that. 

Q.  Xow,  when  you  reset  these  posts,  did  you  vskt 
the  same  posts  that  you  found  there  f 

A.  I  think  I  noted,  and  it  Ls  in  the  reeord  where  I 
found  the  4  by  4  posts,  sawed  pine,  they  were  usuaDy 
too  long,  longer  than  the  Government  requires  liiem 
to  be  set,  and  I  had  to  take  off  a  foot  or  so  from  tiie 
top,  and  then  I  made  them  more  firm  by  settii^  fliem 
further  in  the  ground  and  buflding  a  good  moand  of 
stone  around  them. 

Q.  How  far  out  of  the  ground  would  diey  extendi 

A-  We  usually  leave  3  to  3*4  feet  {soi  of  the  groond. 

Q.  From  the  base  of  the  moand  T 

A.  No ;  from  the  ground.  [83]  I  set  tibem  about 
18  inches  in  the  ground  on  the  average,  nnlesB  tiicy 
f eU  on  solid  rock,  which  prevented  me  from  doii^  so. 
We  usually  set  them  18  inches  in  the  groond,  and  pot 
a  mound  of  stone  around  them  of  about  2^  feet  base. 

Q.  The  stakes  were  originally  how  long  before  tiiej 
were  set  ? 

A.  The  stakes  in  many  eases  were  5  feet  long:  I 
have  one  particular  one — 

Q.  You  say  you  sawed  scnne  of  them  off! 

A.  I  say  I  have  one  particular  one  in  mind,  windi 
is  the  northwest  comer  of  the  Cumberland,  I  sawed 
off  a  foot  and  reset  it. 

Q.  Leaving  it  what  length? 

A.  Leaving  it  about  4  feet  Icmg. 

Q.  And  then  you  set  that  18  is^b^??  in  *bf^  sr^rmdl 
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A.  Yes,  sir.  I  think  all  of  the  corners  as  they 
now  stand,  after  having  been  set,  stand  about  3  feet 
on  an  average  out  of  the  ground  in  the  mound  of 
stone. 

Q.  You  don't  know,  Mr.  Pitts,  of  your  own  knowl- 
edge, when  any  of  these  posts  were  placed  on  this 
ground  that  you  found  lying  down  or  standing? 

A.  No,  sir.  As  I  say,  my  first  visit  there  was  in 
July,  1910. 

Q.  Now,  in  some  places,  and  I  call  your  attention 
particularly  to  the  Columbia,  you  say  at  the  corners  4 
and  5  you  found  stone  monuments.     Is  that  correct? 

A.  Yes,  sir. 

Q.  Now,  just  describe  them. 

A.  About  2^2  feet  base  and  about  18  inches  high. 

Q.  And  is  that  true  as  to  all  of  the  stone  monu- 
ments which  you  found?  Is  that  about  the  size  of 
them,  or  the  height  of  them  ?        A.  Yes,  sir.     [84] 

Mr.  BUDGE.— I  think  that  is  all. 

Mr.  DEY.— That  is  all. 
;  H.  J.  PITTS.     [85] 

[Testimony  of  Morse  S.  Duffield,  for  Complainants.] 

MORSE  S.  DUFFIELD,  plaintiff,  produced  as  a 
witness  on  behalf  of  complainants,  being  first  duly 
sworn,  testified : 

Direct  Examination. 
(By  Mr.  DEY.) 

Q.  What  is  your  full  name? 

A.  Morse  S.  Dufaeld. 

Q.  What  is  your  business? 

A.  Mining  and  mining  engineering. 
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Q.  Kow  long  have  yon  followed  your  profession  as 
suchf        A.  Fourteen  years. 

Q.  What  edueation  did  you  have? 

A.  I  graduated  from  Harvard  University  in  1897. 

Q.  And  in  what  places  have  you  followed  vour  pro- 
fession f        A.  In  the  Western  States  and  Alaska. 

Q.  Were  you  one  of  the  locators  of  the  lode  mining 
claims  described  in  the  amended  bill  of  complaint 
heroin  I         A.  Yes,  sir;  I  was. 

Q.  Shown  on  Exliibit  1  before  you? 

A.  Yes,  sir. 

Q.  Who  joined  you  in  locating  those  claims? 

A.  Mr.  Lewis  A.  Jeffs. 

Q.  When  did  you  go  upon  the  ground  ? 

A.  November  14,  1907. 

Q.  Who  was  with  you?        A.  Mr.  Jeffs. 

Q.  Anyone  else?        A.  No,  sir. 

Q.  What  did  you  and  Mr.  Jeffs  do  in  the  way  of 
making  mining  locations,  or  lode  locations? 

A.  On  November  14tli— 

Q.  What  year? 

A.  1907,  we  started  in  on  the  outcrop  on  the  Over- 
ton lode,  just  north  of  the  Montpelier  Canyon  wagon 
road,  and  walked  northerly   along   the   outcrop   by 
Gertch  Hollow,  until  we  came  to  the  north  quarter 
post  of  section  31,  township  12  south  of  range  45  east. 
With  that  point  as  a  basis,  we  located  the  discovery  of 
the  Overton  lode  on  the   outcrop   of  the   phosphate 
[86]     vein.    We  erected  there  a  substantial  post,  a 
jottonwood  post,  and  proceeded  to  survey  our— 
Q.  Well,  wait  a  moment.     Give  us  a  Uttle  more  in 
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detail  there.     Tell  us   about  the   post,  how  it  was 

erected,  its  size  and  dimension. 

A.  The  post  was  a  good  sized  cottonwood. 

Q.  That  don't  express  anything. 

A.  About  8  inches  in  diameter  at  the  butt,  and 
about  6  inches  at  the  top,  and  about  5  feet  long.  It 
was  cut  right  near  there  upon  the  gi'ound. 

Q.  Then,  tell  us  about  the  post  further — what  was 
done  with  it? 

A.  Well,  we  set  it  up  in  a  mound  of  rock  at  its 
base,  right  on  the  outcrop  of  the  vein.  Then,  after 
we  had  measured  our  claim,  we  put  our  location  no- 
tices— 

Q.  What  was  there  there  in  the  way  of  a  discovery 
of  mineral? 

A.  Well,  the  phosphorite  outcropped  there;  the 
phosphate  rock  outcropped  at  that  point. 

Q.  Was  it  in  place  %        A.  Veiy  much  so. 

Q.  Go  ahead. 

A.  Well,  then,  we  walked  north  along  the  outcrop 
and  established  the  northeast  corner  of  our  claim,  the 
Obey  claim. 

Q.  What?        A.  Obey  claim— Obey  lode. 

Q.  What  did  you  do  there? 

A.  We  erected  here  a  pine  post,  a  hewn  pine  post, 
about  6  or  8  inches  at  the  butt,  and  about  6  inches  at 
the  top,  and  about  5  feet  long,  set  it  firmly  in  the 
mound  and  proceeded  from  what  we  call  here  post 
No.  2— 

Q.  Mark  it  in  any  way? 

A.  Marked  it — 
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Q.  At  that  timet 

A.  — at  the  time,  and  blazed  it  facing  the  interior 
of  the  <'laim  and  marked  "northeast  corner  post  No. 
lof  Ol)eylode."     [87] 

Q.  Wliat  did  you  mark  it  withf 

A.  A  carbon  stick,  a  heavy  carbon  stick.  At  the 
north  end  center,  300  feet  westerly  from  post  1,  we 
erected  the  north  end  center,  which  was  also  a  hewn 
pine  of  pjood  substantial  size  about  5  or  6  feet  at  the 
toj) — or  6  or  7  feet  at  the  top. 

Q.  5  or  6  feet  ? 

A.  5  or  6  inches  in  diameter  at  the  top,  and  about  6 
or  8  inches  at  the  butt,  and  set  it  firmly  in  the  ground. 

Q.  About  how  long? 

A.  About  5  feet  long,  set  it  firmly  in  the  ground 
and  marked  it  "north  end  center  of  Obey  lode." 

Q.  Where  was  that? 

A.  On  this  Exhibit  1,  it  would  be  slightly  north  of 
a  point  which  would  show  here. 

Q.  Where  was  the  mark  placed?  Which  way  did 
it  face  ?        A.  Faced  the  interior  of  the  claim. 

Q.  Any  mound  or  stone  there? 

A.  No ;  there  was  not  there. 

Q,  Proceed. 

A.  Pi'om  there  we  proceeded  westerly  and  estab- 
lished out  post  No.  2,  the  northwest  coraer  of  the 
Obey  lode,  which  was  also  a  hewn  pine,  similar  to  the 
others.     It  was  cut  right  near  there  on  the  ground. 

Q.  How  long? 

A.  About  5  feet  long,  and  about  6  inches  in  diame- 
ter at  the  top,  blazed  and  marked  facing  the  interior 
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of  the  claim;  marked  ''Obey  lode,  post  No.  2,  north- 
west corner,"  with  the  names  of  the  locators  and 
dates. 

Q.  With  the  names  of  the  locators  and  dates  ? 

A.  Yes,  sir. 

Q.  On  each  corner  ? 

A.  Yes,  sir ;  all  of  them. 

Q.  Go  ahead. 

A.  And  then  we  came  back  to  the  discovery  and 
established  our  end  center,  south  end  center,  which 
was  a  Cottonwood,  a  crooked  cottonwood  pole,  about 
4  inches  in  [88]  diameter,  and  blazed  it  and 
marked  it  ** south  end  center"  facing  the  discovery. 
We  also — 

Q.  How  long  was  that  ? 

A.  That  was  about  5  feet  long,  and  we  set  it  in  the 
ground  with  a  base  of  rocks  around  the  bottom  of  it. 
Then,  we  proceeded  southerly  along  the  outcrop,  and 
established  the  discovery  of  the  Obed  lode. 

Q.  What  did  you  do  there  in  the  way  of  making  a 
discovery  ? 

A.  We  erected  a  cottonwood  post  about  5  feet  at 
the  top  and  about  5  or  6  feet  long,  and  set  it  firmly  in 
the  ground. 

Q.  What  do  you  mean  by  5  feet  at  the  top? 

A.  5  inches  at  the  top  in  diameter.  I  keep  mixing 
those  up. 

Q.  Go  on  and  describe  that  post. 

A.  Set  post  firmly  in  the  ground  with  some  rocks 
around  the  base,  right  in  the  outcrop  of  the  phosphate 
rock.    Nailed  a  can  to  it  and  put  our  notice  in  the 
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can,  just  as  we  had  done  in  the  Obey  discovery. 

Q.  T^id  you  do  that  in  regard  to  the  Obey  discov- 
ery f        A.  Yes,  sir. 

Q.  Put  up  a  notice? 

A.  Put  a  notice  in  a  can,  put  it  in  a  tin  can  and 
nailed  the  can  up  on  tlie  post. 

Q.  What  was  the  lengtli  of  the  post  at  the  Obed? 

A.  About  5  feet  long. 

Q.  TheObed?        A.  The  Obcd. 

Q.  About  5  feet  long? 

A.  Yes,  sir.  And  then,  we  established  post  No.  4 
of  the  Obe<l,  and  post  1  of  the  Obey. 

Q.  A  connnon  corner? 

A.  A  connnon  corner ;  we  established  it  there.  Put 
a  Cottonwood  j^ost  there  about  5  feet  long,  and  about 
5  inches  in  diameter;  blazed  it  facing  the  interior  of 
each  of  the  claims;  it  lies  in  two  angles,  [89]  and 
we  marked  it  ''northeast  comer  of  the  Obed  lode,  post 
No.  4"  and  the  southeast  corner  of  the  Obey  lode,  post 
No.  1." 

Til  en,  we  returned  to  the  outcrop  of  the  vein,  fol- 
lowed that  along,  measuring  as  we  went  with  a  400 
foot  steel  tape,  and  established  the  discovery  post  of 
the  Jimtown  lode.  This  was  a  cottonwood  post  about 
5  inches  in  diameter  at  the  top,  and  about  5  feet  long, 
firmly  set  in  the  ground  right  on  the  outcrop  and  to 
that  we  nailed  a  tin  can  in  which  we  posted  the  notice 
of  the  Jimtown  lode,  and  also  blazed  it  northerly  and 
southerly,  marking  it  the  south  end  center  of  the 
Obed  lode,  and  north  end  center  of  the  Jimtown  lode. 

Q.  And  discovery  also  ? 
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A.  We  put  the  notice  in  a  tin  can. 

Q.  The  same  stake  being  used  for  the  south  end  of 
the  Obed  and  the  north  end  of  the  Jimtown — 

A.  For  the  whole  three. 

Q.  The  two  end  centers? 

A.  And  the  discovery  of  the  Jimtown  ? 

Then,  we  proceeded  to  measure  about  300  feet  east- 
erly, and  we  established  there  a  cottonwood  post  5 
inches  in  diameter,  and  about  5  feet  long*,  blazed  it  on 
two  angles,  angling  sides,  facing  the  interior  of  the 
Obed  and  the  Jimtown,  and  marked  it  post  No.  4,  the 
northeast  corner  of  the  Jimtown  lode,  and  post  No.  1, 
the  southeast  corner  of  the  Obed  lode,  giving  the 
names  of  locators  and  date  of  location. 

Then,  we  returned  to  the  outcrop  and  proceeded  to 
measure  our  1500  feet,  establishing  the  south  end  cen- 
ter of  the  Jimtown  lode  on  the  outcrop.  This  was  a 
cottonwood  post. 

Q.  Give  the  dimensions  and  all  about  it. 

A.  The  cottonwood  post  was  about  4  inches  in 
diameter  at  the  top,  and  about  5  feet  [90]  long, 
and  was  blazed  on  the  north  side  facing  the  Jimtown 
lode  claim,  and  marked  ''South  end  center  of  Jim- 
town lode,"  with  the  names  of  the  locators  and  dates. 

We  then  proceeded  along  the  outcrop  to  the  point 
marked  on  Exhibit  1  as  discovery  of  the  Fentress 
lode.  There  we  erected  a  post,  a  pine  post  that  was 
5  inches  in  diameter  at  the  top  and  about  5  feet  long, 
and  blazed  and  marked  "discovery  Fentress  lode." 

Q.  Larger  at  the  butt,  was  it?        A.  Yes,  sir. 

Q.  Go  ahead? 
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A.  Nailed  a  can  to  it,  and  enclosed  our  discovery 
or  location  notice  in  the  can. 

Then,  we  proceeded  along  the  outcrop  until  we  had 
measured  to  the  end  of  the  Jimtown,  and  established 
the  soutli  end  center  of  the  Fentress — established 
the  south  end  center  of  the  Fentress  with  a  stone 
monument,  a  ])ile  of  rocks  built  up  by  hand,  about 
4  feet  hiu:h.  In  that  we  enclosed  the  notice  in  a  can, 
calliui;  it  the  south  end  center  of  the  Fentress  lode. 

Then,  we  proceeded  southwesterly  along  the  out- 
crop of  the  vein  and  established  the  discovery  of  the 
Cumberland  lode.  Here  we  erected  a  4  by  4,  4  feet 
and  8  inches  long  and  marked  it  "Discovery  of  the 
Cumberland  lode"  with  the  names  of  the  locators 
and  dates,  and  nailed  to  it  a  can  in  which  w^e  en- 
closed our  location  notice. 

From  there  we  proceeded  southerly,  southwest- 
erly, and  established  the  south  end  center  of  the 
Cumberland  lode.  This  was  a  large  round  post 
about  8  inches  in  diameter.  We  blazed  it  on  the 
south  side  and  marked  it  "south  end  center  of  the 
Cumberland  lode"  and  north  end  center  of  Overton 
lode." 

Q.  And  facing  each  of   the   claims   respectively? 

A.  Naturally,  [91]  yes,  sir.  From  there  w^e 
proceeded  southerly,  establishing  the  discovery  of 
the  Overton  lode.  Here  we  used  a  4  by  4,  4.8  feet 
long  and  erected  it  firmly  in  the  ground,  and  marked 
it  "discovery  post,  Overton  lode";  nailed  a  can  to  it 
and  placed  our  notice  in  the  can. 

Then,  we  proceeded  southerly,  and  by  the  wagon 
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road  erected  a  pile  of  rocks  4  feet  high,  and  put  a 
can — a  piece  of  paper  in  a  can,  and  put  the  can 
among  the  rocks,  and  called  it  the  south  end  center 
monument  of  the  Overton  lode,  with  the  names  of  the 
locators  and  date  of  location. 

Then  we  proceeded  to  establish  a  discovery  on  the 
Mt.  Pleasant  lode.  Here  we  used  a  4  by  4,  4.8  feet 
long,  and  marked  it  '^discovery  Mt.  Pleasant  lode," 
with  the  names  of  the  locators  and  dates,  and  nailed 
a  can  to  it  and  placed  our  location  notice  in  the  can. 

Then,  we  established  the  south  end  center  which 
Avould  be  at  a  point  southwesterly  from  what  Exhibit 
1  shows  here.  We  established  an  old  fence  post 
there  for  the  south  end  center  of  the  Mt.  Pleasant. 
The  fence  post  was  about  4  inches  in  diameter;  it 
was  not  exactly  round,  but  we  faced  it  up  on  the  side 
facing  the  interior  of  the  Mt.  Pleasant  lode,  and 
called  it  the  south  end  center  of  the  Mt.  Pleasant 
lode. 

Q.  Did  3^ou  mark  it?        A.  We  marked  it. 

Q.  In  what  way  did  you  mark  it? 

A.  We  wrote  on  it  with  our  carbon  stick.  That  is 
all  we  did  that  night. 

Q.  That  night? 

A.  That  day.  It  was  about  dark  then  and  we 
went  home,  went  to  Montpelier. 

The  next  day,  on  the  15th  of  November,  we  came 
out  from     [92]     the  town. 

Q.  "We"  means  whom? 

A.  Mr.  Jeffs  and  I;  and  proceeded  up  what  we  call 
Tennessee  Gulch,  and  established  the  discovery  for 
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the  Arkansas  lode.  For  this  we  used  a  pine  post 
ahout  8  inches  in  diameter,  erected  it  right  on  the 
outerop  of  the  vein.  Tlic  post  was  about  5  feet  long. 
We  blazed  it  and  marked  it  "diseovery  Arkansas 
lode"  and  put  the  names  of  the  locators  and  date  on 
it,  and  nailed  the  can  to  it,  and  put  our  location  no- 
tice in  the  can. 

Q.  How  did  you  support  it  at  the  base? 

A.  With  rocks  around  the  bottom,  piled  some 
rocks  around  the  bottom. 

Q.  You  did  not  set  it  in  the  ground? 

A.  Yes,  sir;  partly  in  the  ground,  about  8  inches 
in  the  ground  and  rocks  around  it;  and  then  wt  pro- 
ceeded to  make  our — continued  our  trip  along  the 
outcrop  of  the  vein,  and  we  measured  along  the  out- 
crop of  the  vein,  and  discovered  we  had  to  have  an 
angle  in  the  claim,  and  we  marked  the  center  line 
of  the  lode  line,  with  a  discovery  monument,  or  with 
a  monument  of  rocks  piled  up  approximately  4  feet 
high,  and  included  a  paper  notice  in  a  can,  naming 
it  the  center  angle  monument  of  the  Arkansas  lode. 
And  then  we  measured  along  the  outcrop  to  com- 
plete our  claim,  and  established  at  the  north  end  cen- 
ter, established  the  north  end  center  of  the  Arkansas 
lode.  This  was  a  pine  post,  hewn  on  one  side,  and 
we  wrote  on  it  "Arkansas  lode"  on  the  side  facing 
the  interior  of  the  claim;  wrote  on  it  "Arkansas 
Icde"  and  gave  the  names  of  the  locators  and'  the 
date,  and  we  called  it  or  named  it  the  north  north 
center  end  of  the  Arkansas  lode. 

Then,  we  proceeded  to  the  Hickman  lode,  and  es- 
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tablished  [93]  our  discovery  in  the  gulch  at  this 
point,  marked  "discovery"  on  Exhibit  1.  Here  we 
used  for  discovery  post  a  hewn  pine  post  about  5  feet 
long  and  about  8  inches  in  diameter;  blazed  it  and 
marked  it  "discovery  Hickman  lode";  nailed  a  can 
to  it  and  placed  our  location  notice  in  the  can. 

Then,  we  proceeded  along  the  outcrop  of  the  Hick- 
man and  established  the  end  center  at  a  point — 

Q.  Which  end  center? 

A.  The  south  end  center  of  the  Hickman  lode,  at 
a  point  which  I  will  have  to  designate  upon  this  to 
show  the  point,  if  you  want  me  to  mark  it. 

Q.  Can  you  describe  it  without  marking  it? 

A.  Well,  a  point — 

Q.  How  far  from  the  discovery,  would  you  say  ? 

A.  I  will  have  to  look  at  the  location  notice  and 
figure  that  out.  I  have  forgotten  just  what  that 
was. 

Q.  You  established  what? 

A.  The  south  end  center  of  the  Hickmian  lode, 
which  was  a  cotton-wood'  post  about  5  inches  in  di- 
ameter and  which  extended  about  4  feet  above  the 
ground;  blazed  it  and  marked  it  south  end  center, 
Hickman  lode,  and  marked  it  on  the  blazed  side  fac- 
ing the  interior  of  the  claim. 

Then,  we  proceeded  along  the  outcrop  and  estab- 
lished the  discovery  of  the  Columbia  lode.  Here  we 
used  a  4  by  4,  4  feet  8''  inches  long,  and  marked  it 
"discovery  post,  Columbia  lode";  nailed  a  can  to  it 
and  placed  our  location  notice  in  it.  That  is  all 
we  did  that  day. 


vs.  San  Francisco  Chemical  Company.        109 

(Testimony  of  Morse  S.  Dufficld.) 

Q.  That  is  on  the  15th  f 

A.  And  tlien  on  the  16th  of  November — 

Q.  That  ends  what  you  did  on  the  15th f 

A.  Yes,  sir. 

And  then  on  the  16th  we  returned  to  the  ground 
and  established  a  4  by  4,  4  feet  8  inehes  long  at  the 
diseovery  of  the  Wayne  [94]  lode,  called  it  dis- 
covery of  Wayne  lode  and  marked  it  discovery  post 
and  nailed  a  can  to  it,  in  which  we  placed  our  loca- 
tion notice;  and  erected  a  stone  monument  for  the 
north  end  center  of  the  Wayne  in  which  monument 
we  placed  a  can  with  the  names  of  the  locators  and 
dates. 

Q.  What  did  you  make  the  monument  of? 

A.  Stone  and  rock,  loose  rock. 

Q.  What  dimensions? 

A.  Approximately  4  feet  high. 

Then,  w^e  proceeded  southerly  along  the  outcrop 
and  established  two  angle  monuments  to  mark  the 
side  angles,  and  then  we  proceeded  along  the  out- 
crop southerly  again  and  established  tw^o  more  angle 
monuments,  and  then  we  proceeded  to  the  end  line 
where  we  erected  a  cottonw^ood  post. 

Q.  Whereabouts  on  the  end  line  ? 

A.  At  the  corners. 

Q.  At  the  corners?        A.  The  two  corners. 

Q.  What  claim? 

A.  The  Wayne.  Blazed  them  and  marked  them 
to  designate  w^hat  they  stood  for. 

Q.  State  what  you  did?        A.  We  marked  the — 

Q.  Which  one? 
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A.  The  southeast  corner  was  marked  *' Southeast 
corner,  Wayne  lodte"  on  the  blazing  which  was  fac- 
ing the  interior  of  the  claim,  and  marked  the  south- 
west corner  *'the  southwest  corner  of  the  Wayne" 
on  the  blazing  facing  the  interior  of  the  claim. 

Q.  You  have  given  the  dimensions  of  those  posts, 
you  think? 

A.  They  were  substantial  posts,  one  of  them  was 
pbout  8  inches  at  the  top,  and  must  have  been  10 
inches  at  the  butt,  and  they  often  were  about  6  inches 
at  the  top  in  diameter. 

Q.  How  long? 

A.  Both  about  5  feet  long.     [95] 

Then,  we  did  some  further  surveying  on  that  day 
— that  was  all  we  did  that  day.  That  finished  on  the 
15th. 

Q.  With  w^hat  kind  of  instrument  were  you  doing 
that  work?        A.  Just  a  Brunton  pocket  compass. 

Q.  What  did  you  have  to  measure  with? 

A.  We  had  a  400  foot  steel  tape. 

Q.  Well,  proceed  rapidly? 

A.  Then  we  returned  to  the  ground  upon  the  20th 
of  November,  and  we  brought  out  a  lot  of  4  by  4's, 
which  we  had  bought  at  the  lumber-yard  in  Mont- 
pelier,  and  cut  them  up  into  proper  lengths  for  posts, 
making  three  posts  out  of  each,  and  those  were  dis- 
tributed along  the  road. 

Q.  Cut  at  even  lengths,  or  how? 

A.  Cut  so  as  to  divide  the  posts  evenly  into  three 
posts  of  4  feet  and  8  inches  long.  We  brought  them 
out  and  distributed  them  along  the  road  until  we 
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come  to  Gertch  Hollow;  and  here  we  had  to  pack 
them  up;  and  for  three  days — I  can't  remember  ex- 
actly each  i)ost— we  set  from  the  twentieth  to 
twenty-fifth.     We  surveyed  and  set  posts. 

Q.  Now,  Mr.  Duffield,  during  that  period,  did  you 
set  a  corner  post  for  each  of  the  claims  set  out  in 
the  amended  complaint  and  shown  on  Exhibit  1,  that 
were  not  previously  set  ? 

A.  During  those  days  we — 

Q.  During  that  time? 

A.  We  completed  our  survey  thoroughly. 

Q.  I  say,  did  you  set  corner  stakes'? 

A.  Yes,  sir;  set  all  the  corner  stakes  that  had  not 
been  set  before. 

Q.  And  all  those  parts  were  of  the  dimensions  you 
have  described? 

A.  No,  sir;  not  all  of  them.  Those  on  the  Over- 
ton, Cumberland,  Fentress,  Jimtown,  Obed  and  Obey 
were.     [96] 

Q.  Hold  on —        A.  Were  4  by  4's. 

Q.  Well,  beginning  with  the —        A.  Overton. 

Q.  Yes;  you  completed  the  setting  of  the  corner 
stakes  making  the  claims  all  of  a  uniform  size,  did 
you?        A.  As  near  as  we  could  measure  them. 

Q.  What  size? 

A.  600  feet  in  width  and  1500  feet  in  length  along 
the  outcrop. 

Q.  Did  that  by  measurement? 

A.  We  did  that  by  measurement. 

Q.  Did  you  mark  the  comer  posts  that  you  set  at 
that  time? 
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A.  Yes,  sir;  we  marked  them  plainly  with  a  heavy 
carbon  stick. 

Q.  What  kind  of  marks?  What  marks  did  you 
put  on  to  identify  them  with  the  claim? 

A.  Put  on  the  name  of  the  claim,  the  corner  of 
the  claim  that  it  was,  and  the  names  of  the  locators 
and  the  date  of  the  location. 

Q.  That  was  done  in  each  instance  on  that  particu- 
lar group  of  claims? 

A.  For  this  group  here.     (Indicating.) 

Q.  How  were  the  markings  as  to  facing  the  dis- 
covery or  the  interior  of  the  claims? 

A.  They  w^ere  all  facing  the  interior  of  the  claims. 

Q.  Facing  the  included  area? 

A.  On  the  Mt.  Pleasant— 

Q.  Wait  a  moment.  As  to  those  stakes;  how  were 
they  set  and  supported? 

A.  They  were  set  in  the  ground  about  6  inches, 
some  of  them  right  alongside  of  old  stakes.  The 
ground  had  been  located  before. 

Q.  Set  in  the  ground  and  otherwise  supported? 

A.  Sometimes  rocks  around  the  base,  and  some- 
times we  tacked  them  to  the  original  stakes. 

Q.  Tacked  them? 

A.  Nailed  them'  with  a  long  spike,  so  that  [97] 
they  would  be  as  near  to  the  original  stakes  as  pos- 
sible. 

Q.  What  did  you  say  about  a  mound  of  stones 
around  some  of  them  ? 

A.  Wherever  it  was  handy  to  get  rocks  to  place 
around  them  we  did. 
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Q.  You  could  not  readily  recollect,  could  you  If 

A.  No,  sir;  I  could  not. 

Q.  Proceed  with  the  rest  of  themf 

A.  To  complete  the  stakinji;  of  the  corners  of  the 
Mt.  Pleasant,  Arkansas,  Hickman,  Columbia  and 
Wayne  lodes,  we  cut  ]>ine  posts  up  near  the  head  of 
Tennessee  Gulch  and  cotton  wood  posts  from  a  little 
grove  of  cottonwoods  just  east  and  up  the  mountain 
from  the  Hickman  lode,  and  from  these  two  sources 
we  got  all  our  posts  for  the  Arkansas,  Mt.  Pleasant, 
Columbia  and  Wayne. 

Q.  What  dimensions  were  those  posts?  Any  uni- 
form dimensions? 

A.  W^ell,  as  the  timber  would  run — we  made  an  at- 
tempt to  get  posts  that  w^ould — 

Q.  What  did  you  get? 

A.  W^e  did  get  posts  that  would  go  5  or  6  inches 
at  the  top  in  diameter. 

Q.  Larger  at  the  bottom? 

A.  Most  of  them  larger  at  the  butt. 

Q.  And  how  long?        A.  5  or  6  feet  long. 

Q.  Did  they  all  average  that? 

A.  They  would  all  average  5  feet  there. 

Q.  Long?        A.  Yes,  sir. 

Q.  And  in  dimensions  at  least  what? 

A.  In  dimensions,  at  least  they  w^ould  average  6 
inches  in  diameter. 

Q.  Now,  those  posts  then  for  those  claims  last 
mentioned  were  set  by  you  and  Mr.  Jeffs,  were  they? 

A.  Yes,  sir. 

Q.  And  how  were  they  supported  or  set? 
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A.  They  were —  [98]  we  had  a  hand  pick  and 
dug  holes  6  or  8  inches  and  set  the  post  in  the  hole, 
and  piled  a  few  rocks  around  the  base  to  support 
them  and  blazed  them  and  marked  them. 

Q.  What  did  you  blaze  them  with?        A.  An  axe. 

Q.  And  then  each  post  was  marked? 

A.  Each  post  was  marked  on  the  side  facing  the 
included  area  of  the  claim  to  which  it  belonged. 

Q.  And  marked  in  what  manner? 

A.  With  a  heavy  carbon  stick. 

Q.  What  marking? 

A.  The  name  of  the  claims,  the  name  of  the  loca- 
tors, and  the  date,  and  the  corner. 

Q.  Designating  the  corner  wdth  the  number  and 
direction  ? 

A.  Both  the  number  and  corner,  and  name  of  cor- 
ner. 

Q.  Now,  was  any  post  set  other  than  the  four  cor- 
ners of  those  last  mentioned  claims? 

A.  On  the  Arkansas  lode  we  had  to  set  two  angle 
posts,  which  we  did  erect  and  mark. 

Q.  How  did  you  ascertain  the  place  to  erect  those? 

A.  By  measuring  from  our  preliminary  monument 
on  the  center  end  line  to  the  angle  monument  on  the 
side. 

Q.  Measure  how  far?     Measure  600  feet? 

A.  300  feet  each  way. 

Q.  Oh,  300  feet  each  way?        A.  Yes,  sir. 

Q.  And  the  posts  were  set  at  the  angles  in  the  side 
lines  of  the  Arkansas?        A.  Yes. 

Q.  Any  other  claims  have  any  posts  other  than  the 
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comer  posts  which  you  and  Mr.  Jeffs  set? 

A.  The  Cohimhia  and  the  Wayne  had;  the  Cohim- 
bia  had  four  side  an<i;le  posts,  and  the  Wayne  had 
four  side  an^le  posts. 

Q.  So  that  in  addition  to  the  four  corners  of  the 
claims  on  any  and  all  of  the  claims  that  had  angles 
in  the  side  lines,  posts  [99]  were  there  set  and 
marked,  were  they?         A.  Yes,  sir. 

Q.  Bhized  and  marked?        A.  Yes,  sir. 

Q.  In  the  way  you  have  described?         A.  Yes,  sir. 

Recess  until  2  P.  M.     [100] 

Q.  Mr.  Duffield,  have  you  got  the  location  notices 
that  you  posted? 

A.  I  have  copies  of  them  that  I  recorded. 

Q.  You  made  copies?        A.  Yes,  sir. 

Q.  When? 

A.  At  the  time  that  we  wrote  them  out. 

Q.  Did  you  compare  them  with  the  originals  that 
you  made? 

A.  Yes,  sir;  compared  them  with  the  originals  that 
were  posted  in  the  different  monuments. 

Q.  And  they  are  true  and  correct  copies? 

A.  Yes,  sir. 

Q.  And  w^hat  did  you  do  with  the  copies?  Did  you 
record  them?        A.  Yes,  sir. 

Q.  Have  you  them?        A.  Yes,  sir. 

Q.  Please  produce  them?  (Witness  does  so  and 
the  same  were  handed  to  counsel  for  defendant.) 

Mr.  BUDGE. — We  have  no  objection  to  them. 

Mr.  DEY. — We  now  offer  the  location  notices  in 
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evidence,  separately  marked.     [101] 
********* 

Q.  Have  you  been  upon  the  ground  since  the  oJ05cial 
survey  was  made  of  those  lode  claims  by  Mr.  C.  P. 
Brooks?        A.  Yes. 

Q.  Have  you  made  any  examination  of  those — 
were  you  there  at  the  time  the  survey  was  made  % 

A.  No,  sir. 

Q.  Have  you  made  any  examination  for  the  pur- 
pose of  determining  upon  the  ground  whether  or  not 
the  posts  that  you  testified  as  having  been  set  by  you 
and  Mr.  Jeffs  are  substantially  at  the  places  where  the 
patent  posts  of  the  several  lode  claims,  shown  on  Ex- 
hibit "A,"  are  situated?        A.  Yes,  sir. 

Q.  How  did  you  find  them  in  that  respect  ? 

A.  Why,  a  great  many  of  the  original  posts  are  no 
longer  there,  but  identical  locality  is  practically  the 
same. 

Q.  I  am  speaking  about  the  locality. 

A.  The  locality  is  practically  the  same. 

Q.  Are  there  any  exceptions,  and  if  so,  state  what 
the  exceptions  are. 

A.  Well,  the  Hickman  is  the  only  exception. 

Q.  The  Hickman,  in  what  way  ? 

A.  The  Hickman  was  originally  located  as  1500  by 
600  feet,  a  full  lode  claim,  but  was  found  to  overlap 
there  a  patented  placer,  so  that  the  part  which  lapped 
on  the  side  of  the  placer  was  drawn  in  and  is  50  feet. 
[127] 

Q.  The  question  is  where  you  set  the  Hickman  cor- 
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ner  posts,  or  center  end  posts,  or  other  posts? 

A.  Where  did  we  originally  set  them? 

Q.  Yes,  sir;  if  you  can  make  it  clear  refer  to  Ex- 
hibit 1. 

A.  Well,  practically  the  point  designated  by  Mr. 
Pitts  as  the  southeast  corner  of  the  Hickman — that  is 
practically  the  spot  at  which  we  located  our  corner 
No.  4  originally,  corner  No.  4  of  the  Hickman.  The 
spot  designated  by  Mr.  Pitts  on  Exhibit  1  as  L.  C. 
Hickman,  northeast  corner,  that  is  practically  the 
locality  at  which  we  established  our  post  No.  1  of  the 
Hickman,  the  northeast  corner. 

Q.  Well,  now  take  up  the  southwest  and  northwest. 

A.  Well,  the  southwest — I  will  have  to  designate 
on  Exhibit  1  that  approximate  locality  of  post  No.  3. 
The  original  post  No.  3  of  the  Hickman  is  a  point 
about  600  feet  westerly  of  the  point  that  we  desig- 
nated as  the  post  No.  4  of  the  Hickman.  That  would 
be  practically  in  here. 

Q.  Is  there  anything  about  the  locality  on  the 
ground  to  identify  it  by  ? 

A.  Well,  it  would  be  very  close  to  the  end  line  of 
the  Maury  lode,  which  is  marked  on  Exhibit  1. 

Q.  Take  up  the  other  one. 

A.  The  other  corner  would  be — 

Q.  The  northwest? 

A.  The  northwest  corner  post,  original  post  No.  2 
of  the  Hickman  lode,  as  originally  located,  would  be 
approximately  at  a  point  near  the  end  center  of  the 
Tennessee,  a  little  westerly  of  the  Tennessee ;  it  would 
be  about  a  hundred  feet  westerly  of  what  is  marked 
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on  Exhibit  1  as  post  No.  7  of  the  Tennessee. 

Q.  (By  Mr.  BUDGE. )     How  far  westerly  f 

A.  About  a  hundred  feet     [128]     as  I  measured 
it  upon  the  ground.     Shall  I  designate  it? 

Q.  What  do  you  purpose  to  mark  it  t 

A.  I  purpose  to  mark  it  '*  original  post  No.  2,  Hick- 
man lode." 

Q.  What  is  the  scale  of  the  map  ? 

A.  200  feet  to  the  inch.     I  have  marked  it  '^Orig- 
inal No.  2,  Hickman  lode. " 

Q.  Any  other  exceptions? 

Mr.  BUDGE. — You  had  better  mark  the  other  one 
too. 

Mr.  DEY.— The  southwest? 

Mr.  BUDGE.— Yes. 

A.  I  have  marked  it  original  No.  3,  Hickman  lode. 

Q.  Now,  Mr.  Duffield,  are  there  any  other  excep- 
tions that  you  observed  upon  the  ground  in  the  loca- 
tion of  the  patent  post,  as  set,  and  the  original  post 
as  placed  by  you  ? 

A.  The  corner  marked  on  Exhibit  1  as  No.  5,  the 
southwest  corner  of  the  Arkansas,  I  think  originally 
on  the  ground  was  perhaps  a  little  closer  to  the  gulch, 
a  little  further  south,  about  100  feet  further  to  the 
south,  as  I  remember  it. 

Q.  Anything  else  ? 

A.  Well,  there  was  probably  a  few  corners  that 
were  originally  too  wide,  that  have  been  drawn  in  now 
on  this  official  survey. 

Q.  Well,  I  am  speaking  from  your  examination 
that  you  saw  on  the  ground  and  the  patent  post  ? 
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A.  Well,  I  can't  testify  to  any  more.  Those  are 
the  only  cases  that  I  took  notice  of  at  that  time. 

Q.  Outside  of  those  exceptions  that  you  have  men- 
tioned, what  is  your  best  recollection  from  your  in- 
yestijjcatious  on  the  ground  as  to  the  patent  post  being 
substantially  in  the  position  of  the  original  post  as 
set  by  you  and  Mr.  Jeffs'? 

A.  Well,  as  I  went  over  the  outcrop,  the  posts  that 
I  could  [129]  see,  all  seemed  to  be  substantial  as 
they  were  originally  located,  with  a  few  minor  excep- 
tions which  I  did  not  measure  out. 

Q.  Was  the  ground  covered  by  these  several  lode 
locations  vacant  and  unoccupied  at  the  time  that  you 
and  Mr.  Jeffs  located  the  ground? 

A.  The  lodes  which  we  located  were  unoccupied 
and  vacant  at  the  time  we  located  each  location. 

Q.  And  was  the  ground  covered  by  those  several 
lode  locations  vacant  and  unoccupied  ? 

A.  Yes,  sir;  the  ground  was  vacant  and  unoccu- 
pied. 

Q.  I  imderstood  you  to  say  that  you  had  in  some 
instances  set  posts  in  close  proximity  to  previously 
set  posts  ?        A.  Yes,  sir ;  we  did. 
Q.  What  were  they  ? 

A.  Those  were  old  lode  locations  which  were 
abandoned. 

Q.  Prior  to  the  time  that  you — 
A.  Prior  to  the  time  that  we  located  our  lodes  over 
there. 

Q.  Just  explain  the  topography  of  the  country  with 
reference  to  the  lode  locations  here  situated. 
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A.  There  is  a  prominent  canyon  cutting  right 
through  the  group  of  claims  here,  and  marked  on 
Exhibit  1,  as  Montpelier  Canyon  Creek.  The  canyon 
approximately  follows  the  line  of  the  creek.  The 
wagon  road  follows  the  side  of  the  canyon  right 
through  the  group  of  claims ;  and  north  of  the  canyon 
and  south  of  the  canyon  is  a  hilly  country.  The  hills 
south  of  the  canyon  are  lower  and  more  rolling  than 
the  ones  north.  North  of  the  canyon  there  is  quite 
a  prominent  mountain  and  along  the  side  of  Gertch 
Hollow,  dipping  westerly  underneath  the  mass  of  the 
mountain  is  exposed  the  outcrop  of  the  veins  of  phos- 
phate rock. 

Q.  Situated  in  the  mountain? 

A.  Situated  in  the  mountan.     [130] 

Q.  Any  range  of  mountains  that  it  is  known  as  f 

A.  That  is  known  as  the  Preuss  Range. 

Q.  In  Bear  Lake  county,  Idaho? 

A.  Bear  Lake  county,  Idaho,  yes,  sir. 

Q.  What  is  the  mining  there? 

A.  The  mineral  is  phosphorite,  phosphate  rock. 

Q.  Now,  what  indications  of  the  existence  of  a  lode 
or  vein  was  there  developed  at  the  time  you  made 
those  locations? 

A.  There  was  a  prominent  outcrop  of  phosphorite, 
which  could  be  easily  traced,  easily  distinguished 
from  the  walls  on  account  of  its  black  color,  and 
which  at  numerous  places  showed  in  place  between 
the  footwall  and  the  hanging-wall,  very  easily  trace- 
able from  one  end  of  the  map  to  the  other. 

Q.  Well,  easily  traceable  in  reference  to  the  claims 
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you  located,  is  what  T  want  to  know. 

A.  Well,  those  claims  were  located  right  along  that 
outcrop  which  was  everywhere  locateable,  every- 
where discernible  in  most  places  over  the  greatest 
extent  by  the  actual  outcrop  and  places  where  it  was 
slightly  buried,  why,  you  could  trace  the  hanging- 
wall  or  foot  wall  of  it. 

Q.  Now,  you  say  it  is  easily  traceable  by  what? 
In  what  manner?    Inspecting  them? 

A.  Yes ;  by  visual  inpection. 

Q.  In  what  manner?    Make  it  clear. 

A.  Well,  you  could  see  the  phosphate  rock,  see 
float  and  the  outcropping  rock  in  place  continuously 
along  the  zone  of  the  outcrop. 

Q.  And  does  this  rock  differ  from  the  country 
rock  ?        A.  It  is  dark  and  heavy. 

Q.  Well,  how  was  the  country  rock  ? 

A.  The  country  rock  is  a  chert,  which  is  easily 
recognized  as  the  hanging- wall,  and  the  [131] 
lime,  the  white  lime,  that  is  easily  recognized  as  the 
foot  wall. 

Q.  So  it  is  readily  distinguishable  and  traceable 
throughout  the  entire  length  of  these  lode  claims,  is 
it?        A.  Yes,  sir. 

Q.  And  in  each  instance  was  the  discovery  placed 
at  the  outcrop  ?        A.  Yes,  sir ;  in  every  instance. 

Q.  Wliat  work  was  done,  if  any,  to  develop  this 
vein  or  lode  in  place? 

A.  Enough  work  was  done  on  each  claim  to  comply 
with  the — 

Q.  I  will  ask  you  what  work  was  done  on  those 
claims  ? 
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A.  Well,  ttie  work — I  will  have  to  tell  you  as  to 
each  claim ;  they  were  not  all  the  same, 

Q.  Very  good?        A.  Beginning  on  the  Obey — 

Q.  Now,  starting  in — first,  when  was  it  done  ? 

A.  Well,  the  work  was  done  between  November  26 
and  December  9. 

q.  Of  what  year?        A.  1907. 

Q.  Who  by? 

A.  By  myself  and  Mr.  Jeffs  and  Mr.  Lemuel  Col- 
bach  and  Mr.  Joe  Moss. 

Q.  Now,  starting  in  with  some  one  claim  and  tell 
us  where  the  work  was  done  and  what  it  consisted  of? 

A.  The  work  on  the  Obey  claim  was  done  right 
close  to  the  discovery,  close  to  the  discovery  monu- 
ment, within  a  very  few  feet  of  it,  and  consisted  of  an 
open  cut  which  exposed  the  vein  10'  feet  below  the 
lower  rim  of  the  outcrop  of  the  vein,  and  comprised 
240  cubic  feet  of  excavation. 

Q.  Now,  did  it  expose  the  vein  or  lode  in  place  ? 

A.  Yes,  sir. 

The  work  on  the  Obed  was  an  open  cut  by  the 
side  of  the  mountain  on  the  outcrop  of  the  vein, 
exposing  a  vein  at  a  depth  of  10  feet  below  the  low- 
est rim  of  the  outcrop  of  the  vein,  [132]  compris- 
ing 240  cubic  feet  of  work,  showing  the  vein  in  place. 

The  work  on  the  Jimtown  was  done  next  to  the  dis- 
covery, and  consisted  of  an  open  cut,  240  cubic  feet 
taken  out,  and  exposed  a  vein  at  a  depth  of  10  feet 
below  the  lowest  outcrop  of  the  vein. 

Q.  In  place  ?        A.  In  place. 

The  location  work  on  the  Fentress  was  partly  an 
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open  out  and  partly  an  incline  shaft  exposing  the — 

Q.  Tell  us  what  part,  and  all  about  it? 

A.  Well,  I  don't  remember  the  exact  dimensions, 
but  it  exposed  the  vein  10  feet  below  the  lowest  rim 
of  the  outcrop  of  the  vein  and  comprised  240  cubic 
feet  of  work,  and  exposed  the  vein  in  place. 

Q.  Well,  where  was  it  located? 

A.  At  the  discovery. 

Q.  Are  they  marked  on  the  map  so  that  you  can  see 
the  proper  places? 

A.  The  discovery  or  the  mark? 

Q.  No;  the  work? 

A.  Mr.  Pitts  said^ — he  gave  some  figures  or  num- 
bers, anyway,  which  would  identify  it,  that  is,  he 
numbered  the  location  posts  as  No.  1  and  so  forth, 
and  the  discoveries  were  marked  "discovery."  In 
both  of  these  places  the  work  on  the  Jimtown  lode 
was  close  to  the  discovery  lying  practically  right  at 
the  discovery  over  under  the  post,  or  to  one  side  of  it. 

Q.  The  vein  was  exposed  to  a  depth  of  10  feet  in 
place,  was  it  ?        A.  Yes,  sir. 
Q.  Proceed? 

A.  The  work  on  the  Cumberland  lode  was  done  at 
discovery  by  an  open  cut — I  made  a  mistake  as  to  the 
Fentress.  The  Fentress  was  entirely  an  open  cut, 
and  I  want  to  correct  it. 

Q.  You  can  correct  it  right  now  ? 
A.  The  location  work  of     [133]     the  Fentress  was 
done  at  the  discovery,  and  was  an  open  cut  exposing 
the  vein  10  feet  below  the  outcrop  of  the  vein,  com- 
prising 240  cubic  feet. 
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The  location  work  of  the  Cumberland  was  done 
approximately  at  the  discovery  and  was  an  open  cut 
and  partly  an  incline  and  exposed  that  vein  at  a  depth 
of  at  least  10  feet  below  the  lowest  outcrop  of  the 
vein,  and  comprised  at  least  240  feet  of  excavation. 

The  location  work  of  the  Overton  was  done  at  the 
discovery  and  was  an  incline  shaft  partly,  and  partly 
an  open  cut,  disclosing  the  vein  at  a  depth  of  at  least 
10  feet  below  the  lowest  outcrop  of  the  vein. 

Q.  It  showed  the  vein  rock  in  place  *? 

A.  Showed  the  vein  in  place,  and  comprised  at 
least  240  cubic  feet  of  excavation. 

The  location  work  of  the  Mt.  Pleasant  was  done  at 
the  discovery  and  was  an  open  cut  and  exposed  the 
vein  at  a  depth  of  10  feet  below  the  outcrop  of  the 
lowest  portion  of  the  vein,  and  comprised  240  cubic 
feet,  and  showed  the  vein  in  place. 

The  location  work  for  the  Arkansas  was  done  at 
the  discovery,  and  was  an  open  cut,  comprised  240 
cubic  feet  of  work,  and  exposed  the  vein  at  a  depth  of 
10  feet  below  the  lowest  outcrop  of  the  vein. 

The  location  work  for  the  Hickman,  an  open  cut 
done  at  the  discovery,  and  comprised  240  cubic  feet 
of  excavation,  and  exposed  the  vein  at  a  depth  of  10 
feet  below  the  lowest  outcrop  of  the  vein,  and  ex- 
posed the  vein  in  place. 

The  discovery  of  the  Colmnbia,  the  location  work 
of  the  Columbia  was  done  at  the  discovery  of  the 
Columbia,  and  was  an  [134]  open  cut,  comprising 
240  cubic  feet  of  excavation,  and  exposed  the  vein  at 
a  10  foot  depth  measured  on  the  vein  below  the  lowest 
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outcrop  of  the  vein. 

The  location  work  on  the  Wayne  was  done  at  the 
discovery  approximately,  and  comprised  240  cubic 
feet  of  work,  and  it  exposed  the  vein  at  a  depth  of  10 
feet  below  the  lowest  rim  of  the  outcrop  of  the  vein. 

Q.  In  place  ?        A.  In  place. 

Q.  You  have  given  them  all  now  ?        A.  Yes. 

Q.  Was  there  any  mining  district  there  at  the  time 
you  located  those  claims  there  ? 

A.  It  was  an  unorganized  mining  district  at  that 
time. 

Q.  I  say,  was  there  a  mining  district? 

A.  There  was  no  mining  district  there  at  that  time. 

Q.  What  do  you  mean  by  unorganized^ — I  asked 
you  if  there  was  an  organized  mining  district  f 

A.  No ;  there  was  not  an  organized  mining  district. 

Q.  There  has  been  since,  has  there  ? 

A.  I  don't  know  of  any  having  been  formed  since. 

Q.  By  the  way,  after  you  had  originally  set  the 
posts  in  November,  1907,  was  anything  further  done 
about  the  posts  after  that,  and  during  the  year  1908, 
by  you  ?        A.  Yes,  sir. 

Q.  What  did  you  do?        A.  We  had  placed^ — 

'Q.  What  did  you  do  ? 

A.  We  placed  new  location  notices  in  many  of  the 
monuments  from  which  the  location  notices  had  dis- 
appeared. 

Q.  In  other  words,  did  you  place  new  location  no- 
tices in  all  places  where —        A.  No.     [135] 

Q.  Where  they  were  gone  ? 

A.  In  all  places  where  they  were  gone,  we  placed 
new  ones. 


126      Morse  S.  Duifield  and  Lewis  A.  Jeffs 

(Testimony  of  Morse  S.  Duffield.) 

Q.  Were  they  copies  of  the  ones  that  had  been 
placed  there  originally  ? 

A.  They  were  copies  of  the  recorded  notices,  and 
we  also  during  1908,  had  to  renew  many  of  the  stakes. 

Q.  Who  did  that  work? 

A.  I  did  part  of  it  and  Mr.  Colbath,  Mr.  Moss,  the 
persons  doing  our  assessment  work  helped,  and  we 
had  to  renew  a  good  many  stakes. 

Q.  Did  you  supervise  the  renewal  of  the  stakes  ? 

A.  Only  partly. 

Q.  What  do  you  know  as  to  whether  they  were  all 
renewed  that  were  down  in  1908  ? 

A.  Well,  I  know — I  don 't  know  whether  they  were 
all  renewed ;  I  have  to  take  the  word  of  some  of  the 
men  that  we  employed  for  part  of  it. 

Q.  And  then,  we  will  have  to  go  into  detail  if  there 
is  any  question  about  it.  What  ones?  Do  you 
know? 

A.  Well,  I  do  know  that  we  renewed  the  southwest 
and  southeast  of  the  Overton. 

Q.  Well,  that  was  the  Overton  ? 

A.  The  Overton. 

Q.  Well,  give  the  rest,  and  cut  it  short,  if  you  can  ? 

A.  Well,  you  can't  cut  it  short;  it  is  so  long,  and 
there  are  so  many  of  them,  but  I  renewed  post  No. 
1  of  the  Overton,  which  the  creek  had  undermined, 
and  they  had  to  set  it  up  on  the  bank  of  the  creek, 
and  we  renewed  post  No.  4  of  the  Cumberland,  and 
post  No.  1  of  the  Fentress,  as  marked  on  Exhibit  1. 
We  renewed  3  and  4  as  marked  on  Exhibit  1,  of  the 
Fentress  lode;  we  renewed  the   discoveries   of  the 
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Obrd  and  the  Jinitown,  tliat  is  post  Xo.  1  of  the  01)od 
and  post  No.  4  of  the  Jimtown.  Those  were  the  ones 
that  r  personally  superintended  the  renewal  of. 
[136] 

Q.  Well,  do  you  know  of  your  own  knowledge 
whether  they  were  all  renewed  that  were  down  in  this 
group  of  lode  claims? 

A.  Why,  there  were  a  few  I  did  not  go  to,  but  I 
went  to  a  good  many  of  them. 

Q.  Well,  on  any  of  the  claims  do  you  know  and 
can  you  give  us  the  names  of  the  claims'? 

A.  Well,  I  don't  know  about  all  on  the  Wayne  nor 
all  on  the  Columbia,  I    knew   about    some   on   the 
Columbia. 
Q.  Is  that  all? 

A.  I  don't  know  about  all  on  the  Arkansas.  Those 
are  the  only  ones  I  don't  know  all  about  it. 

Q.  For  the  Wayne,  Columbia  and  Arkansas,  of 
your  knowledge,  you  know  that  the  stakes  were  re- 
newed in  the  year  1908,  that  had  fallen  down  and  dis- 
appeared?       A.  Yes,  sir;  I  do. 

Q.  And  were  they  set  in  the  same  place  that  they 
had  been  originally  set  by  you? 
A.  Yes,  sir ;  approximately. 

Q.  And  as  to  the  character  of  the  stakes,  how  were 
they  as  compared  with  the  former  stakes? 

A.  In  some  cases  we  found  the  old  stakes  had  been 
carried  away  or  washed  away,  and  reset  them,  and 
wherever  a  new  stake  was  needed,  we  used  a  4  by  4. 
Q.  How  long?        A.  4  feet  and  8  inches. 
Q.  And  marked  how? 
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A.  Properly  marked,  marked  for  the  claim  that  it 
was  intended  for. 

Q.  Facing  the  claim  ? 

A.  Always  facing  the  claim. 

Q.  Now,  the   Colinnbia  you  know  in  particular 
about,  you  say?        A.  Yes. 

Q.  To  what  extent  and  what  corners  ? 

A.  The  corners  that  are  marked  on  Exhibit  1  as  1 
and  8. 

Q.  Now,  in  1909,  was  there  anything  in  the  way  of 
renewing     [137]     the  stakes  that  were  gone? 

A.  Yes,  sir. 

Q.  Who  did  the  work?        A.  Mr.  Hofe. 

Q.  You  did  not? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  see  it  done  afterwards? 

O.  I  saw  on  one  visit;  I  saAV  that  some  of  the  posts 
were  missing  and  instructed  Mr.  Hoff  to  renew  them. 

Q.  You  were  not  there  afterwards  to  know  whether 
it  had  been  done  or  not?        A.  No,  sir;  I  was  not. 

Q.  Now,  who  performed  the  annual  labor  for  the 
claims  for  the  year  1908? 

A.  Mr.  Wilcox,  Mr.  George  E.  Wilcox,  and  I  for- 
get the  name  of  the  other  Wilcox,  and  Mr.  Samson. 

Q.  The  two  Wilcox's?        A.  Two  Wilcox's. 

Q.  And  Mr.  Samson  ? 

A.  Samson  and  Colbath  and  Mr.  Moss,  and  there 
was  another  man  with  the  Wilcox's,  but  I  have  for- 
gotten his  name  just  now. 

Q.  Do  you  know  where  the  work  was  done  for 
1908?        A.  Yes,  sir. 
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Q.  When  ? 

A.  The  annual  work  for  1908  for  the  Cumberland, 
Fenfress,  Jimtown,  Obed  and  Obey,  was  done  partly 
in  tunnel  24,  so  marked  on  Exhibit  1— no;  not  24—21, 
and  the  balance  in  tunnel  No.  17.  I  am  not  exactly 
sure  about  21,  whether  it  was  done  in  1909  or  1908 
[138] 

Q.  Was  proof  of  annual  labor  made  for  1908? 

A.  Yes,  sir;  I  have  the  affidavits. 

Q.  Please  produce  them.        A.  For  those  claims? 

Q.  Produce  all  of  your  1908  proofs,  and  I  will  have 
them  marked  as  exhibits  for  identification.     [139] 
*  **  *  *  *  *  *  * 

Mr.  DEY. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Mr.  Duffield,  when  did  you  first  become  inter- 
ested in  phosphate  or  lime  phosphate  deposits  ? 

A.  About  19D2. 

Q.  Where?        A.  Tennessee. 

Q.  And  in  what  portion  of  Tennessee,  Mr.  Duf- 
field?       A.  Mt.  Pleasant. 

Q.  Mt.  Pleasant.  Is  that  the  eastern  portion  or 
western  portion?        A.  Well 

Q.  Or  the  central? 

A.  That  is  about  the  central  portion. 

Q.  About  the  central  portion.  What  form  of 
phosphate  deposits  were  they?        A.  There? 

Q.  Yes.        A.  They  were  covered  by  alluvium. 

Q.  Well,  was  it— were  they  what  are  known  as 
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pebble  deposits?        A.  No;  it  was  rock. 

Q.  Rock  phosphate?        A.  Rock  phosphate. 

Q.  And  to  what  extent  were  you  interested  in  those 
deposits  ? 

A.  Oh,  I  was  not  financially  interested  in  them  at 
all.  I  was  interested  in  studying  the  subject  of  phos- 
phates. 

Q.  Studying  the  subject  of  phosphates? 

A.  Yes,  sir. 

Q.  How  long,  or  during  what  period  of  time  were 
you  engaged  in  the  study  of  that  field? 

A.  Why,  about  6  or  8  months,  off  and  on.     [165] 

Q.  Do  you,  or  did  you  have  anything  to  do  with  the 
entering  of  claims,  or  the  locating  of  claims? 

A.  It  was  all  patented  land  there ;  all  deeded  land, 
farming  land. 

Q.  All  deeded  land.  How  were  the  claims  ac- 
quired there  ? 

A.  They  were  not  claims  at  all;  you  would  just  buy 
a  farm  and  take  the  phosphate  that  was  under  it. 

Q.  Simply  bought  it  by  the  acre,  as  you  would  buy 
any  other  land?        A.  Yes,  sir. 

Q.  Describe  to  us,  Mr.  Duffield,  the  nature  of  that 
deposit  there  in  Tennessee. 

A.  Well,  as  I  remember  it,  it  was — the  phosphate 
deposit  itself  was  overlain  by  clay  and  alluvium,  and 
the  phosphate  deposit  itself  was  limestone  that  was 
disjointed  and  decomposed,  evidently  carbonate  of 
lime  leached  out.  It  rested  upon  a  solid  rock  in  place 
as  I  remember  it. 

Q.  How  deep  was  the  overlying  deposit  above  the 
phosphate  ? 
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A.  It  varies  all  the  way  from  a  few  feet  up  to 
twenty  or  thirty  feet,  according  to  the  topography,  as 
Frememher  it. 

Q.  Plow  deep  or  how  thick  was  the  deposit  of  the 
phosphate?         A.  From  4  to  8  feet. 

Q.  And  the  underlying  stone  was  what? 

A.  T  don't  rememher  now  what  it  was. 

Q.  Did  you  study  the  formation  there? 

A.  No,  sir;  I  did  not  study  the  formation  partic- 
ularly then. 

Q.  You  were  not  studying  the  formation  of  the 
fields?        A.  No,  sir. 

Q.  What  did  you  concern  yourself  with  when  you 
were  making  this  investigation? 

^.  The  business  of  mining  the  rock,  or  the  phos- 
phate business.     [166] 

Q.  Simply  the  business  of  taking  it  out  and  mar- 
keting it?        A.  The  marketing  conditions. 

Q.  Did  you  have  to  do  with  the  mining  of  this  rock  ? 

A.  No. 

Q.  Not  at  all?        A.  No;  not  at  all. 

Q.  And  did  you  ever  make  any  investigation  of  the 
ground  as  to  the  extent  of  this  deposit?        A.  No. 

Q.  No  investigation  whatever  ?        A.  None. 

Q.  You  have  been  upon  the  ground,  have  you  ? 

A.  Where  ?     In  Tennessee  ? 

Q.  Yes. 

A.  Yes,  sir ;  visited  a  good  many  of  the  mines. 

Q.  And  been  in  them  ?        A.I  have  been  in  them. 

Q.  And  how  do  they  mine  it,  Mr.  Duffield  ? 

A.  By  stripping  off  the  overburden  of  alluvium 
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and  then  mining  the  phosphate  rock  as  it  is  exposed. 

Q.  In  what  way  did  they  mine  it  ? 

A.  It  is  decomposed  and  disjointed  and  they  mine 
it  with  a  pick  and  shovel. 

Q.  A  pick  and  shovel  ? 

A.  Sometimes  they  blast  to  facilitate  matters. 

Q.  And  it  is  different  in  some  places  from  what  it 
is  in  others  as  to  being  hard  or  solid  ? 

A.  Why,  I  understand  there  are  parts  of  Tennessee 
where  it  is  hard. 

Q.  Well,  in  this  particular  field  where  you  were  in- 
terested, in  the  study  of  this  subject? 

A.  Well,  the  differences  were  slight ;  it  was  mostly 
decomposed  and  disjointed  limestone. 

Q.  Hard  enough  in  some  places,  however,  for  blast- 
ing? 

A.  Hard  enough  so  that  blasting  would  be  economi- 
cal. 

Q.  And  would  have  been  the  cheaper  way  to  mine 
it?        A.  Yes,  sir.     [167] 

Q.  In  what  position  was  this  bed  of  phosphate? 
How  did  it  occur  ? 

A.  Well,  slight  dip  from  a  horizontal. 

Q.  Do  you  know  what  the  dip  was  ? 

Mr.  DEY. — I  would  like  to  interpose  an  objection 
tO""this  as  not  proper  cross-examination  and  is  im- 
material and  irrelevant  to  any  issue  in  the  case. 

Q.  Do  you  remember  that  ? 

A.  I  think  the  greatest  dip  that  I  saw  there  was 
about  15  degrees. 

Mr.  DEY. — I  understand  that  this  objection  may 
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extend  to  all  of  this  class  of  testimony  without  re- 
peating it? 

Nfr.  BUDGE.— Yes. 

Q.  Now,  in  this  deposit  in  Tennessee,  was  it  all  one 
deposit  of  phosphate  of  lime,  or  was  it  out  up  into 
different  strata  of  different  kinds  of  materials,  dif- 
ferent kinds  of  rock? 

A.  I  don't  remember  now — that  is,  the  details. 

Q.  Haven't  any  recollection  about  if?        A.  No. 

Q.  You  don't  know  whether  a  clear  bed  of  phos- 
phate of  lime,  or  not? 

A.  No,  sir.     It  is  so  long  ago,  I  would  not  say. 

Q.  You  don't  know  whether  any  chert  there? 

A.  I  don't  remember  anything  about  that. 

Q.  Do  you  know  anything  concerning  the  analysis 
of  that  phosphate  deposit  there  in  Tennessee? 

A.  I  don 't  remember  anything  accurately.  I  have 
read  the  Government  report  on  it.     That  is  all. 

Q.  But  from  your  own  investigations  ? 

A.  No,  sir. 

Q.  You  did  not  study  that  particularly? 

A.  No,  sir. 

Q.  You  did  not  study  the  mining  of  it,  except  to 
see  it  mined  in  a     [168]     few  instances  ? 

A.  I  studied  the  general  method  of  mining  there. 

Q.  How  is  that? 

A.  I  looked  into  the  general  methods  of  mining. 

Q.  Just  as  you  observed  it  ? 

A.  As  I  observed  it. 

Q.  Not  to  make  any  special  study  of  it  ?        A.  No. 

Q.  And  you  say  that  you  have  no  recollection  at 
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all  as  to  the  underlying  deposit  below  of  phosphate  ? 

A.  No,  sir;  I  don't  remember  that  at  all. 

Q.  Where  was  your  next  experience  with  phos- 
phates?       A.  Montpelier  Canyon. 

Q.  Is  that  on  these  claims,  concerning  which  you 
have  testified?        A.  Yes,  sir. 

Q,  That  is  the  next  experience  you  had  with  this 
particular  substance  after  leaving  Tennessee  ? 

A.  Yes,  sir. 

Q.  Now,  where  did  you  obtain  your  information 
as  to  this  particular  deposit  near  Montpelier  where 
these  claims  are  situated  ? 

A.  From  an  article  in  the  Engineering  and  Mining 
Journal. 

Q.  By  whom?        A.  Mr.  C.  C.  Jones. 

Q.  And  what  led  you  to  go  to  this  locality  to  make 
this  investigation  ? 

A.  I  wanted  to  become  interested  in  the  ownership 
of  phosphate  land. 

Q.  The  ownership  of  phosphate  lands  ? 

A.  Yes,  sir. 

Q.  Have  you  an  acquaintance  with  Mr.  Jones  ? 

A.  I  met  him  once  or  twice  in  Salt  Lake  City  here. 

Q.  Did  you  meet  him  prior  to  going  up  to  Mont- 
pelier at  the  time  of  which  you  testified  ? 

A.  I  met  him  in  19<>i,  I  think  it  was.     [169] 

Q.  1904.  That  was  about  three  years  prior  to  the 
locations?        A.  The  first  time  I  saw  him. 

Q.  Did  you  get  any  information  from  him  then  as 
to  these  deposits  ?        A.  Why,  nothing  especially. 

Q.  Well,  did  you  get  any  information  ? 
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A.  Why,  yes ;  he  told  me  about  his  claims  up  there. 

Q.  He  told  you  that  he  had  located  there,  did  he  ? 

A.  Yes,  sir;  he  told  me  he  had  located  claims  there. 

Q.  Did  he  t^ll  you  what  kind  of  claims  they  were 
whether  lode  or  placer? 

A.  I  don't  think  he  went  into  the  details  at  all. 

Q.  You  don't  remember  whether  or  not  he  made 
any  statements  to  you  as  to  the  nature  of  his  claims  ? 

A.  No ;  he  never  told  me. 

Q.  But  he  described  the  phosphate  to  you  ? 

A.  He  described  it  in  that  article. 

Q.  Didn't  he  describe  it  to  you  when  you  talked  to 
him  ?        A.  No ;  he  did  not. 

Q.  He  said  no  more  to  you  except  to  mention  the 
fact  he  had  some  phosphate  claims  near  Montpelier? 

A.  That  is  about  all. 

Q.  Did  you  ever  meet  him  after  that? 

A.  I  don 't  think  I  have  ever  met  him  since  then. 

Q.  Not  since  then  at  all  ? 

A.  I  am  pretty  sure  I  have  not. 

Q.  Now,  when  you  went  up  there,  Mr.  Duffield,  who 
was  with  you  ?        A.  When  I  went  up  there  when  ? 

Q.  To  make  these  locations  concerning  which  you 
have  testified?        A.  Mr.  Jeffs. 

Q.  Is  he  the  only  one  ? 

A.  He  is  the  only  one.     [17Q] 

Q  And  where  did  you  say  that  you  began  the  lo- 
cating or  the  establishment  of  the  discovery  points 
and  corners? 

A.  I  began  on  the  Obey  lode  claim,  marked  on  ex- 
hibit 1. 
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Q.  That  is  your  northernmost  claim? 

A.  Yes,  sir. 

Q.  Now,  when  you  were  up  there  in  that  country, 
did  you  discover  any  posts  of  other  claims'? 

A.  I  found  old  lode  location  posts. 

Q.  Old  lode  location  posts?        A.  Yes,  sir. 

Q.  Did  you  have  any  knowledge  as  to  whose  claims 
they  were  ?        A.  Yes,  sir. 

Q.  And  what  knowledge  did  you  have  ? 

A.  All  the  knowledge  I  could  get  from  the  county 
records  at  Paris. 

Q.  And  whose  claims  were  they? 

A.  Those  were  C.  C.  Jones'  claims.  I  think  there 
were  some  claims  here  owned  by  Glenn  and  somebody. 

Q.  Glenn  and  Brennan  ? 

A.  Brennan  and  some  of  them — ^but  I  forget  that 
just  now. 

Q.  You  mean  the  claim,  Mr.  Duffield,  that  was 
taken  up,  the  claim  or  claims  taken  up  by  Glenn 
and  Brennan  as  coal  claims? 

A.  No,  sir;  they  were  recorded  as  lode  claims  as  I 
remember  it  originally  in  the  record. 

Q.  Are  you  sure  on  that  ? 

A.  Yes,  sir;  pretty  sure  of  that. 

Q.  Now,  did  you  find — did  you  see  any  map  at  any 
time  of  those  locations,  these  old  lode  locations,  before 
you  went  up  there  to  locate?        A.  Yes. 

Q.  And  whose  maps? 

A.  One  I  made  from  the  records. 

Q.  One  you  made  from  the  records? 

A.  Yes,  sir.     [171] 
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(^.  Did  you  ever  see  any  otluT  niap'?        A.  No. 

Q.  You  did  not  see  any  in  Salt  Lake?        A.  No. 

(^.  And  tliat  was  the  only  map  that  you  saw  I 

A.  I  went  and  spent  quite  a  while  at  the  records 
there  and  made  my  own  maps  of  the  whole — 

Q.  Now,  when  you  made  your  own  maps  from  that 
record  that  you  ^ot  there  at  Paris,  did  you  make 
your  locations  then  in  conformity  witli  that  ma]i? 

A.  I^ractically. 

Q.  Practically?        A.  Yes,  sir. 

Q.  And  in  establishing  these  corners  to  the  various 
claims,  as  you  have  testified,  you  stated,  I  believe, 
that  in  a  number  of  instances  you  found  old  posts. 
Is  that  correct  ?        A.  Yes,  sir. 

Q.  And  that  you  nailed  your  corner  posts  to  those 
in  some  instances.     Is  that  correct? 

A.  Some  instances,  and  in  order  to  make  the  dis- 
covery posts  exactly  join  with  the  original  discovery 
posts  I  would  spike  it  in  without  setting  in  the 
ground. 

Q.  Didn't  you  spike  some  corners  that  way? 

A.  I  don 't  remember  any  corners  now ;  there  might 
have  been  one  or  two. 

Q.  Haven't  any  recollection  about  that? 

A.  I  think  there  were. 

Q.  How  was  that  ? 

A.  I  think  there  w^re  one  or  two  on  the  Overton 
and  Cumberland. 

Q.  Can  you  tell  us  which  corner  ? 

A.  The  corner  marked  on  Exhibit  1  as  **1  of  the 
Cumberland"  and  "1  of  the  Overton  lode." 
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Q.  That  is  1  of  both  of  them  ?        A.  Yes,  sir. 

Q.  Of  the  Overton  and  the  Cumberland? 

A..  A  common  corner. 

Q.  A  common  corner.     Any  others? 

A.  There  is  an  old  [172]  post  upon  that  and  a 
new  post  set  right  alongside  to  it. 

Q.  Nailed  to  it? 

A.  I  don't  remember  the  nailing  exactly. 

Q.  Any  other  one  ? 

A.  This  one,  number  2,  2  of  the  Cumberland  and  4 
of  the  Overton. 

Q.  Any  others  ? 

A.  No;  I  don't  remember  any  others. 

Q.  It  was  in  1907,  three  years  and  a  half  or  a  little 
more  than  three  years  and  a  half  ago  when  you  made 
these  locations  ?        A.  Yes,  sir. 

Q.  Can  you  remember  the  particular  kind  of  posts 
that  you  placed  at  each  one  of  the  discovery  points 
and  at  these  corners  ? 

A.  I  have  a  pretty  good  memory  of  them  because  I 
was  very  careful  at  the  time. 

Q.  Did  you  take  any  note  ?        A.  No. 

Q.  Do  you  remember  the  particular  kind  of  posts 
that  were  placed  at  each  particular  corner  on  these 
various  claims  ? 

A.  I  can  remember  it  pretty  accurately,  I  think. 
I  can  explain  to  you  how  I  am  enabled  to  remember  it. 

Q.  All  right,  I  would  like  that. 

A.  There  is  a  patch  of  pine  timber  up  in  there  at 
which  we  cut  the  posts — 

Q.  Up  in  where  ? 
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A.  Immediately  Dorth  of  the  bed,  right  on  the 
north  end  of  the  Obey  lode  and  just  below  the  dis- 
covery of  the  Obey  and  Obed,  there  is  a  bunch  of 
cotton  woods  from  which  we  cut  posts,  and  just  above 
the  Hickman,  a  patch  of  cottonwoods  where  we  could 
get  posts,  just  up  the  mountain  east  of  the  Hickman 
where  there  is  a  grove  of  cottonwoods  and  where  we 
cut  posts,  and  up  at  the  head  of  Tennessee  gulch, 
which  would  be  east  of  the  Arkansas  and  Hickman, 
there  is  quite  a  patch  of  [173]  pine  timber,  where 
we  cut  a  lot  of  posts. 

Q.  East  or  west?        A.  East. 

Q.  A  patch  of  pine  timber? 

A.  Yes,  sir.  Now,  the  rest  of  the  posts  were  those 
we  bought  at  the  lumber  yard.  I  remember  them 
pretty  well. 

Q.  So  the  fact  that  you  saw  patches  of  pine  timber, 
does  that  enable  you  to  state  what  kind  posts  that 
you  placed  at  the  southeast  corner  of  the  Arkansas 
lode,  for  example  ?        A.  Yes. 

Q.  Does  it  enable  you  to  tell  what  kind,  or  to  re- 
member distinctly  cutting  that  post — well,  do  you  re- 
member the  southwest  corner? 

A.  Yes,  sir ;  I  remember  that. 

Q.  Particularly  from  the  fact  that  there  was  a 
patch  of  pine  below  ? 

A.  That  I  went  in  over  there  and  cut  a  post  to  do 
it  with. 

Q.  At  that  particular  corner? 

A.  At  those  two  corners. 
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Q.  Do  you  remember  that  was  not  for  the  Hickman 
corner? 

A.  I  also  cut  some  for  the  Hickman  there  too. 

Q.  Right  at  that  same  time? 

A.  Well,  I  think  I  cut  cottonwoods  for  some  of  the 
Hickman  corners  there. 

Q.  You  cut  cottonwoods  for  some  of  the  Hickman 
corners  ?        A.  Yes,  sir. 

Q.  Now,  does  the  fact  that  there  was  pine  timber 
along  the  edge  of  these  claims,  or  quaking-asps  en- 
able you  to  tell  specifically  which  particular  kind  of 
posts  were  placed  at  each  particular  corner  ? 

A.  It  assists  my  memory  very  greatly. 

Q.  And  you  always  selected  posts,  did  you,  from 
about  5  inches  in  diameter  at  the  top? 

A.  I  selected  posts  that  would  be  good  measure, 
anywhere  from  5  to  8  inches  at  the  top  and  5  to  10 
inches.     [174] 

Q.  At  the  butt.     Is  that  correct? 

A.  Yes,  sir;  siome  were  10. 

Q.  That  is  correct,  is  it?        A.  That  is  correct. 

Q.  You  have  in  mind  now  for  all  of  these  eleven 
claims  the  particular  kind  of  posts  that  you  placed 
at  each  particular  corner  and  at  the  discoveries? 

A.  No;  I  am  not  going  that  far. 

Q.  Didn't  you  testify  so  on  direct  examination  as 
to  the  particular  kind  of  posts  you  placed  at  each 
particular  place? 

A.  Of  the  eleven  claims,  yes,  sir;  I  was  thinking  of 
the  Maury  and  the  Tennessee.  Yes;  I  have  a  pretty 
good  memory  there. 
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Q.  Do  you  remember  particularly  and  speeifieally 
eaeh  corner  and  the  particular  kind  of  a  post  that 
was  placed  there  on  all  these  eleven  claims? 

A.  Pretty  certainly. 

Q.  Pi'om  locatinj^  them  three  years  and  a  half  ago? 

A.  Yes,  sir;  and  going  there  constantly  since. 

Q.  They  have  been  changed  since,  some  of  them? 

A.  Yes,  sir. 

Q.  And  not  the  same  kind  that  you  placed  there 
in  the  first  place?         A.  Yes,  sir. 

Q.  So  that  you  would  not  know  it  from  having  seen 
it  since? 

A.  I  would  know  what  ones  w^re  changed  pretty 
well. 

Q.  Even  if  you  went  there  and  you  could  not  find 
it  ?        A.  Yes,  sir. 

Q.  Now,  when  did  you  put  those  posts  there  in 
1907  ?  How  long  was  it  before  you  went  up  there  to 
examine  the  posts  at  the  various  corners,  how  long 
afterwards  ? 

A.  January  6,  1908,  I  started  to  do  some  assess- 
ment work,  but  abandoned  that  on  [175]  account 
of  the  snow  and  at  that  time  we  checked  over  some 
of  our  corners,  w^hich  already  at  that  early  date  had 
been  destroyed. 

Q.  Well,  after  that,  when  did  you  make  any  other 
effort  to  examine  those  posts  and  corners  and  so  on, 
during  the  year  1908? 

A.  Why,  I  w^ent  over  the  ground  several  times  in 
1908,  but  I  don't  remember  as  I  paid  especial  atten- 
tion to  the  posts. 
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Q.  In  other  words,  j^ou  did  not  make  any  changes, 
or  re-establish  any  posts  during  1908  that  you  re- 
member of?        A.  Oh,  yes,  in  1908,  I  did. 

Q.  When?    What  time  of  year? 

A.  In  November. 

Q.  You  are  sure  that  was  in  November? 

A.  Well,  it  is  about  the  time  we  began  the  assess- 
ment work,  and  while  we  were  doing  the  assessment 
work. 

Q.  To  the  best  of  your  recollection  it  is  in  Novem- 
ber? 

A.  It  was  in  November;  it  may  have  been  an 
earlier  date,  but  I  know  that  we  did  look  over  some 
in  November.  I  won't  say  that  was  the  only  time 
of  the  year,  though. 

Q.  Did  you  ever  at  any  time  before  that? 

A.  Well,  I  don't  remember;  I  made  two  or  three 
trips  there  but  I  don't  remember  just  what  attention 
I  paid  to  the  posts  earlier  than  that,  but  I  know  that 
in  November  I  paid  especial  attention  to  them. 

Q.  You  haven't  any  recollection  now  that  you  ever 
re-established  any  corners  prior  to  November? 

A.  Well,  as  I  tell  you  in  January  we  established 
them. 

Q.  I  mean  after  January?        A.  No. 

Q.  Between  January  and  November? 

A.  I  don't  recollect  of  any  now,  at  our  first  visit. 

Q.  When  you  were  staking  these  claims  out,  did 
you  see  any  other  [176]  posts  of  any  placer  claims 
there  on  that  ground? 

A.  I  saw  one  post  on  the  Waterloo  placer. 
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Q.  Is  that  the  only  postf 

A.  1  tlnnk  1  found — I  think  I  found  a  post  that 
would  he  a  eomnion  post  of  the  Inman,  Winfield  and 
Colcoek  phicer,  api)roximately  at  the  north  center 
corner  of  section  :n.  I  think  those  were  the  only 
two  phicer  posts  I  ever  saw. 

Q.  Didn't  you  see  any  placer  post  at  tlie  northwest 
corner  of  the  Waterloo  f 

A.  Yes,  sir;  that  is  the  one  I  saw,  the  one  I  men- 
tioned. 

Q.  Tliat  is  the  one  you  mentioned?        A.  Yes,  sir. 
Q.  Did  you  see  any  down  at  the  northeast  corner 
of  the  Waterloo? 

A.  There  were  a  lot  of  old  2  by  4's  in  the  snow 
lyin^^  there.     That  might  have  been  posts. 
Q.  Lying  there? 

A.  Yes,  sir;  but  no  marks  on  them. 
Q.  Did  you  see  any  at  the  northeast  corner  of  the 
Win.slow.^         A.  No. 

Q.  Did  not  see  any  there  ? 

A.  I  made  an  effort  once  to  find  one  there  but  I 
never  could. 

Q.  When  did  you  make  that  effort? 
A.  I  made  that  effort  in— while  w^e  were  surveying 
the  claims,  or  staking  out  the  claims. 

Q.  What  made  you  make  an  investigation  to  find 
out  whether  a  post  was  there? 

A.  I  wanted  to  find  that  corner.  There  is  a  cor- 
rection in  that  township  line  and  I  wanted  to  find 
that. 

Q.  Didn't  you  find  any  corner  at  the  center  of  sec- 
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tioii31?        A.  No. 

Q.  Did  you  look  for  any? 

A.  No;  I  did  not  look  for  any  there. 

Q.  But  you  saw  this  common  corner  of  the  Inman, 
Colcock  and     [177]     Winfield,  you  say  at  the  time? 

A.  I  saw  at  the  point  marked  on  this  exhibit  as  a 
common  comer  of  that,  I  found  a  placer  post  marked 
''Colcock";  it  was  not  marked  Inman  and  it  was  not 
marked  Winfield. 

Q.  You  are  sure  of  that  ? 

A.  I  could  not  distinguish  it.  All  I  could  dis- 
tinguish on  it  was  Colcock. 

Q.  You  have  a  distinct  recollection,  however,  that 
it  did  have  on  it  ''Colcock"? 

A.  Yes,  sir.     That  is  the  way  I  recollect  it. 

Q.  Do  you  know  what  was  on  the  other  post  at  the 
Waterloo? 

A.  The  letters  "loo"  is  all  we  could  ever  distin- 
guish upon  that,  made  with  a  blue  pencil. 

Q.  Now,  before  you  made  any  locations  here  on 
this  ground  did  Mr.  Colbath  and  some  others  of  your 
men  do  any  work  along  this  deposit? 

A,  Before  I  made  a  location? 

Q.  Yes.        A.  No. 

Q.  Befow  you  made  any  survey,  before  you  made 
your  locatioii?        A.  No. 

Q.  Did  they  do  any  work  before  you  filed  your 
notices?        A.  Certainly. 

Q.  And  do  you  remember  about  the  time  that  you 
were  making  this  survey  of  a  conversation  you  had 
in  Montpelier  with  Mr.  Ferrier,  W.  F.  Ferrier? 
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A.  I  reinemhera  conversation  witli  Mr.  Ferrier. 

Q.  And  who  was  present  at  the  time? 

A.  Why,  Mr.  Taylor  and  Mr.  Sullivan,  hut  that 
was  not  at  the  time  at  which  your  question  implies  it 
was. 

Q.  At  the  time  you  made  this  .survey,  was  it  not? 

A.  Xo,  sir;  it  was —     [178] 

Q.  When  was  it? 

A.  It  was  in  Decenihcr,  I  think  December  6th. 

Q.  December  tith,  llK)8f         A.  No;  1907. 

Q.  Was  it  not  November  6? 

A.  No,  sir;  we  hadn't  located  the  claim  then. 

Q.  I  understand,  but  was  it  not  before  you  located 
the  claims  you  had  this  talk  with  him? 

A.  With  Mr.  Ferrier?  I  never  heard  of  Mr.  Fer- 
rier before  December  6th. 

Q.  How  do  you  fix  that  date? 

A.  From  my  expense  account. 

Q.  From  your  expense  account?        A.  Yes,  sir. 

Q.  What  does  that  have  to  do  with  your  expense 
account  ? 

A.  Well,  I  was  able  to  locate  it  that  way,  because 
I  paid  off  one  of  my  men  just  three  days  after  that. 

Q.  And  does  that  fix  in  your  mind  when  you  had 
the  talk  with  Mr.  Ferrier? 

A.  Yes,  sir;  that  is  the  time. 

Q.  Well,  this  talk  was  on  December  6,  was  it? 

A.  Yes,  sir. 

Q.  And  what  w^as  that  conversation? 

A.  It  was  an  argument  on  the  lode  and  placer. 

Q.  What  did  Mr.  Ferrier  tell  you? 
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A.  Mr.  Ferrier  said  that  he  had  written  a  report 
for  the  United  States  Geological  Survey  and  had  set- 
tled the  question  that  they  were  placers. 

<3.  What  else  did  he  tell  you? 

A.  That  is  all  I  remember  of  him  telling  me. 

Q.  Didn't  he  tell  you  that  the  San  Francisco 
Chemical  Company  claimed  this  ground  here,  over 
which  you  were  attempting  to  make  locations'? 

A.  I  don't  remember  of  his  telling  me  that. 

Q.  You  have  no  recollection  of  that  ? 

A.  No,  sir.     [179] 

Q.  Would  you  say  that  he  did  not  tell  you  that? 

A.  I  am  pretty  sure — yes;  I  will  say  he  did  not  tell 
me  that. 

Q.  Will  you  say  he  did  not  tell  you  in  substance 
and  effect  that  the  company  claimed  this  ground 
upon  which  you  were  attempting  to  make  locations 
and  forbade  you  to  make  any  locations  or  do  any 
work  there? 

A.  He  did  not  say  anything  about  locations;  no, 
sir. 

Q.  Or  to  go  upon  the  property? 

A.  He  never  said  anj^thing  like  that. 

Q.  Never  said  anything  like  that  at  all?        A.  No. 

Q.  Where  w^as  this  conversation? 

A.  As  I  remember  it  I  was  in  a  buggy  right  in  the 
middle  of  the  road. 

Q.  Kight  in  front  of  the  office  of  the  San  Francisco 
Chemical  Company,  was  it  not?        A.  Yes,  sir. 

Q.  And  didn't  you  tell  him  on  that  occasion  that 
you  were  going  to  locate  it  as  lodes,  it  had  not  been 
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settled  and  jou  proposed  to  locate  anyhow,  even  if 
ley  did  claim  it? 
A.  I  don't  remember  any  such  conversation  as 

that. 

Q.  Would  you  say  that  you  did  not  say  that  f 

A-  Yes,  sir:  I  would  say  that  I  did  not. 

Q.  Xow.  did  you  have  any  conversation  with  Mr. 
Sullivan  about  the  6th  day  of  January,  1908,  up  in 
Montpelier  Canyon  ?        A.  Yes. 

Q.  What  was  that  conversation? 

A-  Mr.  Sullivan  asked  us  if  we  were  going  to  con- 
■-st  his  placer  claims  on  the  ground  that  they  had 
not  d<:»ne — 

Q.  On  the  ground  that  the  San  Francisco  Chem- 
ical Company  had  not  done  the  annual  work  upon  the 
placers  ? 

A.  We  told  [180]  him  no ;  we  had  had  lode  loca- 
tions and  would  confine  ours  to  rock  in  place. 

Q.  Is  that  all  you  saidf 

A.  That  is  about  all  I  remember.  There  was  more 
said.     That  was  the  meaning  of  what  was  said. 

Q.  Didn't  Mr.  Sullivan  tell  you  that  the  San  Fran- 
isco  Chemical  Company  claimed  this  ground  upon 
which  you  had  been  making  locations  as  lode  claims 
and  notified  you  that  you  were  trespassing  upon 
ground  claimed  by  the  San  Francisco  Chemical  Com- 
pany! 

A.  No;  he  never  notified  us  about  that  at  all. 

Q.  He  didn't  say  that  in  substance  or  effect? 

A.  No. 

Q.  And  didn't  he  tell  you  that  you  must  desist 
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from  further  trespassing  and  from  working  and  per- 

fonning  any  work  upon  that  ground? 

A.  No;  he  did  not  say  anything  like  that.  We 
kept  right  on  there  and  we  left  our  tents  for  months. 

Q.  He  did  not  say  that  in  either  substance  or 
effect?        A.  No,  sir. 

Q.  Did  not  Mr.  Sullivan  tell  you  on  that  occasion 
that  the  matter  of  the  lode  placer  had  been  threshed 
out  in  the  Waterloo  case  and  that  you  had  no  right 
there  to  attempt  to  make  lode  locations? 

A.  He  said  something  about  the  placer  and  lode 
question  being  settled. 

Q.  Didn't  he  tell  you  what  I  have  stated? 

A.  No,  sir. 

Q.  In  substance  or  in  effect  ?        A.  No,  sir. 

Q.  And  didn't  you  say  in  reply  that  it  was  not  a 
case  for  the  Land  Department  to  decide  but  a  case 
for  the  courts  to  decide  and  you  proposed  to  have  the 
courts  decide  it?     [181] 

A.  I  talked  that  way  on  the  question  of  lodes  and 
placers,  that  it  was  a  question  for  the  courts. 

Q.  That  is  what  I  am  asking  you.  Didn't  you  tell 
Sullivan  that  on  this  occasion?        A.  Yes,  sir. 

Q.  And  you  told  him  on  that  occasion  that  you  pro- 
posed to  go  ahead  with  your  lode  locations  notwith- 
standing his  objections? 

A.  He  had  no  objection.  He  was  tickled  to  death 
to  think  that  we  were  not  going  to  contest  his  placers 
with  other  placer  locations  on  the  ground,  they  had 
not  done  the  annual  work. 

Q.  He  was  glad?        A.  Yes;  he  was. 
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Q.  He  was  glad  to  have  you  with  him  up  there  in 
that  locality  f 

A.  He  thought  our  lodes  were  w^orthless. 

Q.  He  was  glad  that  you  made  them? 

A.  Glad  we  made  them  lodes  in  stead  of  placers. 

Q.  Didn't  you  on  the  occasion  which  I  have  re- 
ferred, when  you  talked  to  Mr.  Ferrier  in  the  pres- 
ence of  Mr.  Sullivan  and  Mr.  Taylor  down  in  the 
street,  didn't  you  ask  why  your  men  had  been  for- 
bidden to  work  on  those  claims  and  had  been  ordered 
off  f        A.  No;  I  asked  no  such  question. 

Q.  You  asked  no  such  question.  You  did  not 
ask —        A.  My  men  had  not  been  ordered  off. 

Q.  Didn't  you  come  down  town  and  on  that  occa- 
sion ask  if  he  was  not  the  sheriff? 

A.  Yes;  I  asked  if  he  was  the  sheriff. 

Q.  You  were  very  much  excited  at  that  time? 

A.  I? 

Q.  Yes;  you.        A.  No. 

Q.  Never  get  excited?        A.  No.     [182] 

Q.  You  were  angry  and  proposed  to  find  the  sheriff 
and  find  out  whether  you  could  stay  upon  this 
ground?        A.  No. 

Q.  Don't  have  any  recollection  of  that  either? 

A.  I  was  not  angry. 

Q.  Haven't  any  recollection  of  that?       A.  No,  sir. 

Q.  What  did  you  want  the  sheriff  there  for? 

A.  I  wanted  to  know  where  he  was. 

Q.  Just  as  a  matter  of  general  inf oi-mation  ? 

A.  General  information,  is  all. 

Q.  Did  you  know  at  that  time  that  your  men  had 


150      Morse  S.  Duffield  and  Lewis  A.  Jeffs 

(Testimony  of  Morse  S.  Duffield.) 
been  ordered  off? 

A.  Mr.  Colbath  and  another  man,  they  had  had  a 
little  conversation  with  somebody  up  on  the  Mt. 
Pleasant  lode. 

Q.  You  knew  that,  didn't  you? 

A.  That  is  all  I  knew. 

Q.  That  is  what  brought  you  down  town,  was  it 
not? 

A.  No.  I  just  went  out  to  visit  the  camp  that  day 
and  I  was  coming  in  anyhow. 

Q.  Coming  in  any  how.  Did  they  tell  you  he  had 
ordered  them  off?        A.  Yes,  sir. 

Q.  And  who  did  they  tell  you  had  ordered  them 
off? 

A.  They  said  Mr.  Taylor  had  ordered  them  off. 

Q.  Ordered  them  off? 

A.  I  think  it  was  Taylor;  it  might  have  been 
Sullivan. 

Q.  One  or  the  other? 

A.  One  or  the  other.  That  was  on  the  Mt. 
Pleasant. 

Q.  You  knew  at  that  time  and  from  that  time, 
that  this  ground  was  claimed  by  placer  locations, 
•didn't  you ?        A.  I  knew  that  all  along,  all  the  time. 

Q.  You  knew  that  before  you  ever  went  upon  the 
ground  at  all,  didn't  you,  Mr.  Duffield? 

A.  Yes,  sir.     [183] 

Q.  You  had  alwa3^s  had  the  knowledge  that  all  this 
land  was  covered  by  the  placer  locations  of  the  San 
Francisco  iChemical  Company,  that  is,  the  placer 
locations  which  afterwards  had  been  conveyed  to 
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the  company  f        A.  Yes,  sir. 

Q.  And  after  you  made  your  map  from  the 
location  notices,  and  in  accordance  with  which  you 
made  your  locations  of  those  lode  claims  you  under- 
stood then  the  manner  in  which  your  lode  claims 
conflicted  with  the  placer  claims,  didn't  you? 

A.  I  understood  it  thoroughly. 

Q.  Thoroughly?        A.  Yes,  sir. 

Q.  And  you  understood  at  that  time  that  the  San 
Francisco  Chemical  Company  was  doing  this  work 
on  the  claims  and  had  been  doing  assessment  work, 
both  from  the  records  and  proofs  made  of  labor,  an3 
also  from  your  observations  of  the  w^ork  that  had 
been  done? 

A.  Xo,  sir;  I  don't  remember  that  I  felt  so  sure 
that  they  had  done  their  work  on  all  their  placers. 

Q.  On  all  the  placers.  Well,  what  placers  hadn't 
they  done  work  upon? 

A.  None  of  those  north  of  the  canyon. 

Q.  None  of  them  north  of  the  canyon.  Were 
there  any  affidavits  on  file? 

A.  No  affidavits  on  file  for  1907. 

Q.  For  1907?        A.  Yes. 

Q.  There  were  none,  you  say?        A.  No. 

Q.  When?        A.  If  I  remember  rightly — 

Q.  At  what  time  ? 

A.  That  is  when — the  time  we  located  them. 

Q.  You  mean  in  November,  1907?        A.  Yes,  sir. 

Q.  There  were  no  affidavits  on  file  for  that  year? 

A.  I  don't  remember,  but  that  is  my  recollection. 
The  records     [184]     will  show. 


152      Morse  S.  Duffield  and  Lewis  A.  Jeffs 

(Testimony  of  Morse  S.  Duffield.) 

Q.  There  was  plenty  of  time  to  file  tliem  after 
that,  wasn't  there? 

A.  Yes,  sir;  if  they  had  done  it. 

'Q.  You  did  not  examine  the  records  after  that "? 

A.  I  am  not  sure  that  they  did  the  work  in  1906 
either. 

,Q.  You  are  not  sure  that  they  did  not  either,  are 
you? 

A.  No.  Your  question  would  make  me  sure  that 
they  did. 

Q.  What? 

A.  Your  question  implies  I  am  sure  that  they  did. 

Q.  I  understood  you  to  say  that  you  made  an 
examination  of  the  records  over  there  concerning 
this  property  ?        A.  Yes,  sir. 

Q.  And  concerning  this  entire  country,  didn't  you? 

A.  What  do  you  mean  by  the  entire  country? 

Q.  Between  your  Obey  lode  and  the  Wayne  lodes? 

A.  Yes,  sir ;  I  examined  those  records. 

Q.  Yes.  From  those  records.  And  you  made  in- 
quiry and  investigation  not  only  as  to  the  manner 
of  the  location  but  the  manner  that  the  country  had 
been  located  in  which  it  had  been  located,  and  also 
as  to  the  proofs  of  labor,  didn't  you? 

A.  I  did  not  look  up  the  proofs  of  labor  especially. 

Q.  Oh,  you  didn't?  You  didn't  look  them  up 
especially.  And  then  you  haven't  any  recollection 
as  to  whether  the  work  was  done  in  1906  or  not? 

A.  No;  only  hearsay.  I  did  not  look  them  up 
myself. 

Q.  When  you  say  that  this  ground  was  unoccu- 
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pied,  you  wish  to  (lualify  that,  don't  you  Mr.  Duf- 
fichl,  liy  the  statement  that  it  was  chiimed  as  phicer 
]»roperty  at  tlie  time  you  made  your  locations f 

A.  I  don't  think  the  statement  that  it  was  chiimed 
to  he  a  [185]  placer  contlicts  at  all  with  the  state- 
ment that  it  was  unoccupied. 

Q.  In  other  words,  you  claim,  of  course,  that  the 
placer  occupancy  was  no  occupancy? 

A.  Was  no  occupancy. 

Q.  But  assume  that  it  was  an  occupancy,  assume 
for  the  sake  of  the  argument  that  it  was  an  occu- 
pancy, then  they  were  occupied. 

A.  If  you  can  call  a  placer  location  there  an  occu- 
pancy, then  they  were  occupied. 

Q.  And  so  far  as  they  could  be  occupied  by  placer 
locations  then,  all  those  claims  and  all  the  property 
covered  by  your  lode  claims  was  occupied  at  the  time 
you  made  those  lode  locations? 

A.  Well,  not  all  of  them. 

Q.  Not  all  of  them.     Well,  what  ones  were  not? 

A.  Some  of  them  I  did  not  consider  valid  locations. 

Q.  Well,  what  ones  were  not  occupied  ? 

A.  The  Wintield,  the  Winter  and  the  Wonder  and 
the  Winslow  were  not  valid  locations. 

Q.  Well,  that  is  your— you  are  just  simply  inter- 
preting that,  the  validity  of  those  locations  according 
to  your  idea?        A.  No. 

Q.  There  had  been  attempts  to  locate  them,  hadn't 
there  ? 

A.  There  had  been  attempts  to  locate  them,  yes. 

Q.  And  there  was  work  done  there? 
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A.  There  was  work  done  by  the  claimants  that 
located  ahead  of  them. 

Q.  There  had  been  work  done  by  them,  too,  hadn't 
there,  on  these  placer  claims'?        A.  No. 

Q.  You  say  that  there  was  no  work  there  ? 

A.  No. 

Q.  Never  had  been  done  by  the  placer  claimants 

up  to  1907?    [ise] 

A.  The  Winter,  the  Wonder  and  the  Winfield  and 
the  Winslow. 

Q.  That  is  what  I  am  asking  you  about.  I  say,  do 
you  know  and  do  you  testify  that  there  was  no  work 
done  upon  those  placer  claims,  on  those  four  claims 
up  to  1907'? 

A.  Yes,  sir ;  there  was  none  done  under  those  names 
on  those  claims. 

Q.  None  done  under  those  names  at  alH 

A.  Yes. 

Q.  You  are  positive  of  that,  are  you'? 

A.  Yes,  sir ;  the  record  is  the  best  proof  of  that. 

Q.  I  am  asking  you  of  your  own  knowledge.  You 
say  you  had  some  information  about  it.  I  want  to 
find  ouf? 

A.  Well,  I  would  refer  you  to  the  records  in  case 
I  am  in  error. 

Q.  I  am  not  asking  you  about  the  record.  We 
will  have  the  record  at  the  proper  time.  I  am  asking 
you  whether  you  know  there  was  no  work  done  on 
those  four  claims,  and  whether  you  will  testify  now 
of  your  own  knowledge  that  there  was  no  work  done 
on  those  placer  claims,  those  four  claims? 
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A.  No;  I  don't  know  really  what  the  record  shows. 

Q.  Now,  you  don't  know  whether  they  were  prop- 
erly located  at  that  time  hecause  you  did  not  examine 
the  corners'?  Haven't  you  so  testified  you  did  not 
examine  the  corners'? 

A.  As  far  as  that  would  enable  me  to  judge 
whether  they  were  properly  located  or  not,  I  don't 
know  whether  they  were  properly  located. 

Q.  You  don't  know  whether  they  had  been  or  not. 
But  you  knew  and  did  have  information  that  the  San 
Francisco  Chemical  Company  claimed  these  claims 
which  are  shown  on  this  map,  at  the  time  you  made 
your  locations?        A.  Yes,  sir. 

Q.  And  their  occupancy  at  that  time  was  the  occu- 
pancy that  a  [187]  placer  location  could  give 
them?        A.  Yes,  sir. 

Q.  And  of  all  those  claims? 

A.  Well,  on  some  of  them  it  was  not  such  an  occu- 
pancy as  a  valid  placer  location  would  give. 

Q.  That  is  your  opinion  about  it  ? 

A.  I  won't  say  that  altogether. 

Q.  There  was  some  occupancy  and  some  evidences 
of  work  done,  was  there  not  ?        A.  Yes,  sir. 

Q.  And  you  had  knowledge  of  this  w^ork  that  was 
done  at  the  time  you  made  these  locations — saw  it 
there  ? 

A.  I  saw  work  there.  I  don't  know-  w^iat  it  had 
been  done  for. 

Q.  Well,  there  was  open  cuts,  w^asn't  there  and 
some  tunnel  work  on  those  claims?        A.  Yes,  sir. 

Q.  And  there  was  plenty  of  evidence  there  indicat- 
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ing  that  someone  was  working  this  property? 

A.  It  would  not  be  evidence  that  someone  was 
working  it. 

Q.  They  were  digging  holes  in  it,  and  pits? 

A.  There  was  some  evidence  that  somebody  had 
been. 

Q.  Of  course,  they  were  not  there  every  day,  but 
there  was  evidence  there  that  some  one  had  done  work 
on  all  of  these  claims  ?        A.  On  w^hat  claims  ? 

Q.  The  placer  claims  ? 

A.  Well,  it  might  have  been  done  for  the  old  lodes, 
for  all  I  know. 

Q.  I  am  not  asking  you  what  it  was  done  for. 
That  was  on  the  property  covered  by  the  placers  ? 

A.  I  don't  know  what  it  was  done  for. 

Q.  It  was  on  the  property  covered  by  these  placer 
claims'?        A.  Yes,  sir. 

Q.  On  all  of  them?        A.  Yes,  sir.     [188] 

Q.  Now,  you  say  that  those  old  lode  locations  had 
been  abandoned  when  you  made  your  locations  ? 

A.  Yes,  sir. 

Q.  How  did  you  know  that  they  were  abandoned? 

A.  From  the  record. 

Q.  What  did  you  get  from  the  record  that  con- 
vinced you  of  that  fact  ? 

A.  The  work  for  1905  and  1906  had  not  been  done. 

Q.  Are  you  sure  of  that  ? 

A.  I  was  pretty  sure  of  it. 

Q.  Are  you  sure  of  it  now? 

A.  Yes,  sir ;  that  the  records  do  not  show  any  affi- 
davits or  proof  of  labor  for  those  years. 
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Q.  You  are  as  positive  of  that  as  anything  else  you 
have  testitied  to  in  regard  to  these  claims'? 

A.  No;  I  am  positive  about  this  according  as  I 
know  them. 

Q.  I  asked  you  whether  you  are  positive  about  this. 
Do  you  know  this? 

A.  I  don't  know  only  what  the  record  shows. 

Q.  I  am  asking  you  what  you  know,  what  it  was 
that  established  in  your  mind  the  fact  that  these  old 
lode  locations  had  been  abandoned? 

A.  The  records  show  no  work  had  been  done. 

Q.  And  you  know  that  to  be  a  fact  that  the  records 
do  show  that  ? 

A.  Well,  as  I  remember  the  facts  at  the  time,  that 
is  the  way  I  found  the  records. 

Q.  That  is  your  recollection  of  what  the  records 
show?        A.  Yes,  sir. 

Q.  Now%  the  Hickman  claim  differs  from  what  it 
was  when  you  established  it  by  drawing  in  the  claim 
from  the  east — that  is,  drawing  in  your  east  side  line, 
owing  to  a  conflict  with  a  patented  placer.  What 
placer  was  that?        A.  The  Waterloo  placer. 

Q.  That  is  a  placer  that  is  patented  to  the  San 
Francisco  Chemical     [189]     Company? 

A.  Yes,  sir. 

Q.  On  this  same  deposit  ?        A.  Yes,  sir. 

Q.  You  knew  at  tlie  time  you  made  these  locations, 
didn't  you,  Mr.  Duffield,  that  you  w^ere  going  right 
into  or  would  likely  go  into  a  contest  with  the  placer 
claims  on  this  property?        A.  Yes,  sir. 

Q.  You  had  that  information  before  you  made  any 
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surveys  or  any  locations  or  established  any  corners 

or  discoveries  ?        A.  Yes,  sir. 

Q.  And  you  understood  that  after  you  had  made 
your  map  concerning  which  you  have  testified,  and 
you  understood  that  the  location  of  all  of  these 
claims,  every  single  one  of  those  claims  which  are 
your  lode  claims,  would  be  in  conflict  with  the  claims 
with  the  placer  to  that  mineral  deposit  of  lime  phos- 
phate?       A.  Yes,  sir. 

Q.  Had  you  ever  discussed  the  location  of  these 
lode  claims  with  Mr.  Jones  ?        A.  No,  sir. 

Q.  At  no  time  ?        A.  Never. 

Q.  Or  with  anyone  representing  him  ? 

A.  No,  sir. 

Q.  Has  he  any  interest  in  these  lode  claims,  or  any 
of  them  ^        A.  No ;  absolutely  none. 

Q.  Absolutely  none.  Has  he  ever  had  any  interest 
in  any  of  them  ?        A.  Never  had  any. 

Q.  Did  you  acquire  any  information  concerning 
the  fact  that  this  country  here  where  j^ou  have  these 
lode  claims  located  was  claimed  by  the  placer  people, 
that  is,  claimed  by  the  San  Francisco  Chemical  Com- 
pany, from  any  other  source  than  the  record  prior 
to  going  up  to  Bear  Lake  ? 

A.  Why,  I  think  Mr.  Jones  told  of  a  litigation  he 
had  on  the  question     [190]     of  a  lode  or  placer. 

Q.  Did  you  have  any  inforaiation  that  Mr.  Jones 
had  at  any  time  located  these  as  placers? 

A.  Only  such  as  the  records  show. 

Q.  And  you  knew  that,  did  you?        A.  Yes,  sir. 

Q.  And  you  saw  that  at  a  time  before  you  mad€ 
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your  locations?        A.  Yes,  sir. 

Q.  And  did  you  know  or  have  any  infoitnation 
that  Jones  liad  afterwards  made  the  locations,  the 
nl(l  locations  upon  this  same  property? 

A.  I  had  the  information  that  the  records  show. 
I  don't  recollect  as  to  that  point  just  now. 

Q.  Don't  you  know  that  the  lode  locations  showed 
a  later  date  than  the  old  placer  locations? 

A.  I  don't  remember  that  just  now. 

Q.  Did  you  have  any  information  that  Mr.  Jones 
at  one  time  was  in  litigation  with  the  San  Francisco 
Chemical  Company  over  the  Waterloo  property? 

A.  Yes,  sir. 

Q.  You  knew  about  that?        A.  Yes,  sir. 

Q.  And  you  knew,  did  you  not,  that  Mr.  Jones  had 
been  in  the  employ  of  the  San  Francisco  Chemical 
Company  prior  to  that  litigation? 

A.  No ;  I  did  not  know  that. 

Q.  Well,  you  had  information  to  that  effect,  didn't 
you? 

A.  As  I  understood  he  represented  the  Mountain 
Copper  Company;  he  had  been  working  for  the 
Mountain  Copper  Company. 

Q.  That  is  your  information  that  he  represented 
the  Mountain  Copper  Company? 

A.  That  is  the  way  I  remember  it.  I  don't  think 
I  ever  heard  of  Ms  representing  the  San  Francisco 
Chemical  Company.     [191] 

Q.  Did  you  ever  know  that  he  was  employed  by  the 
San  Francisco  Chemical  Company? 

A.  No ;  I  never  knew  that. 
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Q.  Now,  calling  your  attention,  Mr.  Duffield,  to 
the  discovery  of  the  Wayne,  what  kind  of  a  post  or 
monument  did  you  place  there  ? 

A.  I  think  that  was  originally  a  cottonwood  and  I 
replaced  it  with  a  4x4  later  on. 

Q.  Give  us  the  size  and  dimensions  of  the  partic- 
ular post  which  was  there  ? 

A.  There  was  an  old  post  there  about  8  inches  in 
diameter,  evidently  the  original  post,  and  right  along- 
side of  it  we  placed  a  4x4. 

Q.  Was  that  all  at  the  same  time  when  you — 

A.  Well,  during  the  ten  days  that  we  were  staking. 

Q.  Well,  did  you  put  the  second  post  there  at  a 
different  time,  or  put  them  there  about  the  same  time 
as  the  other  post? 

A.  I  think  it  was  just  at  the  time  when  we  were 
checking  up. 

Q.  Have  you  now  any  recollection  that  that  par- 
ticular post  at  the  discovery  of  the  Wayne,  the  dis- 
covery point  of  the  Wayne,  was  replaced  prior  to 
November  of  1908? 

A.  No ;  I  have  not  any  recollection  of  that. 

Q.  You  don't  know? 

A.  No ;  I  don 't  remember  that. 

Q.  Calling  your  attention  to  the  angle  stake  on  the 
Columbia ;  I  will  ask  you  to  describe  the  angle  stake, 
all  the  angle  stakes,  the  four  angle  stakes  on  this 
Columbia  claim. 

A.  The  four  angle  stakes  on  the  Columbia  as  I  re- 
member them  were  cottonwoods. 
Q.  Well,  give  us  the  size  of  them  all. 
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A.  They  were  all  from  4  inehes  in  diameter  as  orig- 
inally placed,  were  5  feet  long  and  every  one  of  thorn 
had  a  little  base  of  rocks,  a  little  [192]  mound  of 
rocks  under  it. 

Q.  That  is  the  description  of  all  of  them.  They 
were  all  ])ractically  the  same  in  that  regard  as  to  size 
and  manner  in  which  they  were  placed? 

A.  That  is  practically  the  description  of  them  as 
originally  placed. 

Q.  Now,  then,  were  they  changed  in  any  way  or 
replaced  prior  to  November,  1908,  when  you  say  that 
you  paid  especial  attention  to  the  stakes? 

A.  I  don't  remember  about  them  in  1008.  The 
men  that  were  doing  our  assessment  w^ork  had  in- 
struction to  replace  them  all  where  they  needed  it. 

Q.  You  haven't  any  recollection  as  to  what  was 
done?        A.  I  don't  recollect  that  just  now. 

Q.  What? 

A.  I  don't  recollect  there.  Now,  I  recall  the  angle 
post  No.  2  of  the  Columbia  was  replaced  by  a  4x4; 
that  is  right  at  our  workings. 

Q.  When  was  that  replaced  ? 

A.  That  was  done  while  the  assessment  work  was 
being  done. 

Q.  That  was  after  or  during  November  ? 

A.  It  was  during. 

Q.  I  am  speaking  whether  any  changes  had  been 
made  up  to  November  that  you  know,  or  if  you  don't 
know. 

A.  I  don't  know;  I  don't  remember  about  those. 

Q.  Now,  then,  as  to  the  angle  in  the  Hickman.     I 
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call  your  attention  to  the  south   end   center  of   the 

Hickman.     What  kind  of  a  post  did  you  have  there  ? 

A.  I  think  that  was  a  cottonwood. 

Q.  Have  you  a  distinct  recollection  in  regard  to  it  f 

A.  No ;  I  have  not. 

Q.  Give  us  the  size  and  so  on,  the  manner  in  which 
it  was  placed? 

A.  Well,  all  the  stakes  that  I  used  and  cut  were 
good  sized.     [193] 

Q.  That  doesn  't  mean  much  ? 

A.  And  I  placed  such  a  one  there. 

Q.  Give  us  the  size  of  the  stake,  the  center  end 
stake. 

A.  I  don 't  remember  that  exactly,  but  I  am  pretty 
sure  it  was  at  least  4  inches. 

Q.  At  the  top?        A.  At  the  top. 

Q.  How  long  ?        A.  5  feet  as  originally  placed. 

Q.  Any  mound  around  it? 

A.  I  don't  recollect  that. 

Q.  Was  there  any  change  made  in  that  post  up  to 
November,  1908,  to  your  knowledge  ? 

A.  No;  I  don't  remember  of  any. 

Q.  Calling  your  attention  to  the  discovery  post  of 
the  Hickman :  describe  that  to  us. 

A.  It  was  a  4x4  replacing  a — I  replaced  that  in 
1908. 

Q.  That  was  in  November? 

A.  I  replaced  the  original  pine  stake  there  before 
— well,  let  us  see,  that  is  along  about  the  time  the 
assessment  was  done. 

Q.  I  am  asking  you  about  November,  just  before 
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that,  Mr.  DufficUl.     Was  that  post  replaced  before 
November,  IJKX^? 

A.  No;  I  am  not  sure.     I  think  it  was. 

Q.  You  think  it  was?        A.  I  tliink  it  was. 

Q.  What  kind  of  a  stake  was  put  in  its  place  and 
when  f 

A.  I  think  a  4x4  was  put  in  its  place. 

Q.  When,  and  by  whom? 

A.  I  don't  remember  now  just  by  whom. 

Q.  Whenf 

A.  I  til  ink  that  was  in  January,  along  early  in  Jan- 
uary, 1908. 

Q.  1908,  in  the  early  part  of  January,  1908? 

A.  Yes. 

Q.  After  that  was  any  change  made  up  to  Novem- 
ber?    [194]         A.  I  don't  know  of  any. 

Q.  Calling  your  attention  to  comer  No.  3  of  the 
Mt.  Pleasant,  what  kind  of  a  stake  was  there  there? 

A.  I  think  that  was  a  fence  post,  an  old  fence  post 
I  brought  down  from  town  with  us,  either  that  or  a 
4x4  and  I  don 't  remember  distinctly  about  that  now. 

Q.  Can  you  give  us  any  idea  as  to  the  form,  size 
and  dimensions,  and  manner  in  which  it  was  placed 
at  that  particular  corner? 

A.  Well,  as  I  don't  remember  the  post  distinctly  I 
can't  very  well  do  that. 

Q.  All  right.  Calling  your  attention  then  to  the 
northwest  corner  of  the  Mt.  Pleasant,  what  kind  of  a 
post  was  there  there  and  how  was  it  placed  ? 

A.  The  northwest?  That  was  a  4x4,  four  feet 
eight  inches  long  set  in  a  ground  with  rocks  around 
the  base. 
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Q.  You  remember  that  particularly? 

A.  I  remember  that  as  originally  located. 

Q.  Was  there  any  change  made  in  that  up  to  No- 
vember, 1908?        A.  I  don't  know  of  any. 

Q.  And  the  north  end  center  of  the  Overton,  what 
kind  of  a  post  did  you  have  there  ? 

A.  We  had  a  4x4. 

Q.  You  remember  that,  do  you  ?        A.  Yes,  sir. 

Q.  And  how  was  it  placed*? 

A.  It  was  placed  right  alongside  by  the  old  un- 
marked post  which  we  had  temporarily  used. 

Q.  Nailed  to  it? 

A.  I  don't  recollect  that;  it  may  have  been. 

Q.  How  long  was  it  ? 

A.  Four  feet  eight  inches.     [195] 

Q.  Set  in  the  ground? 

A.  Yes,  sir;  right  at  the  base  of  the  other,  right 
alongside  of  the  old  post. 

Q.  Did  you  dig  any  hole  for  this  pew  post  that  you 
put  in  there,  or  merely  set  it  up  against  another  one  ? 

A.  Oh,  we  dug  a  hole  about  four  or  five  inches  I 
should  say  and  piled  a  few  rocks  around  it. 

Q.  And  then  nailed  it  to  the  other  post? 

A.  I  don't  remember  now. 

Q.  Have  no  recollection  of  that  ?        A.  No. 

Q.  And  how  about  the  end  center  ? 

A.  The  other  end  center  of  the  Overton  ? 

Q.  To  the  south? 

A.  Well,  that  was  a  monument  further  up  right  in 
the  wagon  road. 

Q.  Now,  then,  how  high  was  that? 
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A.  Well,  that  was  a  good  heiglit.  The  n»cks  were 
plentiful  tJiere. 

Q.  How  large  a  base  did  you  have! 

A.  That  had  a  base  there  of  about  four  feet. 

(^.   I  low  liigli  was  yuur  monument  f 

A.   It  was  fully  four  feet. 

(^.  Did  you  measure  it  f        A.  Yes,  sir. 

q.  How?         A.  By  eye. 

Q.  By  your  eye'?        A.  Yes,  sir. 

Q.  Can  you  measure  by  your  eye  *? 

A.  I  can  tell  pretty  well. 

Q.  1  am  not  asking  you  how  well,  but  I  am  asking 
whether  you  can  measure  the  exact  number  of  feet 
simply  with  your  eye,  without  any  instrument  and 
without  a  tape  or  other  means  f 

A.  I  can  get  a  good  common  sense  measurement 
with  my  eye. 

Q.  That  is  the  kind  of  measurements  you  made 
here? 

A.  That  particular  one,  but  I  had  a  special  reason 
for  doing  that.     [196] 

Q.  Did  you  measure  all  of  them  at  that  time? 

A.  No,  sir. 

Q.  You  took  a  tape  to  the  others  ? 

A.  No ;  not  always. 

Q.  What  did  you  take  ?  You  didn  't  trust  your  eye, 
did  you  ?        A.  Sometimes. 

Q.  When  ?        A.  Whenever  it  was  handy  to  do  so. 

Q.  But  you  didn't  make  any  measurements,  you 
did  not  make  it  a  rule  to  make  measurements  of  any 
of  those  posts'? 
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A.  As  a  rule  our  posts  are  so  large  we  didn't  need 
to  measure  them. 

Q.  You  didn't  measure  them? 

A.  There  was  no  need  to  measure  them ;  they  were 
so  obvious  that  we  didn't  need  to  measure  them. 

Q.  You  didn't  measure  them?        A.  No. 

Q.  And  the  monuments  you  erected  at  different 
places  in  placing  posts,  you  did  not  measure  them, 
did  you  ?        A.  How  do  you  mean  by  measuring  ? 

Q.  Take  any  measurements  as  to  the  height  with 
a  tape  or  other  means  of — 

A.  We  did  measure  them  with  a  tape  or  other 
means. 

Q.  Any  of  the  monuments  ?        A.  Some  of  them. 

Q,  You  measured  some  that  way?        A.  Yes,  sir. 

Q.  Which  ones? 

A.  Well,  most  of  our  discovery  stakes  as  we  set 
them  we  measured  them. 

Q.  I  am  talking  about  the  monuments,  I  mean  stone 
monuments.        A.  Well,  a  stake  is  a  monument. 

Q.  I  say  stone  monuments,  not  the  stakes. 

A.  Well,  on  [197]  the  stone  monuments  we  used 
common  sense  in  the  measurement. 

Q.  Never  measured  any  of  them  ? 

A.  Oh,  yes;  measured  them. 

Q.  Never  measured  anything  ? 

A.  You  state  '* never  measured  anything"? 

Q.  I  say  measured  any  of  them? 

A.  Yes,  sir;  such  measurements  as  I  have  de- 
scribed. 

Q.  Did  you  receive  a  notice  from  Mr.  Taylor,  the 
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agent  of  the  San  Franeiseo  Chemical  Company,  dur- 
ing the  month  of  April  1910,  here  at  Salt  Lake! 

A.  I  have  forgotten  it  if  I  did. 

Q.  Did  you  receive  a  registered  letter  from  him? 

A.  I  d(m't  remember  of  any. 

Q.  Don't  remember  any  letter  at  all  f 

A.  April,  1910? 

Q.  Yes,  sir.        A.  No;  I  don't  remember  it. 

Mr.  BUDGE.— I  will  ask  you, 'Judge  Dey,  if  you 
have  made  any  endeavor  to  find  the  letter  that  was 
sent  to  Mr.  Duffield  by  Mr.  Taylor  during  the  month 
of  April,  1910,  which  was  received  here  at  Salt  Lake 
as  I  remember  it  on  the  16th  day  of  April. 

Mr.  DEY.— Mr.  Jack,  will  you  do  that? 

WITNESS.— The  16th  of  April? 

Mr.  BUDGE.— Yes;  I  think  about  that  date. 

WITNESS.— Was  it  Jeffs  or  Duffield? 

Mr.  BUDGE.— It  was  signed  for  by  Mr.  Jeffs  but 
sent  to  Mr.  Duffiold. 

Mr.  JACK. — I  have  some  recollection  of  such  a 
letter. 

WITNESS.— I  don't  think  I  ever  saw  it.     [198] 

Mr.  DEY. — I  have  no  objection  to  your  using  a 
copy  of  it. 

Mr.  BUDGE. — I  have  a  carbon  copy  of  it  here. 

Mr.  DEY.— All  right;  submit  it  to  Mr.  Jack. 

(Letter  submitted  to  Mr.  Jack.)  We  will  admit 
that  this  is  a  copy  of  the  original  that  was  received 
by  Mr.  Jeffs. 

Q.  Mr.  Duffield  will  recollect  it  by  seeing  it,  pos- 
sibly. 
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A.  No;  that  was  evidently  filed  without  my  ever 
seeing  it.     I  do  not  recollect  it. 

Mr.  BUDGE. — Well,  we  will  read  this  into  the  rec- 
ord as  follows : 

[Exhibit:   Letter,   Dated  April   13,    1910— Jos.   J. 
Taylor  to  M.  S.  Duffield.] 
SAN  FRANCISCO  CHEMICAL  COMPANY: 
Telephone  52. 
Post  Office  box  87. 

Montpelier,  Idaho,  April  13,  1910. 
Mr.  Morse  S.  Duffield, 
Dooly  Building, 
Salt  Lake  City. 
Sir: 

Mr.  George  Hoff  to-day  attempted  to  commence 
work  on  our  claims  here  claiming  that  he  was  acting 
under  your  orders.  He  was  notified  that  he  was 
trespassing  and  would  held  responsible  for  such 
trespass.  On  behalf  of  the  owners  of  these  phos- 
phate claims  I  wish  to  notify  you  that  any  such  acts 
by  him  or  anyone  else  claiming  to  act  under  orders 
will  be  considered  a  trespass  and  you  and  your  agents 
will  held  responsible  for  all  damage  or  trouble  that 
may  result  from  s/^uch  trespass. 

Yours, 
JOSEPH  J.  TAYLOR.     [199] 
Mr.  BUDGE.— You  admit,  Judge  Dey,  that  this 
letter  was  received  on  or  about  April  16th,  by  Mr. 
Jeffs,  one  of  the  complainants? 

Mr.  DEY. — ^Yes ;  by  Mr.  Jeffs,  one  of  the  complain- 
ants. 
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Q.  Do  you  reeollect  some  controversy  arising  dur- 
ing the  fall  of  19(')8,  at  the  time  you  were  doing  your 
assessment  there  on  those  claims'?        A.  Yes,  sir. 

Q.  You  do  remember.  Just  tell  us  what  occurred 
there  t 

A.  Why,  as  I  remember  it,  my  men,  the  Wilcox 
brothers,  drove  onto  the  Overton  lode  claim  with  a 
wagon  and  camping  outfit  and  started  to  pitch  camp, 
and  I  don't  know  who  it  was,  but  somebody  pretend- 
ing to  represent  the  San  Francisco  Chemical  Com- 
pany ordered  them  off. 

Q.  Yes ;  and  the  Wilcox  boys  went  off  ? 

A.  Yes ;  and  reported  to  us,  to  Mr.  Jeffs  and  my- 
self, here  in  Salt  Lake  City,  and  we  commenced  suit 
then,  I  think. 

Q.  You  got  out  an  order  of  injunction,  did  you  not? 

A.  I  don't  remember. 

Q.  Restraining  these  people  from  interfering  with 
your  doing  assessment  work  ? 

A.  I  don't  know  just  what  the  legal  steps  were. 

Q.  Don't  you  remember  there  was  an  order  issued 
to  that  effect,  or  do  you  remember  ? 

A.  I  think  that  is  what  it  was. 

Mr.  JACK. — The  injunction  applied  to  all  of  the 
claims. 

Q.  Now,  were  you  familiar  with  the  arrangement 
that  was  entered  into  between  the  San  Francisco 
Chemical  Company  and  yourself,  or  your  attorneys 
after  this  suit  was  instituted  with  reference  to  work 
to  be  thereafter  done  ? 

A.  Why,  as  I  remember     [200]     it,  the  case  was 
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dismissed  without  prejudice  to  either  placer  or  lode 

claims. 

Q.  Do  you  remember  whether  or  not  there  was  any 
imderstanding  at  that  time  that  you  would  be  per- 
mitted to  go  on  this  land  and  do  assessment  work  for 
the  year  1908  only  ?        A.  No ;  I  don't  think  so. 
Q.  You  don't  remember  anything  about  that? 
A.  No. 

Q.  Did  you  consult  with  your  counsel  as  to  the  ar- 
rangement that  was  made  in  this  matter  ? 
A.  Yes,  sir ;  I  left  the  matter  in  their  hands. 
Mr.  BUDGE. — Judge  Dey,  I  desire  to  submit  to 
the  witness  some  letters  and  telegrams  that  I  want  to 
put  in  on  cross-examination  simplj^  to  explain  the 
whole  situation.     Have  you  any  objection  to  those*? 

Mr.  DEY. — We  object  to  them  as  wholly  imma- 
terial. 

Mr.  BUDGE, — I  will  read  them  in  evidence  as  fol- 
lows : 

[Exhibit:  Letter,  Dated  November  19, 1908— Charles 
C.  Dey  to  Goodfellow  &  Eells.] 
DEY  and  HOPPAUGH. 
Counselors  at  Law. 
Auerbach  Block. 
Salt  Lake  City,  Utah,  November  19,  1908. 
Charles  C.  Dey. 
Al.  L.  Hoppaugh. 
George  W.  Parks. 
Messrs.  Goodfellow  &  Eells, 
Counselors  at  Law, 

430  California  Street, 

San  Francisco,  California. 
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Gentlemen : — 

Pursuant  to  understiindinjj:  with  your  Mr.  Eells,  I 
have,  upon  my  return,  sul)mitted  to  clients  and  as- 
sociate counsel,  the  suggestion  that  they  direct  a  dis- 
missal of  the  bill  of  complaint  [201]  filed  in  the 
U.  S.  Circuit  Court  for  the  District  of  Idaho,  and 
of  the  restraining  order  issued  thereon.  This  they 
are  willing  to  do,  with  your  assurance  that  they  may 
proceed  to  do,  or  cause  to  be  done,  the  annual  assess- 
ment work  upon  the  thirteen  lode  locations  described 
in  said  bill  of  complaint,  for  the  year  1908,  and  annu- 
ally thereafter  until  the  question  of  the  validity  and 
right  of  possession  thereof,  as  against  the  placer  lo- 
cations, may  be  adjudicated  in  an  adverse  suit  when 
either  party  makes  application  for  U.  S.  Patent.  It 
goes  without  saying  that  neither  of  the  parties  are  in 
any  manner  to  be  prejudiced  in  asserting  and  main- 
taining their  several  and  respective  rights,  nor  do 
they  waive  any  right  of  possession  they  are,  or  may 
be,  lawfully  entitled  to,  or  any  legal  rights  whatsoever 
by  reason  of  such  permission  being  given  to  said 
complainants  as  aforesaid.  Also,  it  is  to  be  under- 
stood that  said  complainants,  in  doing  such  annual 
work,  shall  not  unnecessarily  interfere  with  any  of 
the  workings  of  the  placer  claims,  or  remove  from  the 
premises  any  phosphorite,  or  any  other  valuable 
minerals,  or  impede  in  any  manner,  the  performance 
of  the  annual  labor  upon  the  unpatented  placer  min- 
ing locations. 

Upon  receipt  of  this,  if  you  will  wire  (at  my  ex- 
pense) your  approval,  with  such  appropriate  modi- 
fications as  you  desire,  and  permit  the  assessment 
work  to  commence  on  Tuesday  next,  November  24th, 
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I  will  see  to  it  that  an  order  is  at  once  entered  dis- 
missing the  bill  of  complaint,  etc. 

Yours  truly, 

CHARLES  C.  DEY. 
CCD/CC     [202] 

[Exhibit:  Letter,  Dated  November  23,  1908, 
Goodfellow  &  Eells  to  Charles  C.  Dey.] 

(Copy.) 
Charles  C.  Dey,  Esq.,  Nov.  23rd,  1908. 

Auerbach  Block, 

Salt  Lake  City,  Utah. 
Referring  to  your  le^er  of  19th  inst.,  we  represent 
persons  claiming  both  placer  and  lode  locations  prior 
to  yours  on  lands  mentioned,  besides  Waterloo  pat- 
ent. Nevertheless,  to  avoid  present  litigation  and 
perhaps  violence,  we  agree  that  plaintiffs  in  Duffield 
vs.  Goodfellow,  may  peaceable  perform  assessment 
work  on  lode  claims  described  in  that  complaint  for 
this  year  only,  without  otherwise  disturbing  our 
clients  possession  or  prejudice  to  any  claims  for  lode 
or  placer  asserted  by  your  clients  or  ours ;  conditions 
otherwise  as  stated  in  your  letter.  If  you  will  dis- 
miss actions  on  these  terms,  wire  us  and  we  will  in- 
struct Idaho  agent  accordingly. 

GOODFELLOW  &  EELLS. 

[Exhibit:  Telegram,  Dated  November  24,  1908, 
Charles  C.  Dey  to  Groodfellow  &  Eells.] 
THE  WESTERN  UNION  TELEGRAPH  COM- 
PANY 

Received  at  S.  E.  Corner  Pine  and  Montgomery  Sts., 

San  Francisco,  Calif. 
58.  X.  RR    HG   21  paid  X   209. 
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Salt  Lake,  Ut,  Nov.  24-08. 
Goodfelluw  and  Eells,  Attorneys, 

400  Calif.  Street,  San  Francisco. 
Immediate  answer  required. 

We  dismiss  action  upon  conditions  stated  in  your 
telegram  covering  this  year's  work  leaving  future 
work  for  adjustment  when  occasion  arises.     [203] 

CHARLES  C.  DEY. 
9:33  A.M. 

[Exhibit:  Letter,  Dated  November  24,  1908,  Charles 

C.  Dey  to  Goodfellow  &  EeUs.] 

DEY  and  HOPPAUGH, 

Counselors  at  Law. 
Areuhsich  Block. 

Salt  Lake  City,  Utah,  Nov.  24, 1908. 
Charles  C.  Dey. 
A.  L.  Hoppaugh. 
George  W.  Parks. 
Messrs.  Goodfellow  and  Eells, 
Counselors  at  Law, 

430  California  Street, 

San  Francisco,  California. 
Gentlemen : — 

I  now  confirm  respectively  telegram  of  November 
23rd,  reading : 

"Referring  to  your  letter  of  19th  inst.,  we  repre- 
sent persons  claiming  both  placer  and  lode  locations 
prior  to  yours  on  lands  mentioned,  besides  Waterloo 
patent.  Nevertheless,  to  avert  present  litigation  and 
perhaps  violence,  we  agree  that  plaintiffs  in  Duffield 
versus  Goodfellow,  may  peaceable  perform  assess- 
ment work  on  lode  claims  described  in  that  complaint 
for  this  year  only,  without  otherwise  disturbing  our 
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clients  possession  or  prejudice  to  any  claims  for  lode 
or  placer  asserted  by  your  clients  or  ours  conditions 
otherwise  as  stated  in  your  letter  if  you  will  dismiss 
action  on  these  terms  wire  us  and  we  will  instruct 
Idaho  agent  accordingly." 

And  my  reply  of  this  date,  reading : 

"We  dismiss  action  upon  conditions  stated  in  your 
telegram  covering  this  year's  work,  leaving  future 
work  for  adjustment  [204]  when  occasion  re- 
quires." 

The  statement  in  your  telegram  referring  to  your 
"lode"  location  is  something  I  have  not  been  advised 
as  to. 

I  sincerely  trust  this  matter  will  continue  to  be 
amicably  arranged  until  the  question  involved  can  be 
finally  determined,  and  I  have  no  doubt  if  you  remain 
in  charge  of  the  same  that  such  will  be  the  outcome. 

I  have  instructed  Mr.  Gough  to  immediately  enter 
dismissal  of  bill  of  complaint. 

Yours  truly, 

CHALi^ES  C.  DEY. 

[Exhibit:  Letter,  Dated  November  28,  1908 — Dey  & 

Hoppaugh  to  Goodfellow  &  Eells.] 

DEY  and  HOPPAUGH. 

Counselors  at  Law. 
Auerbach  Block. 
Salt  Lake  City,  Utah,  November  28,  1908. 
Charles  C.  Dey. 
A.  L.  Hoppaugh. 
George  W.  Parks. 
Messrs.  Goodfellow  and  Eells, 
430  California  Street, 

San  Francisco,  California. 
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Oentlcmeii: — 

Enclosed  please  tiiid  coj)}-  of  praecipe  sent  to  the 
Clerk  of  the  U.  S.  Circuit  Court  at  Boise,  Idaho. 

Yours  truly, 
CCD/CC  DEY  and  HOPPAUGH. 

Q.  Do  you  know  what  work  was  done  by  your  em- 
ployees at  the  time  they  went  there  in  1906,  after  the 
arrangement  had  been  made  ([205]  between  the 
San  Francisco  Chemical  Company  and  yourself  and 
after  that  suit  had  been  dismissed? 

A.  The  work  for  1909  was  done  immediately  fol- 
lowing the  work  for  1908. 

Q.  You  stayed  there  and  did  work  for  both  years'? 

A.  Yes;  without  objection. 

Q.  Well,  were  you  there  ? 

A.  I  made  several  visits  while  they  were  doing  the 
work. 

Q.  Do  you  know  whether  any  objection  was  made 
or  not  except  when  you  were  there  ? 

A.  I  never  heard  of  any  from  my  men. 

Q.  You  don't  know  of  your  own  knowledge  except 
when  you  were  there  ? 

A.  Only  when  I  was  there,  but  my  men  would  have 
reported  it  when  I  was  not  there. 

Q.  You  knew  at  the  time  you  made  these  lode  loca- 
tions and  at  a  time  you  understood  that  there  were 
placer  locations  upon  this  same  property?  You 
knew  from  the  notices  of  location  of  the  placer  claims, 
as  well  as  from  the  work  that  had  been  done  upon 
those  claims  that  the  property  was  being  claimed  by 
the  placer  locators  for  this  particular  deposit  of  lime 
phosphate  ?        A.  Yes,  sir. 
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Q.  Now,  calling  your  attention  to  that  deposit,  Mr. 
Duffield,  you  say  that  the  phosphate  is  between  lime- 
stone, two  layers  of  limestone,  one  above  and  one  be- 
low?       A.  Yes. 

Q.  Now,  just  describe  to  us  this  phosphate  deposit, 
the  i^hosphate,  not  the  other  surrounding  rocks,  but 
just  the  phosphate. 

A.  The  phosphate  measures  consists  of  about  sixty 
to  eighty  feet  of  strata  of  high  grade  phosphate  vein 
varying  or  alternating  with  smaller  strata  of  shale 
and  smaller  strata  of  limestone.     [206] 

Q.  And  smaller  strata  of  chert? 

A.  Occasionally. 

Q.  Yes;  and  it  alternates  throughout  the  entire 
series,  does  it?  That  is,  it  is  a  series  of  lime  phos- 
phate ?        A.  It  is  a  zone  of  phosphate. 

Q.  A  series.     Now,  what  is  chert,  Mr.  Duffield  ? 

A.  Chert  is  a  silicious  lime,  silicious  limestone. 

Q.  Silicious  limestone.  And  does  that  occur  many 
times  in  this  series,  chert  ?        A.  In  the  series  ? 

Q.  Yes. 

A.  I  don't  remember  seeing  much  chert  in  the 
series. 

Q.  Very  little?        A.  No. 

Q.  Well,  there  is  some  you  remember,  do  you? 

A.  No — well,  I  don't  know;  occasionally  a  nodule 
maybe. 

Q.  Didn't  you  say  in  your  direct  examination  that 
it  was  overlaid  by  chert  ? 

A.  Well,  the  hanging-wall  north  of  Montpelier 
Canyon  is  chert,  I  think,  a  mass  of  chert  limestone 
that  lies  next  to  it. 
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Q.  Is  that  what  you  call  chert  t 

A.  I  never  examined  it  <'.in'fully.  T  always  con- 
sidered it  chert. 

Q.  The  hani^iii^-wall  of  what  did  yuu  call  it? 

A.  Of  the  phosphate  series. 

Q.  You  say  that  was  on  the  east  side  of  the  canyon  ? 

A.  The  north  side  of  the  canyon. 

Q.  And  that  what  you  call  the  hanging- wall  is  what 
you  call  chert,  is  it? 

A.  Well,  I  don't  know  that  it  comes  right  down 
exactly  to  the  phosphate  series  so  as  to  make  an  actual 
hanging-wall,  hut  in  the  general  description,  I  should 
call  that  chert  the  hanging-wall.     [207] 

Q.  Now,  I  think  you  stated  in  this  series  there  was 
there  alternating  deposits  of  phosphate  in  between 
alternating  deposits  of  limestone  and  so  on?    ^ 

A.  And  shale. 

Q.  And  shale?        A.  Yes,  sir. 

Q.  That  is  true?        A.  Yes,  sir. 

Q.  And  they  are  of  varying  thickness  ? 

A.  Yes,  sir. 

Q.  That  is,  limestone  might  separate  two  deposits 
of  jjhosphate  and  shale  might  separate  two  more? 

A.  Yes,  sir. 

Q.  That  is  correct.  Do  any  of  these  what  you 
have  called  veins  of  phosphate,  connect  with  another, 
or  are  they  simply  distinguished  from  one  another? 

A.  I  don't  think  enough  work  has  been  done  in 
the  whole  field  to  tell  whether  they  do  or  not. 

Q.  Well,  from  your  observation  what  is  the  con- 
dition? So  as  to  explain  myself,  do  you  know 
whether  any  of  this,  what  you  have  called  veins  of 
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phosphate  rock —        A.  Yes. 

Q.  Broke  through  the  shale  or  limestone  in  be- 
tween the  two  veins  and  connect  with  one  another,  or 
do  they  lie  parallel  to  each  one  of  the  series  *? 

A.  I  don't  think  they  break  through  the  shale  any- 
where, but  the  shale  disappears  in  places. 

Q.  But  they  run  parallel  where  more  than  two  or 
more  than  one  vein  of  phosphate,  as  you  call  it  ? 

A.  There  is  not  enough  work  done  to  tell  whether 
that  will  hold  true  throughout  the  entire  region. 

Q.  So  far  as  you  have  observed  % 

A.  I  have  seen  a  few  things  that  leads  me  to  think 
that  there  will  be  a  lens  formed  in  these  phosphate 
veins. 

Q.  What  do  you  mean  by  that? 

A.  They  will  be  more  or  less  oval  shape,  and  they 
will  pinch  out  and  bulge  out.     [208] 

Q.  Have  you  seen  any  there  widen  and  narrow 
out? 

A.  Why,  I  have  seen — I  don't  recollect  just  where 
I  have  seen  it  now — yes ;  I  think  I  have  seen  that 
right  on  the  Cumberland  lode. 

Q.  On  the  Cumberland? 

A.  If  I  remember  right. 

Q.  Just  describe  the  condition  that  you  have  seen 
on  the  Cumberland  ? 

A.  There  is  some  strata  there,  small  strata  of  phos- 
phate rock  that  is  separated  from  other  strata  by 
shale,  and  I  thought  I  detected  there  instances  of  the 
shale  petering  out  and  the  phosphate  widening;  as 
the  shale  would  narrow  the  phosphate  would  widen 
out. 
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Q.  In  other  words,  when  you  come  to  the  end  of 
where  the  shale  pinched  out  tlie  phosphate  was  there 
as  a  bed,  was  it  f        A.  Yes. 

Q.  Have  you  noticed  that  on  the  Cumberland  ? 

A.  I  think  there  is  an  instance  there. 

Q.  Is  that  the  only  instance  that  you  know  of? 

A.  There  are  other  instances  in  the  field. 

Q.  Where  f 

A.  Down  at  Brazer  Canyon,  I  think  there  is  one 
or  two  places  where  there  has  been  enough  work  done 
to  give  you  that  idea. 

Q.  Is  it  a  question  of  idea  or  fact? 

A.  It  is  all  a  question  of  idea. 

Q.  Is  it  a  fact  that  you  have  seen  this  condition 
that  have  described  dow^n  in  Brazer  Canyon? 

A.  It  is  a  fact  in  Brazer  Canyon  that  the  vein  of 
phosphate  exists  and — 

Q.  I  am  not  asking  you  that  at  all.  That  is  not 
the  question.        A.  That  is  what  you  said.     [209] 

Q.  I  am  asking  you  whether  you  have  seen  any 
condition  in  Brazer  Canyon  where  the  shale  in  be- 
tween the  phosphate  beds  had  ended  and  had  been 
superseded  by  a  solid  deposit  of  phosphate  ? 

A.  I  won't  say  that  it  actually  ended  there,  but  it 
varies  in  thickness,  the  shale. 

Q.  Varies  in  thickness,  but  other  layers  where  the 
shale  exists,  it  is  between  the  two  beds  of  phosphate, 
but  the  phosphate  does  not  break  the  shale  ? 

A.  Well,  there  has  not  been  enough  work  to  tell 
whether  it  does  it  or  not. 

Q.  Have  you  ever  seen  it? 

A.  Not  where  it  actually  broke  through. 
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Q.  You  never  see  it  on  the  Cumberland  vein  where 
it  actually  broke  through,  do  you? 

A.  I  don't  remember  it  breaking  through. 
iQ.  What  you  assume  is  that  the  Cumberland  is  of 
a  similar  condition  that  you  see  down  at  Brazer  Can- 
yon ?  That  is,  that  the  shale  was  simply  of  varying 
thickness  and  the  phosphate  beds  came  closer  to- 
gether— the  phosphate  beds  on  either  side  of  the  shale 
came  a  little  closer  together  than  they  did  at  other 
places.     Is  that  what  you  mean  ? 

A.  I  mean  the  particular  fact  that  the  shale  and 
the  phosphate  vary  in  thickness  shows  that  some  day 
they  may  break  through. 

Q.  That  is  only  a  conclusion.     You  haven  ^t  seen  it. 
A.  That  is  only  a  conclusion,  that  it  does  not  break 
through. 

Q.  You  haven't  seen  any  place  where  it  does? 
A.  No ;  I  have  not. 

Q.  And  you  see  in  many  instances  where  it  does 
not,  and  in  fact  every  instance  that  you  know  of  it 
does  not?    Is  that  true  ? 

A.  In  a  great  many  instances,  because  there  is  not 
enough     [210]     work  done. 

Q.  Wherever  you  have  examined  this  series  it  has 
always  been  true  that  the  phosphate  vein  as  you  call 
it,  does  not  break  through  the  wall  in  between  it  and 
the  other  phosphate  vein  ? 
A.  So  far  as  work  is  done. 

Q.  Now,  you  said  on  your  direct  examination  that 
this  phosphate  lime  was  easily  discernible  along  this 
locality  where  these  claims  are  located  ? 
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A.  Yes,  sir. 

Q.  And  that  it  was  quite  apparent  that  you  simply 
go  along  there  and  see  this  outcrop  of  phosphate  rock 
following  along  these  claims? 

A.  Well,  the  outcrop  does  not  stand  right  out  all 
the  way. 

Q.  Oh,  no. 

A.  But  enough  so  that  you  can  trace  it. 

Q.  So  as  to  be  traceable  ? 

A.  To  be  traceable. 

Q.  It  is  not  any  more  traceable  than  the  limestone 
that  is  with  it?        A.  No. 

Q.  It  occurs  just  like  the  limestone,  does  it  not? 
That  is  underneath  and  over  it? 

A.  Yes,  sir ;  just  about  like  it. 

Q.  The  same  shape ?        A.  The  what? 

Q.  The  same  shape.  It  has  the  same  appearance 
there  along  the  line  except  as  to  color? 

A.  It  is  the  same  shape  so  far  as  being  in  place 
with  the  other  strata,  the  other  masses  of  rock. 

Q.  And  if  you  were  searching  for  limestone  you 
would  just  as  readily  discover  that  as  you  would  dis- 
cover the  phosphate  in  your  search  for  that? 

A.  Yes,  sir. 

Q.  I  now  call  your  attention  to  the  phosphate,  how 
do  you  detennine,  [211]  Mr.  Duffield,  that  certain 
deposit  is  phosphate? 

A.  By  taking  a  sample  of  it  and  sending  it  to  the 
chemist. 

Q.  Is  that  the  way  you  determined  this? 
A.  No. 
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Q.  How  did  you  determine  this  ? 
A.  Well,  that  is  right ;  we  did  send  it  to  the  chem- 
ist. 

Q.  You  did  send  it  to  the  chemist  ?  Now,  how  does 
this  compare  in  appearance  and  in  other  character- 
istics to  the  Tennessee  deposit,  concerning  which  you 
spoke  *? 

A.  As  far  as  it  is  lying  in  place  in  the  solid  mass 
of  the  mountain,  it  is  utterly  different  from  the  Ten- 
nessee deposit. 

Q.  Well,  I  am  asking  you  about  the  principal 
nature  of  the  rock  itself. 

A.  Well,  the  Tennessee  rock  is  as  I  remember  it 
oolitic  in  structure  and  the  texture  is  similar  to  this. 

Q.  This  is  the  oolitic,  is  it  %        A.  Yes,  sir. 

Q.  Now,  you  say  the  manner  of  occurrence  is 
different  you  say  from  what  is  down  in  Tennessee  ? 

A.  Yes,  sir. 

Q.  You  stated,  didn't  you,  you  did  not  know  what 
was  under  that  bed  down  in  Tennessee  ? 

A.  No;  I  don't  know. 

Q.  You  don't  know?        A.  I  don't  know. 

Q.  And  it  is  only  different  then  so  far  as  your  opin- 
ion goes,  as  to  what  is  over  it  % 

A.  And  that  is  enough  to  make  a  mighty  big  differ- 
ence. 

Q.  That  is  the  only  difference  ? 

A.  That  is  the  only  difference. 

Q.  It  has  a  dip  to  it? 

A.  The  same,  except  perhaps  this  is  a  greater  dip. 

Q.  This  is  a  much  greater  dip  ? 
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A.  Yes,  sir;  a  much  greater  dip.     [212] 

Q.  A  greater  angle  f 

A.  Yes,  sir;  a  much  greater  dip  to  it.  The  other 
has  a  dip  of  15  degrees  in  som«  places  as  I  remember 
it. 

Q.  And  in  other  respect  the  rock  itself  is  practi- 
cally the  same  thing,  isn't  it? 

A.  No;  the  Tennessee  rock  is  disjointed  and  filled 
with  clay  and  alluvium  in  the  cracks  and  joints  and 
broken  up  like. 

Q.  Well,  there  may  be  more  impurities  in  it,  that 
IS  to  say,  there  may  be  more  materials  in  it  that  are 
liot  phosphate  rock,  but  the  phosphate  rock  itself  is 
practically  of  the  same  quality,  isn't  it? 

A.  Practically  the  same. 

Q.  And  the  same  color  ?        A.  No. 

Q.  Except  as  it  is  stained  by  those  other  mixtures? 

A.  These  phosphates  here  are  dark  and  in   Ten- 
nessee they  were  grey,  as  I  remember  it. 

Q.  That  is  your  recollection  of  this  particular  de- 
posit in  Tennessee  is  that  it  was  grey? 

A.  The  rock  there  was  a  grey  rock. 

Q.  It  was  not  loose  in  the  gravel  dowTi  in  Ten- 
nessee ?        A.  No ;  but  overlain  by  gravel. 

Q.  The  rock  itself  was  not  the  gravel « 

A.  No. 

Q.  It  was  a  solid  mass  as  this  is  a  solid  mass? 
A.  Well,  it  was  not  near  so  solid  as  this  is. 
Q.  It  was  solid  and  required  blasting  to  economi- 
cally mine  it,  didn't  it? 
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A.  It  was  disjointed  and  broken  up. 

Q.  It  required  blasting  so  as  to  economically  mine 
it? 

A.  Yes,  sir;  although  it  was  not  absolutely  neces- 
sary. 

Q.  And  it  is  not  absolutely  necessary  here,  is  it? 
[213]        A.  Yes,  sir. 

Q.  The  only  way  you  can  do  anything  with  it  ? 

A.  The  only  way  you  can  do  anything  with  it  here. 

Q.  The  only  way  that  you  can  mine  it,  no  other  way 
except  to  blast? 

A.  I  don't  know  how  you  could  do  it. 

Q.  You  don't  know  of  any  other  way?        A.  No. 

Q.  And  that  was  the  way  that  was  done  down 
there  ?        A.  The  way  what  was  done,  the  mining? 

'Q.  Yes.        A.  As  I  remember  it. 

Q.  Now,  then,  so  far  as  the  underlying  rocks  of  the 
two  deposits,  the  Tennessee  deposit  and  this,  they 
may  be  the  same  for  aU  you  know  ? 

A.  They  may  be. 

Q.  And  the  only  difference  as  to  the  manner  of  oc- 
currence of  these  deposits  is  that  this  has  a  greater 
dip  and  a  different  covering  ? 

Mr.  DEY. — I  object  to  the  question  as  not  being 
cross-examination  and  as  immaterial,  irrelevant  and 
incompetent  to  any  issue  in  this  case. 

A.  Practically  that  is  the  only  difference. 

Q.  Now,  you  have  had  considerable  experience, 
have  you  not,  Mr.  Duffield,  as  a  practical  miner  ? 

A.  Considerable,  yes,  yes. 

Q.  And  you  understand,  do  you  not,  that  limestone 
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is  locatahle  as  a  placer?        A.  Yes,  sir. 

Q.  That  if  you  intended  to  locate  the  limestones,  if 
any  of  them  were  of  a  conamercial  value  adjoining 
this  phosphate  or  in  this  phosphate  series,  that  they 
would  be  locatable  as  placers? 

A.  Yes,  sir;  if  you  wanted  it  for  the  limestone. 

Q.  That  is  what  I  say,  if  you  wanted  it  for  the 
limestone.    Now,  this  phosphate  is  limestone.    [214] 

A.  No. 

Q.  What  is  it?        A.  Phosphorite. 

Q.  It  is  limestone  that  is  impregnated  with  phos- 
phoric acid  ?        A.  No ;  it  is  mineral. 

Q.  A  mineral?        A.  Yes,  sir. 

Q.  Isn  't  the  underlying  rock  mineral  ? 

A.  Yes ;  a  different  mineral. 

Q.  It  has  more  mineralization  than  limestone, 
hasn't  it? 

A.  How  do  you  mean  ?    I  did  not  catch  that. 

Q.  May  be  more  mineralized  than  the  phosphate 
itself?        A.  Possibly. 

Q.  The  underljdng  rock  ? 

A.  I  don't  know  in  what  sense  you  used  the  word 
mineralized  there. 

Q.  Possesses  a  higher  percentage  of  mineral  mat- 
ter ?        A.  Not  as  mineral  as — 

Q.  I  am  not  asking  you  whether  valuable  or  not, 
I  am  asking  you  about  mineral. 

A.  Well,  I  would  not  say  it  is  possessed  of  a  higher 
percentage  of  mineral  matter. 

Q.  Do  you  know  whether  it  is  or  not? 

A.  No ;  I  never  tried  it. 
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Q.  You  never  tested  it  and  you  never  made  any  ex- 
aminations have  you,  or  made  any  chemical  tests  to 
ascertain?        A.  Myself? 

Q.  Yes.        A.  No. 

Q.  Is  there  any  lime  in  this  phosphate  rock? 

A.  A  little. 

Q.  How  much  ?        A.  About  40  per  cent. 

Q.  How  much — 

A.  I  don't  know  how  much  there  would  be.     [215] 

Q.  Well,  considerable,  isn't  there  ? 

A.  Well,  there  is  30  to  40  per  cent. 

Q.  And  the  only  difference  between  this  and  the 
underlying  limestone  is  the  fact  that  this  is  lime  phos- 
phate and  the  other  is  carbonate  of  lime,  isn't  it ;  both 
limestone  ?        A.  No ;  they  are  not  limestone. 

Q.  Not  limestone  ?        A.  No. 

Q.  You  still  insist  that  it  is  not  a  limestone? 

A.  No ;  it  is  not  a  limestone. 

Q.  Simply  because  it  has  phosphoric  acid  in  it? 

A.  No ;  because  it  is  phosphorite. 

Q.  Phosphorite?        A.  Phosphate  mineral. 

Q.  What  is  the  composition  of  phosphorite?  Do 
you  know  ?        A.  Phosphorus. 

Q.  Do  you  know  what  the  composition  is  ? 

A.  A  little  iron,  a  little  alumina,  a  little  calcium 
and  phosphorus  from  the  analyses  I  have  seen. 

Q.  From  analyses  you  have  seen.  Now,  then,  what 
is  in  the  other  limestone  ? 

A.  Nowhere  near  the  same  amount  of  phosphorus. 

Q.  I  am  not  asking  you  about  anywhere  near,  but 
tell  the  Court  what  is  in  it. 
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A.  I  don't  know  what  is  in  it  in  these  particular 
cases. 

Q.  No.  Now,  all  this  limestone  that  is  in  between 
these  layers  of  phosphate  has  got  phosphoric  acid  in 
it,  hasn't  it? 

A.  I  don't  know.     I  never  tried  any. 

Q.  You  don't  know^  an^ihing  about  it?        A.  No. 

Q.  Now,  Mr.  Duffield,  calling  your  attention  again 
to  this  deposit:  [216]  you  said  that  the  phosphate 
deposit  had  a  hanging  and  a  footwall,  a  hanging-wall 
of  chert  and  a  footwall  of  limestone.     Is  that  correct? 

A.  I  believe  that  is  the  way  I  described  it. 

Q.  Now,  in  mining,  as  a  practical  miner,  when  you 
discover  a  vein  that  is  actually  known  as  a  vein  or 
lode,  it  is  not  material  how  thick  either  the  hanging  or 
the  footwall  may  be  on  each  side  of  the  mineralized 
area,  is  it  ? 

A.  Not  if  that  delimits  the  mineral. 

Q.  That  is  what  I  say.  In  other  words,  if  the  min- 
eral is  between  two  certain  walls,  it  is  not  material 
how  thick  they  are,  those  walls  ?        A.  No. 

Q.  If  the  vein  is  there,  it  is  a  vein  no  matter  how 
thick  the  walls  are.     Isn't  that  true?        A.  Yes,  sir. 

Q.  Now,  there  are  alternating  beds  or  layers  or 
strata  of  limestone  between  these  phosphate  beds,  or 
phosphate  vein  deposits?  Is  that  true?  A.  Yes. 
Q.  So  that  you  have  got  any  number  of  hanging 
and  foot  walls  between  the  various  deposits  of  phos- 
phate throughout  this  series,  haven't  you,  just  as 
much  as  you  have  a  hanging  and  foot  wall  on  either 
side  of  the  whole  series? 
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A.  If  you  choose  to  classify  it  that  way,  that  may 
be  so. 

Q.  Mr.  Duffield,  how  many  of  these  phosphate 
claims  have  you?        A.  That  I  have  an  interest  in? 

Q.  I  mean  you  and  Mr.  Jeffs. 

A.  In  these  thirteen  claims  here,  and  thirty-three 
claims  in  Utah,  thirty-three  lode  claims  in  Utah. 

Q.  Yes. 

A.  And  twelve  lode  claims  at  Thomas's  fork; 
[217]     three  lode  claims  at  Paris,  Idaho. 

Q.  Yes ;  any  others  ? 

A.  I  think  those  are  all  now. 

Q.  Those  are  all  your  lode  claims  ?        A.  Yes,  sir. 

Q.  Well,  what  interests  have  you  in  placer  claims  ? 

A.  I  have  an  interest  in  four  placer  claims  in  Utah. 

Q.  Yes. 

A.  And  three  at  Raymond,  at  Thomas's  fork. 

Q.  In  Idaho? 

A.  No ;  they  are  in  Wyoming. 

Q.  Are  your  lode  claims  also  in  Wyoming,  the 
Thomas  fork  claims  ?        A.  Yes,  sir ;  they  are. 

Q.  Any  others?         A.  No;  that  is  all. 

Q.  Now,  where  are  those  thirty-three  Utah  lode 
claims?        A.  They  are  in  the  Crawford  Mountain. 

Q.  And  where  are  those  twelve  on  the  Thomas's 
fork? 

A.  In  the  Sublette  range,  north  and  south  of  Ray- 
mond canyon. 

Q.  Three  at  Paris  ?        A.  Yes,  sir. 

Q.  And  three  in  Idaho  ? 

A.  In  Bloomington  Canyon. 
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Q.  And  the  four  placers  in  Utah? 

A.  They  are  in  the  Crawford  Mountain. 

Q.  And  in  Thomas's  fork  over  in  the  Sul)lette 
Mountains?        A.  In  the  Sublette. 

Q.  Those  are  all  the  claims,  Mr.  Duffield,  in  which 
you  have  any  interest? 

A.  I  am  pretty  sure  I  have  got  them  all  there  now. 

Q.  Seventy  claims  in  all  ? 

A.  Thirty-three  and  thirteen  make  forty-six  and 
twelve  more  make  fiftj^-eight. 

Q.  You  gave  fifteen  in  Idaho? 

A.  Thirteen  in  Idaho. 

Q.  Thirty-three  in  Utah,  thirteen  in  Idaho,  twelve 
in  Thomas's  fork  and  three  in  Paris? 

A.  Add  them  up?     [218] 

Q.  Is  that  right?        A.  Yes,  sir. 

Q.  And  seven  placers  ?        A.  Seven  placers. 

Q.  Did  you  attempt  to  locate  any  claims  in  George- 
town? 

A.  I  forgot  those ;  three  claims  in  Georgetown. 

Q.  When  did  you  locate  them  ? 

A.  I  located  them  in  the  first  part  of  this  year,  in 
January.  Those  I  had  forgotten.  I  think  there  are 
three,  may  be  four — no ;  three. 

Q.  Lode  or  placer?        A.  Lode. 

Q.  Locate  those  in  Georgetown  as  nearly  as  you 
can  with  reference  to  the  town. 

A.  They  are  about  five  or  six  miles  east  of  George- 
town, up  Georgetown  canyon. 

Q.  They  are  within  the  withdrav^n  area  ? 

A.  In  the  withdrawn  area. 
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Q.  Are  you  familiar  with  the  extent  of  this  deposit, 
this  phosphate  deposit,  that  is  as  to  how  far  it  ex- 
tends on  the  dip?        A.  No. 

Q.  You  don't  know.  There  is  evidence  that  it  ex- 
tends to  a  very  great  distance,  however  ? 

A.  Well,  it  might  be  a  fault  would  cut  it  off. 

Q.  How  is  that? 

A.  There  might  be  faults  that  would  cut  it,  shorten 
it. 

Q'.  But  if  there  are  no  faults  it  extended  to  a  con- 
siderable distance  as  is  indicated  by  the  erosion  of 
the  creek  and  the  different  hills  there,  along  the  hills 
and  depressions? 

A.  Yes,  sir;  there  is  evidence  that  it  extends,  but 
it  may  not  be  of  the  same  value. 

Q.  But  irrespective  of  the  value  it  extends  to  great 
distances.  To  what  distance  ?  What  is  the  greatest 
distance  of  which  you  [219]  know  of  this  phos- 
phate bed  extending  on  the  dip? 

A.  Where  do  you  speak  of  ? 

Q.  Any  place,  in  this  locality  here  in  question ;  any 
of  this  deposit  covered  by  any  of  these  claims. 

A.  I  don't  think  these  claims  go  to  very  great 
depth  on  account  of  the  evidence  of  a  fault  just  west 
of  the  map  here. 

Q.  West  of  the  claims,  you  say  ?        A.  Yes,  sir. 

Q.  Do  you  have  your  evidence  from  the  character 
of  the  dip,  the  evidence  of  the  fault? 

A.  No ;  I  am  just  judging  that  evidence  from  the 
hills  lying  west  of  the  Wonder  and  Inman  placers. 

Q.  What  evidence  is  there  of  a  fault  there  ? 


vs.  Sun  Frnnrisro  Chvmirnl  Cowp(t)iff.        191 

(Testimony  of  Morse  S.  Duffield.) 

A.  Wliy,  just  for  struKiiral  reasons,  T  should  judge 
there  was  a  fault  there. 

Q.  What  are  the  reasons?  Explain  them  in  detail 
what  reasons  there  are  for  leading  you  to  believe  that 
there  is  a  fault  there. 

A.  I  never  made  an  examination  in  detail.  My 
reasons  are  simply  from  looking  at  the  topography. 

Q.  And  it  is  not  an  opinion  that  you  would  con- 
sider of  very  much  weight  then,  even  to  yourself,  in 
ascertaining  whether  there  is  a  fault  there? 

A.  I  don 't  think  any  opinion  is  worth  anything. 

Q.  You  haven't  made  any  examination,  as  you  say? 

A.  No. 

Q.  Even  as  a  mining  man?        A.  No. 

Q.  To  ascertain  whether  there  is  any  fault.  It  is 
just  a  casual  looking  at  the  country  there.    Is  that  it? 

A.  Yes,  sir. 

Q.  To  what  extent  in — that  is,  how  long  a  distance 
do  your  claims  [220]  extend,  that  is,  your  lode 
claims  along  this  deposit? 

A.  About  two  and  one-half  miles. 

Q.  Two  and  one-half  miles.  Now^,  then,  what  is 
the  extent  of  your  other  interest  in  miles,  in  the 
Crawford  Mountains? 

A.  Well,  they  are — it  would  be  on  an  average  of 
about  three  and  one-half  claims  to  the  mile  down 
there. 

Q.  And  thirteen  of  them? 

A.  Thirty-three  of  them. 

Q.  Thirty-three,  I  should  say. 

A.  Three  and  one-half  to  the  mile. 
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Q.  And  in  Thomas's  fork  you  have  twelve  more? 

A.  Yes,  sir;  that  would  be  about  three  miles  at 
Thomas's  fork. 

Q.  And  how  many  in  the  Crawford  Mountains? 

A.  Well,  that  would  be  about  ten. 

Q.  And  in  Paris  about  a  mile? 

A.  Hardly  a  mile ;  about  a  mile. 

Q.  Three  quarters  of  a  mile?        A.  Yes. 

Q.  And  in  Georgetown  about  three-quarters  of  a 
mile?        A.  Yes,  sir. 

Q.  That  totals  about  seventeen  miles  altogether? 

A.  I  should  say  it  would  be  about  that. 

Q.  Are  those  claims,  both  lode  and  placer,  owned 
by — that  is,  are  they  claimed  by  you  and  Mr.  Jeffs 
alone,  or  is  there  anyone  else  interested  in  them  ? 

A.  We  own  them ;  the  title  stands  in  our  name. 

Q.  Anyone  else  interested  in  them? 

A.  Yes,  sir. 

Q.  Besides  yourselves?        A.  Yes,  sir. 

Q.  Who?        A.  Two  associates  of  mine. 

Q.  And  do  they  live  in  this  country? 

A.  Yes.     [221] 

Q.  This  section  of  the  country  in  the  west? 

A.  No. 

Q.  Do  you  mind  giving  us  their  names  ? 

A.  No. 

Q.  How  are  they? 

A.  Mr.  Stincliiield  of  Detroit,  Michigan. 

Q.  What  is  his  first  name  ?        A.  Charles. 

Q.  Who  else?       A.  Mr.  D.  C.  Whitney  of  Detroit. 

Q.  Any  one  else? 
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A.  Aiul  Mr.  JcfTs'  brothers.  I  don't  know  ex- 
actly— 

Q.  Brothers,  one  or  twof 

A.  Two  of  them,  I  think. 

Q.  They  are  nil  interested  with  you  in  these 
claims  f         A.  Yes. 

Redirect  Examination. 
(By  Mr.  DEY.) 

Q.  Do  you  know  what  ore  is? 

A.  Why,  I  think  I  know  what  you  mean  by  ore 
practically. 

Q.  Are  you  not  experienced  in  these  matters,  is 
what  I  am  getting  at,  one  way  or  the  other? 

A.  I  never  devoted  any  thought  or  study  to  tech- 
nical definitions  and  fine  drawn  distinctions. 

Q.  Or  posed  as  an  expert? 

A.  No ;  I  never  posed  as  an  expert. 

Q.  You  know  generally  what  ore  is? 

A.  Yes,  sir. 

Q.  Is  this  phosphate  rock  ore? 

Mr.  BUDGE.— We  object  to  that  as  calling  for  a 
conclusion  of  the  witness. 

A.  Yes,  sir. 

Q.  Are  the  walls  you  have  referred  to  of  lime- 
stone ore  ?        A.     No ;  it  is  not  ore. 

Q.  Well,  then,  the  difference  between  the  phos- 
phate rock  and  the  [222]  wall  material  is  that  one 
is  ore  and  the  other  is  not  ore.     Is  that  true  ? 

A.  That  is  the  difference. 

Q.  Now,  along  in  December,  1907,  you  testified  on 
cross-examination  there  was  some  interference  with 
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your  men  doing  work  ?        A.  It  was  in  1907. 

Q.  About  what  day  ?        A.  On  December  6th. 

Q.  At  that  time,  had  the  work,  preliminary  work 
of  discovery  cuts  or  workings  and  the  marking  of  the 
boundaries  of  the  claims  been  performed? 

A.  On  all  except  the  Mt.  Pleasant,  and  it  was  in  the 
act  of  being  performed  on  the  Overton. 

Q.  All  except  the  Mt.  Pleasant? 

A.  It  was  being  done  at  the  time  on  the  Overton. 

Q.  On  the  Overton?        A.  Yes,  sir. 

Q.  With  the  exception  of  the  Overton  and  the  Mt. 
Pleasant  it  had  all  been  done  up  to  that  time  ? 

A.  Yes,  sir. 

Q.  Well,  were  you  kept  from  going  on  and  com- 
pleting the  work  on  the  Overton  and  the  Mt.  Pleas- 
ant?       A.  No,  we  were  not. 

Q.  Did  you  go  right  along  with  it  ? 

A.  We  went  right  along  the  next  day. 

Q.  Any  objection?        A.  No  objection. 

Q.  You  stated  that  you  are  interested  in  some 
placers?        A.  Yes,  sir. 

Q.  Please  tell  the  Court  when  and  how  you  became 
interested  in  those  placers? 

A.  Mr.  Jeffs  and  I  own  certain  lodes  in  the  Craw- 
ford Mountains,  and  certain  lodes  in  the  Sublette 
Range,  in  Wyoming;  these  lodes  were  in  conflict  with 
certain  placers — 

Q.  Claimed  by  whom? 

A.  Owned  by  the  Union  Phosphate  [223]  Com- 
pany, and  the  Union  Phosphate  Company  deeded  us 
their  placer  claims  in  those  two  localities  in  exchange 
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for  certain  lode  claims  that  we  deeded  them  in  other 

localities. 

Q.  In  a  laudable  eflfoi*t  to  avoid  extravagant  litiga- 
tion t        A.  Yes,  sir. 

Q.  How  long  ago  was  that? 

A.  That  was  very  recently. 

Q.  Well,  this  month  or  last  montli? 

A.  April  27th,  I  think. 

Q.  What  year?        A.  1910. 

Q.  What  datef 

A.  I  don't  remember  the  date — 1911, 1  mean. 

Mr.  BUDGE.— What  month? 

Mr.  DBY.— April,  1911. 

WITNESS.— It  was  March  27th. 

Q.  Please  get  it  approximately  correct,  Mr.  Duf- 
field. 

A.  Well,  I  can't  do  it  without  chasing  it  up ;  I  think 
March,  1911. 

Q.  Now,  in  making  locations,  you  and  Mr.  Jeffs, 
have  you  located  placer  claims  ? 

A.  Yes,  sir ;  I  have  located  placer  claims. 

Q.  Of  this  phosphate  rock?        A.  No;  never. 

Q.  That  is  what  I  am  talking  about. 

A.  In  my  career  I  have — 

Q.  All  your  other  locations  that  you  have  made 
have  all  been  lode  locations?        A.  Yes,  sir. 

Q.  In  performing  the  annual  labor  for  1909,  you 
performed  it  when? 

A.  In  the  latter  part  of  January  and  February,  in 
1909,  and  continued  down  until  April,  I  think;  and 
a  little  more  work  finishing  up,  w^as  done  in  the  fall 
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for  final  affidavits. 

Q.  And  more  was  done  in  the  fall? 

A.  Y€S,  sir.     [224] 

Q.  In  the  fall  of  that  year?        A.  Yes,  sir. 

Q.  Was  there  any  objection  made  on  the  part  of 
the  San  Francisco  Chemical  Company,  or  any  inter- 
ference with  you  in  doing  the  annual  work  for  1909  ? 

A.  No  objections. 

Q.  Or  1910? 

A.  Only  this  objection  now  called  to  my  attention. 

Q.  The  letter  that  Mr.  Jeffs  received,  that  has  been 
read?        A.  Yes,  sir. 

Q.  Did  you  see  that  letter? 

A.  I  have  seen  it  to-day,  w^hich  is  the  first  time  I 
ever  saw  it. 

Q.  Did  you  see  it  at  the  time  it  was  received  ? 

A.  No ;  this  is  the  first  time  I  have  seen  it. 

Q.  Or  your  attention  called  to  it  by  Mr.  Jeffs  ? 

A.  No,  sir. 

Mr.  BUDGE. — I  object  to  that  as  immaterial. 

A.  Not  that  I  remember. 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  What  course  did  you  take  in  Harvard  Univer- 
sity? 

A.  I  took  a  degree  as  Bachelor  of  Arts. 

Q.  Did  you  take  a  course  in  mining  engineering  ? 

A.  Not  a  full  course,  but  I  attended  courses  in  it 
while  there. 

Q.  How  long  did  you  study  mining  engineering  ? 
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A.  In  my  four  yoars  T  always  had  a  fow  poiii*sos  in 
that. 

Q.  And  ever  since  that  time  and  after  your  four 
years  of  study  in  wliidi  you  took  eourses  in  mining 
engineering,  you  liave  been  engaged  more  or  less  in 
the  mining  business?        A.  Yes,  sir. 

Q.  And  yet,  you  say  you  have  no  technical  under- 
standing of  terms?     [225] 

A.  No;  I  did  not  say  that.  I  have  a  conmion  sense 
understanding. 

Q.  Didn't  you  say  you  did  not  rely  upon  technical 
definitions  and  that  you  did  not  understand  technical 
definitions  relating  to  mining? 

A.  I  did  not  say  that.  I  said  I  had  never  devoted 
much  time  to  the  study  of  technical  definitions  and 
distinctions. 

Q.  And  you  arc  not  familiar  with  the  technical 
distinctions  i 

A.  More  or  less,  but  I  am  not  an  authority  upon 
the  subject. 

Q.  You  understand  technical  distinctions,  you 
think,  as  they  are  employed  in  practical  mining? 

A.  I  think  I  do. 

Q.  Now,  how  do  you  determine  that  phosphate  is 
ore? 

A.  Because  it  is  mineral  that  is  commercially  valu- 
able. 

Q.  Is  that  the  reason? 

A.  That  is  a  sufficient  reason  for  me. 

Q.  Is  that  the  only  reason? 

A.  That  is  the  only  reason  I  have  ever  gone  into  it. 
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Q.  The  only  reason  that  you  have  gone  into  it  is 
that  it  is  mineral  that  is  commercially  valuable  % 

A.  Yes,  sir. 

Q.  And  that,  you  say,  is  the  whole  and  only  reason 
upon  which  you  base  your  statement  that  phosphate 
is  ore  ? 

A.  I  think  that  is  plenty,  a  sufficient  reason. 

Q.  I  ask  you  if  that  is  the  one  % 

A.  That  is  the  only  one  I  care  to  pass  my  opinion 
on. 

Q.  Now,  it  is  not  like  any  other  substance  that  you 
call  ore,  is  it,  that  you  know  of  •? 

A.  Why,  yes. 

Q.  What?        A.  Any  ore  you  want  to  name. 

Q.  It  is?        A.  Yes. 

Q.  Is  it  like  lead?        A.  Yes.     [226] 

Q.  In  what  particular  like  lead? 

A.  It  is  valuable  for  the  ingredients  that  it  con- 
tains ;  phosphorus. 

Q.  Is  that  the  only  reason  that  it  is  like  lead  and 
should  be  classed  as  an  ore,  and  as  lead  is  classed  as 
an  ore  ?        A.  That  is  a  sufficient  reason. 

Q.  Is  that  the  only  reason  ? 

A.  Well,  that  is  the  only  reason  I  will — 

Q.  You  say  it  is  the  same  kind  of  ore  that  lead  is, 
or  belongs  to  the  same  classification  of  ores  that  lead 
does? 

A.  You  can  classify  things  until  there  is  no  end 
of  it. 

Q.  Is  that  it? 

A.  You  can  classify  lead  as  a  metal. 
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Q.  This  is  not  like  any  other  ore  that  you  know  of 
in  mining;  f        A.  Yes,  sir. 

Q.  It  is  not  a  metallic  ore? 

A.  No,  but  that  does  not  prevent  it  being  like  other 
ore. 

Q.   1 1  is  not  a  metal  i        A.  Not  a  metal. 

Q.  You  don't  know  of  any  ore  that  is  not  a  metal 
other  than  this,  do  you  ? 

A.  There  may  be  other  ores  that  come  under — 

(^.  Do  you  know  of  any  in  your  experience  as  a 
practical  miner?  Do  you  know  of  any  other  ore  that 
is  not  a  metal  *? 

A.  I  would  not  call  cinnabar  a  metal. 

Q.  You  would  not?        A.  No,  sir. 

Q.  You  would  not  call  that  a  metal? 

A.  Any  more  than  phosphorus  can  be  called  a 
metal. 

Q.  It  is  in  the  same  classification  as  phosphorus, 
cinnabar?         A.  No. 

Q.  Well,  how  does  it  differ  in  classification  then? 

A.  Well,  it  is  not  the  same  classification. 

Q.  You  put  it  in  the  same  class  then  as  phos- 
phorus?    [227]         A.  Yes,  sir. 

Q.  Where  would  you  class  native  quicksilver  ? 

A.  That  is  not  a  metal. 

Q.  Is  it  not  a  metal?        A.  No. 

Q.  What  about  native  silver? 

A.  That  is  a  metal. 

Q.  And  native  quicksilver  is  not  a  metal? 

A.  No. 

Q.  That  is  your  idea  of  what  is  not  a  metal  ? 
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A.  That  is  my  idea,  now. 

Q.  Now,  this  is  phosphate  of  lime,  isn't  it  ? 

A.  It  is  a  phosphate  of  lime. 

Q.  That  is  what  it  is  and  it  is  not  anything  else 
but  a  phosphate  of  lime,  is  it? 

A.  That  is  what  it  is. 

Q.  Now,  talking  about  these  placers,  you  were  in- 
terested in  placers  before  March,  1911,  were  you  not, 
in  placers  covering  phosphate  deposits? 

A.  Before  March,  1911? 

Q.  Yes ;  before  March.        A.  I  think  not. 

Q.  Didn't  you  have  an  interest  in  a  claim  near 
Cokeville,  placer  claims  on  phosphate,  buy  an  interest 
in  with  the  Union  phosphate  people? 

A.  At  Cokeville? 

Q.  Near  Cokeville.        A.  Near  Cokeville? 

Q.  Yes.         A.  Why,  no ;  I  did  not. 

Q.  Or  in  the  Crawford  Mountains  ? 

A.  No ;  it  was  about  the  2i7th  of  March. 

Q.  Of  this  year?        A.  This  year. 

Q.  Is  that  the  first  you  ever  had  ? 

A.  That  is  absolutely  the  first  I  ever  had. 

Q.  Ever  had  any  interest  in  a  placer  location  upon 
phosphate  ? 

A.  That  is  absolutely  the  first  time.    i[228] 

Q.  All  right.  Now,  these  placer  locations  you  have 
lately  acquired  were  some  which  were  covered  also 
by  lode  locations? 

A.  They  were  on  conflict  with  lode  locations. 

Q.  You  still  have  two  lodes  on  them? 

A.  Yes,  sir. 
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Q.  Abandon  the  placers  f         A.  No. 

Q.  Intend  to  abandon  them? 

A.  I  dnn't  know.  I  liave  plenty  of  time  to  make 
up  my  mind. 

Q.  But  you  haven't  determined  whether  you  are 
going  to  abandon  them  or  notf        A.  No. 

Q.  And  you  don't  regard  yourself  as  having  any 
right  by  reason  of  your  placer  location,  do  you? 

A.  Well,  only  such  right  as  might  accrue  should 
Congress  enact  any  legislation  on  that  subject. 

Q.  You  don't  consider  that  you  are  in  the  oc- 
cupancy of  any  of  that  territory  within  the  boun- 
daries of  the  placer  claims? 

A.  I  am  not  abandoning  any  rights  that  may  go 
with  the  placer. 

Q.  T  am  asking  you  if  you  regard  yourself  as 
possessing  any  rights  in  or  possession  of  them  as 
placers  ? 

A.  I  think  I  possess  just  such  rights  as  a  placer 
location  gives  me;  no  more  and  no  less. 

Q.  That  is  the  only  reason  you  care  to  give  about 
that?        A.  That  is  all. 

Q.  You  say  some  work  was  done  in  the  fall  of  1909 
on  these  claims? 

A.  Yes,  sir;  I  think  there  was  a  few  days'  work 
done. 

Q.  Do  you  know  about  it? 

A.  I  don't  know  positively.     I  can  look  it  up. 

Q.  Were  you  there?        A.  No. 

Q.  And  anything  you  have  stated  with  reference 
to  work  having  been     [229]     done  there  is  hearsay, 
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isn't  it?        A.  Except  for  1908. 

'Q.  I  say  for  1900.  For  1909,  anything  you  have 
said  with  reference  to  work  having  been  done  in  the 
fall  of  1909  is  hearsay? 

A.  Yes,  sir;  reports  from  my  foreman,  if  you  call 
that  hearsay. 

Q.  You  don't  know  anything  about  the  work  hav- 
ing been  done  personally? 

A.  No,  sir ;  simply  from  reports  of  my  men. 

Q.  And  you  don't  know  that  you  received  any  re- 
ports that  work  was  done  at  that  time  ? 

A.  Yes,  sir;  I  do. 

Q.  You  are  sure  of  that? 

A.  I  am  pretty  sure  I  can  verify  that. 

Q.  In  the  fall  of  1900?        A.  Yes,  sir. 

And  thereupon  the  further  taking  of  the  testimony 
in  this  cause  was  by  consent  of  said  parties,  by  their 
respective  solicitors  and  counsel,  adjourned  until  to- 
morrow morning,  Thursday,  the  18th  day  of  May, 
1911,  at  the  hour  of  9:30  o'clock  in  the  morning. 
[230] 

Thursday,  May  18,  1911,  9:30  A.  M. 

MORSE  S.  DUFFIELD  et  al. 

vs. 
SAN  FRANCISCO  CHEMICAL  COMPANY. 

At  this  day  comes  again  said  complainants  by 
Messrs.  Charles  C.  Dey  and  C.  B.  Jack,  their  solici- 
tors and  counsel,  and  the  said  defendant,  by  Mr. 
Jesse  R.  S.  Budge,  its  solicitor  and  counsel  also 
come;  and  thereupon  the  further  taking  of  the  depo- 
sitions herein  is  resumed  pursuant  to  adjournment. 
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(Recalled).] 
MORSE  S.  DUFFIKLI),  plaintitT,  i)iodii('ed  as  a 
witness  on  holialf  of  complainants,  luTctoforo  dnly 
sworn,  beinir  recalled,  further  testified: 

Direct  Examination. 
(By  Mr.  DEV.) 

Q.  Mr.  Duflield,  do  yon  know  Mr.  Sterling  and  Mr. 
Wilson?        A.  Yes,  sir. 

Q.  In  company  with  you  did  they  visit  the  grounds 
shown  upon  Exhibit  1?        A.  They  did. 

Q.  When? 

A.  Well,  I  will  have  to  look  that  date  up. 

Q.  Approximately  when? 

A.  I  think  it  was  in  October. 

Q.  October  of?         A.  1910. 

Q.  1910? 

A.  About  the  middle  of  the  month,  I  think. 

Q.  Wlio  showed  them  where  the  claims  were? 

A.  I  went  over  the  claims  with  them,  or  showed 
them  all  the  discoveries.     [231] 

Q.  Of  all  of  the  claims  in  controversy  shown  on 
Exhibit  1?        A.  Yes,  sir. 

Q.  Yon  showed  them  the  discovery  points,  did 
you? 

A.  I  took  them  up  Gertch  Hollow  to  the  discovery 
of  the  Obey  and  then  to  the  north  end  center  of  the 
Obey  and  the  northeast  comer  of  the  Obey  and  from 
there  we  started  severally  alone:  the  outcrop,  visiting 
all  the  discoveries. 

Q.  Were  any  of  the  workings  pointed  out  by  you 
to  these  gentlemen?        A.  Yes,  sir. 
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Q.  All  the  workings? 

A.  All  the  workings  that  we  could  find. 

Q.  Did  you  acquaint  them  with  the  location  of  the 
placer  locations? 

A.  No,  sir.  In  a  general  way  I  gave  them  to  un- 
derstand that  the  placers  overlaid  our  lodes. 

Q.  Who  was  with  you  at  the  time  besides  Mr. 
Sterling  and  Mr.  Wilson? 

A.  Mr.  Hoff  was  with  us,  Charles  Hoff. 

Mr.  DEY.— That  is  all. 

'Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Did  you  on  that  occasion  visit  simply  the  work- 
ings on  the  lode  claims,  that  is  your  workings? 

A.  No;  we  went  into  every — went  into  all  the 
workings  that  there  were  except  one,  except  one 
working  on  the  Obed. 

Q.  That  is  to  say,  you  inspected,  did  you,  all  cuts, 
open  cuts  and  all  tunnels  throughout  the  entire  area 
covered  by  these  lode  and  placer  claims? 

A.  We  inspected  all  the  workings  except  that  one 
on  the  Obed  covered  by  these  placer  claims,  and 
those  lode  claims  except  the  Waterloo  placer  and 
the  lodes  on  the  Waterloo.     [232] 

Q.  What  was  it  you  did  not  visit  on  the  Obed? 

A.  A  tunnel  or  cut. 

Q.  A  tunnel  ? 

A.  A  tunnel  marked  ''9"  on  Exhibit  1. 

Q.  How  long  were  you  in  making  this  inspection, 
Mr.  Dnffiold? 
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A.  We  were  there  one  entire  day  and  lialf  of  the 
next  day,  until  noon  of  the  next  day;  a  day  and  a 
half. 

Mr.  BUDGE.— That  is  all. 

Redireet  Examination. 
(By  Mr.  DEY.) 

Q.  Do  you  know  how  stakes  would  heeome  down 
or  missinij:? 

A.  Well,  there  are  a  number  of  different  causes 
after  you  put  up  stakes  to  cause  them  to  be  missing. 

Q.  On  this  p^round?        A.  On  this  ground. 

Q.  What  are  they! 

A.  In  some  places  the  hillside  is  very  steep  and 
the  snow  slides  a  little  and  the  earth  slides  a  little. 
In  some  places  the  gulches  wash  them  out  or  could 
wash  them  out  and  some  of  our  stakes  have  evi- 
dently been  deliberately  destroyed  and  taken  away. 

Q.  You  know  nothing  about  that,  do  you? 

A.  I  have  actual  proof  of  one  or  two. 

Mr.  DEY.— That  is  all. 

Mr.  BUDGE.— That  is  aU. 

MORSE  S.  DUPFIELD.     [233] 

[Testimony  of  Charles  Hoff,  for  Complainants.] 
CHARLES  HOFF,  a  witness  produced  by  the  com- 
plainants, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  DEY.) 

Q.  What  is  your  name?        A.  Charles  Hoff. 

Mr.    DEY. — The    deposition    of   this    witness    is 
taken  by  consent.     He  lives,  I  think,  within  a  bun- 
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dred  miles,  but  we  will  take  it  by  consent. 

Mr.  BUDGE. — ^Oh,  yes;  it  can  be  taken  now  by 
consent. 

Q.  What  is  your  name?        A.  Charles  Hoff. 

Q.  What  is  your  business?        A.  Mining. 

Q.  How  long  have  you  been  engaged  in  mining? 

A.  Well,  off  and  on  since  about  1872. 

Q.  Do  you  know  the  complainants,  Messrs.  Duf- 
field  and  Jeffs?        A.  I  do. 

Q.  Been  in  their  employ  ?        A.  Yes. 

Q.  For  how  long? 

A.  Since  August,  1908,  August  10th. 

Q.  1908.  How  soon  after  you  entered  their  em- 
ploy did  you  visit  the  ground  covered'  by  these  lode 
mining  claims  shown  on  Exhibit  1  ? 

A.  In  December,  1908. 

Q.  Was  that  your  first  visit? 

A.  No,  sir;  not  over  that  ground.  That  was  my 
first  visit  while  in  their  employ,  but  I  had  previously 
been  all  over  the  ground. 

Q.  Previously  been  over  the  ground? 

A.  Yes,  sir. 

Q.  When  prior?        A.  In  1905. 

Q.  Were  you  working  there  then? 

A.  Yes,  sir;  in  the  employ  of  Mr.  Charles  C.  Jones. 

<3.  What  was  your  work  there  principally  at  that 
time  ?        A.  Doing  location  work.     [234] 

Q.  Making  locations? 

A.  Doing  location  work. 

Q.  Doing  location  work  for  Mr.  Jones? 

A.  Yes,  sir. 
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Q.  Do  you  know  the  chiims  that  you  were  doing 
work  on,  whether  lodes  or  placers? 

A.  Yes,  sir;  they  were  lodes. 

Q.  I^xle  claims  on  pluxsphate  rockt 

A.  On  ph()sj>hate  rock, 

il  In  December,  1<)08,  what  was  the  object  of  your 
f^oiufr  upon  this  property  t 

A.  While  in  the  employ  of  Duffiold  and  Jeffs,  Col- 
bath  and  other  men  were  up  there  I  went  up  to  the 
camp,  and  also  went  over  the  jj^round  at  the  time  Mr. 
Duffield  and  Mr.  Sterling  and  Mr.  Wilson,  with 
them;  T  went  over  the  ground  when  they  measured 
\i\)  all  the  work. 

Q.  Was  that  in  1908f 

A.  That  was  in  1909,  but  I  went  over  the  ground 
ahead  of  the  other  men  who  had  worked  in  1908 
while — 

Q.  After  Mr.  Sterling  and  Mr.  Wilson? 

A.  How  was  that  f 

Q.  After  Mr.  Sterling  and  Mr.  Wilson? 

A.  That  was  in  1909,  I  believe. 

Q.  Was  not  that  last  fall,  1910? 

A.  Well,  perhaps  so  that  they  went  over  it— that  is 
right;  I  had  been  over  the  ground  so  much  I  got 
somewhat  mixed  up  on  it. 

Q.  Did  you  do  the  assessment  work  for  any  year? 

A.  In  1910, 1  did. 

Q.  For  the  year  1910?        A.  For  1910. 

Q.  What  was  the  character  of  the  work? 

A.  Open  cuts  and  tunnels  on  each  and  every  claim. 

Q.  Do  you  know  the  value  of  the  work? 
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A.  Yes,  sir. 

Q.  What  was  it? 

A.  Something  about  thirteen  hundred  dollars, 
thirteen  hundi^ed  and  some  odd  dollars  on  the  claims, 
[235]     on  the  thirteen  claims. 

Q.  Do  you  know  the  value  of  the  work  on  each 
claim?        A.  Yes,  sir. 

Q.  How  much? 

A.  Not  less  than  a  hundred  dollars. 

Q.  Was  it  work  that  tended  to  develop  the  claim? 

A.  Yes. 

iQ.  Now,  in  1910,  when  Mr.  Sterling  and  Wilson 
were  there,  what  did  you  do? 

A.  I  just  simply  went  along  with  them  and  pointed 
out  the  work  that  belonged  to — 

A.  Well,  just  tell  us  briefly  what  you  pointed  out 
to  them  ? 

A.  I  pointed  out  the  work  which  belonged  to  Duf- 
field and  Jeffs  and  also  the  work  that  belonged  to  the 
San  Francisco  Chemical  Company. 

Q.  Can  you  tell  by  the  map  what  work  you 
pointed  out  as  belonging  to  Duffield  and  Jeffs? 

A.  Yes,  sir. 

Q.  Start  in  at  the  north  end,  please,  and  I  think 
they  go  by  numbers,  and  just  briefly  describe  them. 

A.  There  is  an  open  cut  and  tunnel  No.  4 — you 
want  the  amount  of  work  I  done? 

Q.  Do  you  know  that,  did  you  measure  it? 

A.  I  think  so.  The  work  done  in  1910 — I  have  it 
in  a  book  somewheres  if  I  can  ever  find  it.  No.  5  on 
the  Obey,  an  open    cut  4x6V2»  thirteen   feet    long, 
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with  n  ton  ftK»t  face. 
Tunnel  4x6  seven  feet — 

C^.  Let  me  ask  yon,  Mi-.  IlnlT.  Didn't  you  point 
ont  to  Mr.  Wilson  and  Sterlinji;  1,  2  and  :*>  marked 
on  here? 

A.  Yes,  sir;  on  the  east  side  of  the  canyon. 
Q.  I  want  all  the  work  that  yon  pointed  out  to 
Messrs.  Wilson  and     [236]     Sterliuf,^,  a  general  de- 
scription of  it.     I  want  you  to  separate  them  as  you 
told  them? 

A.  Beginninpj  on  the  east  side  of  the  canyon  on 
the  Ohey  claim,  I  pointed  out  tunnels  1,  2  and  3  be- 
longing to  the  Sail  Francisco  Chemical  Company. 

Q.  (By  Mr.  BUDGE.)  That  is  1,  2  and  3  as  marked 
on  that  claim  there  in  red  figures?        A.  Yes,  sir. 
Q.  Have  you  got  the  dimensions  of  them? 
A.  Not  of  these,  I  have  not.     I  did  not  take  the  di- 
mensions only  of  this  other  work  in  1910. 
Q.  All  right. 

A.  And  then  down  to  No.  -t,  which  also  belongs  to 
the  San  Francisco  Chemical  Company,  and  from 
there  to  No.  5,  which  belongs  to  Duffield  &  Jeffs,  I 
will  now  give  you  the  correct  dimensions  of  that  if 
possible:  open  cut  4x14,  ten  foot  face;  tunnel  4x6, 
seven  feet  long;  and  then  there  is  marked  a  stripping 
here  as  shown  upon  the  map  which  was  done  by  the 
San  Francisco  Chemical  Company  and  some  work 
done  at  the  point  of  discovery  which  was  used  to  de- 
termine, as  the  stripping  was  all  about  the  same;  it 
was  done  at  the  time  of  the  discovery  work,  but  at 
each  discovery  at  the  discovery,  there  had  been  work 
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done,  location  work. 

Q.  Tell  us  when  you  get  onto  a  new  claim. 

A.  All  right.  Now,  I  go  on  the  Obed.  The  next 
work  was  done  at  No.  6,  which  belongs  to  the  San 
Francisco  Chemical  Company,  and  then  there  was 
a  continuous  stripping  down  to  No.  7  on  the  Obed, 
work  done  in  1910  for  Duffield  &  Jeffs. 

Q.  (By  Mr.  BUDGE.)  Was  that  stripping  at  No. 
7? 

A.  No.  Open  cut  4x10,  six  and  one-half  foot  face; 
tunnel  31/2x6,  ten  feet  long;  and  then  there  is  more 
stripping  down  to  [237]  No.  8  with  a  small  open 
cut  and  tunnel. 

Q.  (By  Mr.  BUDGE.)     Is  No.  7  Duffield  &  Jeffs? 

A.  No;  that  is  the  San  Francisco  Chemical  Com- 
pany. No.  9  is  also  San  Francisco  Chemical  Com- 
pany. Now  we  go  onto  the  Jimtown,  Duffield  & 
Jeffs,  open  cut  4x10,  seven  foot  face;  tunnel  4x6, 
twenty  feet  long.  No.  10. 

Q.  (By  Mr.  BUDGE.)  Is  that  Duffield  and  Jeffs? 

A.  Duffield  and  Jeffs.  Next  we  go  to  the  Fen- 
tress; but  here  is  11.  I  omitted  No.  11.  It  is  just 
a  smaU  open  cut. 

Q.  (By  Mr.  BUDGE.)  Wliose  is  that? 

A.  San  Francisco  Chemical  Company.  We  get 
down  on  the  Fentress  to  No.  12,  San  Francisco 
Chemical  Company;  open  cut  and  tunnel.  No.  13, 
Duffield  &  Jeffs,  open  cut  4x11,  seven  foot  face;  tun- 
nel 4x6,  nineteen  feet  long.  On  the  Fentress  there 
is  some  stripping  all  the  way,  and  small  open  cuts 
along  the  lode,  along  the  vein. 
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Q.  Bolonpinp  to  whomf 

A.  This  is  San  Franciseo  Choinical  Company. 
Discovery  of  tho  Fentress  is  also  in  an  open  cnt  be- 
lonjjinpj  to — all  the  rest,  tlic  diseovery  and  the  loca- 
tion work,  helon^Mni]^  to  Duffiekl  &  Jeffs. 

Q.  What  is  14?        A.  14  is  an  open  cut. 

Q.  (By  Mr.  HUDGF.)     Whose? 

A.  Siui  Francisco  Chemical  Company.  No.  15, 
open  cnt  at  discovery? 

Q.  Whose  is  that? 

A.  Duffield  &  Jeffs.     16^     [238] 

Q.  Still  on  the  Fentress? 

A.  On  the  Cumberland  now,  I  beg  your  pardon  for 
not  tell  in  <i:  you.  An  open  cut  4x12,  with  nine  foot 
face;  and  then  incline  4x5,  nine  feet  long. 

Q.  (By  Mr.  BUDGE.)  You  didn't  tell  us  who  that 
belonged  to. 

A.  Duffield  &  Jeffs,  No.  16.  There  is  some  strip- 
ping along  the  vein  there. 

Q.  Without  interrupting  tell  who  they  belong  to. 

A.  No.  17  is  stripipng  of  the  San  Fi-ancisco  Chemi- 
cal Company — no;  wait  a  minute — that  is  down  on 
the  tunnel.  It  is  marked  here  **17"  as  tunnel  and 
cross-cut,  17  and  18,  tunnels  and  cross-cuts  belong- 
ing to  Duffield  &  Jeffs,  a  long  tunnel;  I  haven't  the 
exact  dimensions  of  that.  Passing  down,  or  meas- 
uring along  with  Mr.  Wilson  and  Mr.  Sterling;  No. 
19  at  the  discovery,  there  is  a  small  open  cut  that  had 
been  done  at  the  time  of  the  location  by  Duffield  & 
Jeffs.  Nos.  20  and  21,  San  Francisco  Chemical  Com- 
pany.    Nos.  22,  23,  25  and  26  were  also  by  the  San 
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Francisco  Chemical  Company.  We  are  on  the  Over- 
ton lode  now.  2^7  is  also  San  Francisco  Chemical 
Company  and  28  San  Francisco  Chemical  Company; 
29,  tunnels  of  Duffield  &  Jeffs.  There  is  fifty  feet  of 
work  done  in  the  tunnel  last  year,  in  the  old  tunnel 
that  there  had  been  work  done  on  before,  some  thirty- 
five  or  thirty-seven  feet.  They  done  fifty  feet  more 
work  in  that  tunnel  in  1910,  belonging  to  Duffield  & 
Jeffs.  The  tunnel  is  in  the  neighborhood  of  eighty- 
six  or  eighty-seven  feet  long  altogether;  an  open  cut 
4x10—     [239] 

Q.  Is  this  No.  30? 

A.  No.  30 ;  six  foot  face ;  tunnel  3%x6,  twenty-two 
feet  long. 

Q.  (By  Mr.  BUDGE.)  Whose  is  that? 

A.  Duffield  &  Jeffs.  Another  tunnel  of  Duffield  & 
Jeffs  that  Mr.  Wilson  and  Sterling  have  the  measure- 
ments of.  I  simply  took  measurements  of  what  work 
was  there  last  year.  That  is  32.  I  haven't  got  31 
yet.  There  is  some  discovery  work  done,  small  open 
cut  and  tunnel,  No.  31,  Duffield  and  Jeffs.  No.  32 
is  also  Duffield  &  Jeffs,  which  as  I  said  before  I  have 
not  the  measurement  of.  33  is  a  stripping  and  an 
incline  shaft  that  has  been  done  years  ago,  hunting 
for  coal.  I  believe  that  finishes  the  Overton.  Next 
is  the  Mt.  Pleasant,  34,  San  Fi-ancisco  Chemical  Com- 
pany 35,  San  Francisco  Chemical  Company.  36  San 
Francisco  Chemical  Company.  No.  37,  San  Fran- 
cisco Chemical  Company.  38,  Duffield  &  Jeffs.  37 
is  San  Francisco  Chemical  Company;  that  is  right — 
it  is  Duffield  &  Jeffs  instead  of  San  Francisco  Chemi- 
cal.    No.  38,  Mt.  Pleasant,  open  cut  4x6.5,  by  18 
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feet  lon^;  tunnel  3x6,  fifty  feet  long.     No.  39,  small 
open  eut  by  Si\n  Franciseo  Chemical  Company.     No. 
4<).  Duftield  it  Jeffs,  which  I  have  not  the  measure- 
ment of,  made  in  1JM)8  and  19(M).     The  next  is  Ar- 
kansas lode,  4:5  on  the  Arkansas— we  have  to  skip  to 
43.     Tuimel  No.  43,  Dufficld  &  Jeffs,  which  I  did  not 
measure  but  other  ])arties  have  the  measurement  of, 
done  in  11K)S  and  191)*).     N(\  44,  tunnel  by  San  Fran- 
cisco Chemii'al   Com])any.     [240]     No.  45—1  gave 
}-ou  43,  Duffield  &  Jinn's,     44,  San  Francisco  Chemical 
Company.    45,  San  Francisco  Chemical  Company. 
46,  Duffield  &  Jeffs.     There  is  work  done  on  that 
this  year,  open  cut  31/2x6  feet  face,  8  feet  long;  tun- 
nel 31/0x6,  12  feet  long;  and  that  concludes  the  Ar- 
kansas lode. 
Q.  The  next  is  the  Hickman  lode? 
A.  Yes,  sir;  there  is  a  discovery  cut  on  the  Hick- 
man; that  is  not  numbered  is  it?    That  is  not  num- 
bered— you  simply  want  the  numbers,   I   suppose? 
No.  47,  Duffield  &  Jeffs;  open  cut  3.5  by  23  feet  long, 
8  foot  face;  tunnel  3i/.  by  51/0,  8  feet.     No.  48,  discov- 
ery pit,  Duffield  &  Jeffs — hold  on  a  minute;  that  is  a 
long  tunnel  there  that  I  have  not  the  measurement 
of,  done  in  1908  and  1909. 

Q.  (By  Mr.  BUDGE.)  Is  it  or  is  it  not  a  discovery 
pit? 

A.  No;  that  is  a  tunnel  right  by  the  side  of  the  dis- 
covery No.  49  on  the  Maury — No/50— I  will  have  to 
skip  those.  The  next  is  on  the  Columbia  lode.  No. 
51,  Duffield  &  Jeffs,  on  the  Columbia  claim— tunnel. 
I  have  given  you  open  cut,  6x5,  seven  foot  face ;  tun- 
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nel  3I/2  by  6,  twenty-two  feet  long;  also  tunnel  No. 
52,  which  I  did  not  measure,  but  the  other  people 
measured  it,  belonging  to  Duffield  &  Jeffs.  The  next 
is  the  Wayne,  53,  Duffield  &  Jeffs;  open  cut  3x7, 
eighteen  and  one-half  feet  long;  tunnel  3x51/2  and 
eighteen  and  one-half  feet  long.  Nos.  54,  55  and  56, 
done  by  the  San  Fi'ancisco  Chemical  Company.  I 
believe  that  concludes  all  the  workings. 

Q.  Look  again  at  No.  55  please,  and  see  if  you  can 
identify  that  work?     [241] 

A.  Didn't  I  give  it.  No.  55? 

Q.  55,  you  said  was  done  by  the  San  Francisco 
Chemical  Company.     Is  that  the  fact? 

A.  I  guess  not. 

Q.  I  don 't  want  any  guessing  about  it,  if  you  know 
say  so  and  if  you  don't  know,  say  so. 

A.  That  is  a  tunnel  that  I  run  myself. 

Q.  What? 

A.  A  tunnel  that  I  run  myself;  I  gave  it  to  the 
San  Francisco  Chemical  Company,  but  I  made  a  mis- 
take. 

Q.  Now,  ascertain,  and  give  us  the  real  fact. 

A.  The  last  measui'ement  I  gave  you  should  be  for 
55. 

Q.  Before  you  gave  the  measurement  of  what? 

A.  53,  was  it? 

Q.  Just  get  it  straight  is  all  I  want,  Mr.  Hoff. 

A.  No.  53  is  right  as  I  had  it  before. 

Q.  What  is  right  now  ? 

A.  The  last  measurements  on  53. 

Q.  I  think  you  had  better  straighten  it  out  now, 


vs.  Stin  Francisco  Chtmicul  (  Onipany.       215 

(Testiiiumy  of  Charles  Hoff.) 

and  if  you  have  made  any  error  correct  it  so  that 

the  notary  can  get  what  you  say. 

A.  I  have  ^ot  it  now :  55  was  done  in  1908  and  1909; 
that  is  Dutlield  &  Jeffs  work,  as  I  remember  it.  I 
remember  distinctly  now  the  tunnel  in  the  bottom  of 
the  hiU. 

Q.  Any  other  mistakes  that  you  have  made  ? 

A.  How? 

Q.  Any  other  mistakes  that  you  have  made  ? 

A.  I  don't  think  so. 

Q.  When  you  say  the  work  was  done  by  the  San 
Francisco  Chemical  Company,  what  knowledge  have 
you  about  that?        A.  Well,  no  personal  knowledge. 

Q.  No  personal  knowledge?        A.  No,  sir. 

Q.  What  information  did  you  have  ? 

A.  I  knew  that  the  [242]  San  Francisco  people 
were  working  there  off  and  on,  being  close  by  there 
and  traveling  back  and  forth. 

Q.  Well,  did  that  include  work  that  you  did  in 
1905  for  Jones? 

A.  Well,  I  done  some  work,  location  work  on  all 
of  these  claims  in  1905. 

Q.  Did  you  classify  that  as  San  Francisco  Chem- 
ical Company's  work? 

A.  I  did.  All  the  work  that  I  gave,  that  I  gave, 
that  I  pointed  out  as  San  Francisco  Chemical  Com- 
pany's work,  that  had  been  done  by  Jones  and  by 
them  too. 

Q.  So  that  the  fact  is  that  all  the  work  that  you 
have  pointed  out  that  was  done  by  Duffield  and  Jeffs, 
you  have  called  work  done  by  the   San   Francisco 
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Chemical  Company?        A.  Yes,  sir. 

Q.  And  you  have  no  personal  knowledge,  as  I 
understand  you,  as  to  whether  or  not  that  company 
did  the  work  except  in  part? 

A.  Just  by  knowing  that  they  were  working  there 
and  had  men  to  work  as  anybody  would  know  by 
observation. 

Q.  Well,  I  don 't  understand  you.  You  say  also  it 
includes  work  done  by  Mr.  Jones  ? 

A.  The  work  that  I  pointed  out  to  them,  yes. 

Q.  And  the  work  done  by  Mr.  Jones,  you  classified 
here  as  work  done  by  the  San  Francisco  Chenucai 
Company  ? 

A.  Well,  I  suppose  it  all  belonged  to  them,  and 
therefore  I  gave  them  credit  for  it. 

Q.  Do  you  remember  when  Mr.  Pitts  and  Mr. 
Brooks  made  the  survey?        A.  I  do,  sir. 

Q.  Were  you  with  them? 

A.  I  was  with  them  every  day  from  the  beginning 
to  the  finish. 

Q.  Who  showed  Mr.  Pitts  the  ground? 

A.  I  did. 

Q.  And  the  stakes?        A.  I  did.     [243] 

Q.  The  discoveries?        A.  I  did. 

Q.  In  cases  where  the  stakes  could  not  be  found, 
what  did  you  do  ? 

A.  We  replaced  the  stakes. 

Q.  No.  Now,  what  did  you  do  with  reference  to 
identifying  the  corner  or  place  ? 

A.  I  had  been  over  the  ground  so  much  I  knew 
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where  the  corners  were  wliether  the  stakes  were  there 

or  not 

Q.  That  is  to  say,  you  had  been  over  the  p:ronnd 
previous  t«)  Mr.  Pitts  and  Mr.  Brooks  being  there? 

A.  Many  times. 

Q.  And  you  became  familiar  with  the  comer 
stakes t        A.  T  did,  sir. 

Q.  And  the  anii^le  stakes  and  the  discovery  stakes 
rather,  all  of  the  stakes,  were  tliey  all  standing  when 
you  went  into  the  employ,  or  went  upon  the  ground, 
after  you  entered  the  employ  of  Messrs.  Duffield  and 
Jeffs?        A.  Not  all  of  them. 

Q.  How  did  you  know  then  where  the  corners  were 
when  the  stakes  were  not  there? 

A.  Because  I  had  previously  been  over  the  ground 
and  also  stakes  or  monuments  of  some  of  the  claims 
were  in  position  so  that  I  knew  exactly  where  the  cor- 
ners were. 

Q.  Previous  to  the  time  that  you  entered  the  em- 
ploy of  Duffield  and  Jeffs,  but  after  they  had  made 
these  lode  locations?     Is  that  what  you  mean? 

A.  1  had  been  over  the  ground  before  and  after. 

Q.  And  afterwards? 

A.  I  was  very  familiar  with  the  ground  before. 

Q.  When  the  stakes  were  standing? 

A.  Yes,  sir. 

Q.  Placed  by  Duffield  and  Jeffs?        A.  Yes,  sir. 

Q.  And  those  places  that  you  pointed  out  to  Mr. 
Pitts  or  Mr.  Brooks  or  both  of  them  as  the  corners, 
were  they  the  corners  and  places  [244]  where  the 
original  stakes  had  been  set? 
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A.  Yes,  sir;  or  very  nearly  so,  so  near  that  in  one 
or  two  instances  on  the  Jimtown  the  stake  was  swept 
out  of  the  gulch  where  the  creek-bed,  where  it  was 
liable  to  be  destroyed  and  also  at  the  corner  between 
the  Overton  and  the  Cumberland,  the  northeast  cor- 
ner of  the  Overton,  and  the  southwest  corner  was  set 
down  in  the  creek-bed,  but  the  stakes  or  corner  was 
re-established  there. 

Q.  Originally  were  stakes  set  down  in  the  creek- 
bed  ?        A.  Yes,  sir ;  I  have  seen  it  there. 

Q.  Seen  it  there  ?        A.  Been  to  it,  yes,  sir. 

Q.  Is  that  where  Mr.  Pitts  and  Brooks  established 
them  ?        A.  They  established  it  right  there. 

Q.  Did  you  observe  the  size  and  dimensions  and 
length  of  the  original  stakes  ?        A.  I  did. 

Q.  What  is  the  size  and  length  and  dimensions  ? 

A.  And  the  kind? 

Q.  Yes. 

A.  Some  quaking-asps,  some  were  pine  and  some 
were  4x4 's  sawed  timbers,  and  from  natural  observa- 
tions I  would  judge  them  to  be  4i/^  feet  long,  from 
that  to  5%,  some  longer.  The  round  timber  was  per- 
haps from  5  to  8  inches  in  circumference — or  in  diam- 
eter, rather. 

Q.  How  much  in  diameter  ? 

A.  5  to  8  inches. 

Q.  Were  there  any  that  were  less  than  4  feet  above 
the  ground  ? 

A.  I  did  not  notice  any  that  was,  that  I  would  judge 
to  be  less  than  four  feet ;  I  did  not  measure  them,  of 
course. 
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<^.  Were  they  marked  as  original  stakes? 

A.  Yes,  sir. 

Q.  How  marked? 

A.  Marked  JJullield  and  Jells,  northeast  [245] 
or  southwest  corner,  or  whatever  the  corner  it  was 
indicating  the  claim,  facing  the  interior  of  the  claim. 

<i.  Marked  on  the  interior  side  of  the  stake  f 

A.  Yes. 

Q.  In  towards  the  claim?        A.  Yes,  sir. 

Q.  Any  of  them  hewed  f        A.  Some  of  them. 

Q.  Well,  what  ones  were  hewed  f 

A.  At  the  northwest  corner. 

Q.  Not  where  they  were  located,  but  what  kind  of 
stakes,  and  how  hewed. 

A.  Hewed  pine,  red  pine  stakes  hewed  to  conform 
to  the  size,  hewed  enough  to  make  it  practicable  to  de- 
scribe them. 

Q.  Where  the  marks  w^ere  on  those  round  timbei*s, 
was  it  hewed  i 

A.  It  was  hewed  so  that  they  could  do  the  writing 
on  them. 

Q.  Were  the  stakes  re-established  each  year  while 
you  were  connected  with  Duffield  and  Jeffs'? 

A,  1  re-established  them  in  1909  myself. 

Q.  And  in  1910,  the  patent  survey  was  made  ? 

A.  Yes,  sir. 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Mr.  Hoff,  you  have  been  over  all  the  ground, 
practically  all  of  it,  included  within  the  placer  claims; 
of  the  San  Francisco  Chemical  Company  and  wdthin 
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Ike  bomdanes  of  tiieae  lode  dainis        r^r^  T!:^r^ 
ti—A  haveiiY  joat       A.  I  lisvcu 

Q.  And  paiticiKbih'  smee  19051 

A.  1905Ivasaiidputof  1906»lHitiioljiguniiiitil 
ISCHL 

Q.  And  as  toq  stated  joa  ofaBeiTed  diat  tiie  em- 
plDjces  of  ~        ^        ^  30  diwiiifial  GoBBpanj 

ii«e  iraiki^  mi   Tmrnni^  pluen   on    [Sifi]    tins 
gromid.    That]scoacrect,iai\it?        A.  Yes^sir. 

Q.  SaWy  falBi^  tout  attention  to  these  woxkmgB 
deambcd  on  tiie  Obey  lode  daiiii,acdwitVr  ^  1^^  Ool- 
cDck  plaeo'  jB  Ip  2  and  3;  marfcrd    i-   r 
lAiA  yon  ^tM  ^^as  the  wiKtifigy  :  J     l- 

aset>*--'Z—  z]paiiy,irer^  11:7    : 

idik:-  -      7  ""-7;^  in  Ik-      _ 

A-  Xot,  SET- 

ontfeeL  L  ^ 


JOKS? 

Q.  y  -                                     -  :o  the  Obed  lode 

daici  ^ '?.  ^  0n  tihe  Tiiiiiaii 

plan  -  beSanFran- 


Q  neby^yoa 

for  Mi, 

A-  X :  _  '  -  np 


^^.  ;^,  ^  ..  ->  was  not  done  bj  joa  for  Mr.  J(me£  T 
A-  Xou 

Q,  Hfiw  about  Xo.  7,  vbidi  is  on  tbe  Imnan  jdaeer 
and  witbin  the  Obed  lode  daimf 
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A.  Not  (lone  by  me.  I  done  no  work  only  at  the 
discovery. 

Q.  It  was  not  done  by  J  ones  f 

A.  Not  by  Jones. 

Q.  I  will  ask  you  before  proceeding  further  if  you 
are  personally  familiar  with  all  the  work  that  was 
done  under  the  supervision  of  Mr.  Jones  f 

A.  Not  all  of  it. 

Q.  Well,  for  what  period  of  time  were  you  familiar 
with  itf 

A.  From  the  time  Mv.  Jones  made  lode  locations 
on  this  ground.. 

Q.  Oh,  from  the  time  he  made  the  lode  locations? 

A.  Yes,  sir. 

Q.  And  that  was  at  what  time? 

A.  In  1905,  I  think.     [247] 

Q.  In  1905  ?        A.  I  would  not  be  right  sure. 

Q.  Was  there  work  done  prior  to  that  ? 

A.  There  was. 

Q.  And  is  any  of  this  work  as  to  which  you  testi- 
fied work  which  was  done  prior  to  1905  ? 

A.  I  think  it  was  done  in  1905. 

Q.  What  I  want  to  get  at  is  this,  is  any  of  this 
work,  which  has  been  designated  on  this  Exhibit  1 
by  these  red  figures  as  the  w;ork  performed  by  the 
San  Francisco  Chemical  Company,  was  any  of  this 
work  done  by  or  on  behalf  of  Mr.  Jones,  prior  to  his 
location  of  his  lode  claims? 

A.  Yes ;  there  was  some  work  done  there. 

Q.  I  mean  any  of  tliis  that  you  pointed  out? 

A.  I  don't  think  so. 
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Q.  According  to  your  best  information  and  knowl- 
edge then,  none  of  this  work  which  is  designated  by 
the  red  figures  on  any  of  these  claims  was  done  by 
Mr.  Jones  prior  to  the  location  of  his  lode  claims. 
That  is  correct,  isn't  it? 

A.  It  is  possibly  No.  16  on  the  Cumberland  and 
some  stripping  on  the  Cumberland;  in  fact,  I  am 
satisfied  it  was  done  by  Jones  prior  to  the  lode  loca- 
tions. Also  on  the  Overton  at  what  we  call  the  old 
claims  there  was  a  lot  of  work  done  by  Mr.  Jones 
there  prior  to  the  lode  locations. 

Q.  No.  16  the  Hickman  and  strippings  on  the  Hick- 
man ?        A.  Not  the  Hickman. 

Q.  Yes ;  strippings  on  No.  16  ? 

A.  No;  Cumberland. 

Q.  Excuse  me;  it  is  the  Cumberland.  And  what 
else  on  the  Overton?        A.  That  is  the  old — 

Q.  Number  what?        A.  No.  33. 

Q.  No.  33,  Overton.  Now,  your  best  information 
is  that  some  of  this  [248]  work  was  done  by  Mr. 
Jones,  or  on  his  behalf  prior  to  the  time  he  made  his 
lode  locations?        A.  That  is  right. 

Q.  Now,  was  all  of  it  done  at  No.  16  and  33  in  this 
stripping?  Was  all  of  the  work  that  now  appears  to 
have  been  done  there  done  by  Mr.  Jones  prior  to  the 
location  of  his  lode  claims? 

A.  Well,  it  seems  to  me — 

Q.  Don't  you  know?        A.  Well,  I  don't  know. 

Q.  All  right.  Was  there  any  other  work  which  is 
designated  upon  this  plat  as  work  which  you  said  was 
work  of  the  San  Francisco  Chemical  Company  in 
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there  other  than  16  and  33,  and  this  stripping  done 
prior,  done  by  Jones  or  on  his  behalf,  prior  to  the 
location  of  his  hxle  elaimsT 

A.  Except  16  and  33,  not  within  the  claims  that  are 
in  conflict. 

Q.  Xot  within  any  of  the  claims  that  are  em- 
braced in  this  controversy? 

A.  No,  sir ;  there  was  work  done  on  the  Tennessee, 
but  that  doesn  't  come  in. 

Q.  But  on  all  of  these  claims,  these  lode  claims  and 
the  placer  claims  that  are  enumerated  in  the  com- 
plaint and  answer  in  this  case,  there  was  none  of  the 
work  which  you  have  described  was  work  of  the  San 
Francisco  Chemical  Company, — that  was  done  by  Mr. 
Jones  prior  to  the  location  of  his  lode  claims,  except 
what  you  have  stated  that  number  16  and  33  and  a 
little  stripping?         A.  Yes,  sir. 

Q.  Or  some  stripping  f        A.  Yes,  sir. 

Q.  Now,  do  you  know  whether  or  not — by  the  way, 
all  work  that  Mr.  Jones  did  do,  so  far  as  your  knowl- 
edge extends,  was  in  1905  f 

A.  Yes,  sir;  in  1905. 

Q.  So  that  if  there  is  any  work  that  is  enumerated 
upon,  that  has  [249]  been  described  to  you  as  the 
work  of  the  San  Francisco  Chemical  Company,  which 
you  claim  might  have  been  done  by  Mr.  Jones,  or  was 
done  by  Mr.  Jones,  so  far  as  is  set  out  on  this  map, 
it  is  Nos.  16  and  33  and  the  stripping  f 

A.  Exactly. 

Q.  All  the  other  work  described  by  these  numbers 
and  described  by  you  in  your  testimonv  is  work  which 


224        Morse  S.  Duffleld  and  Lewis  A.  Jeffs 

(Testimony  of  Charles  Hoff.) 

has  been  done  since  1905  by  the  San  Francisco  Chem- 
ical Company  ?        A.  To  the  best  of  my  knowledge. 

Q.  Yes;  and  as  you  say  you  have  been  over  the 
claims  and  observed  them  working  in  various  places 
along  this  deposit?        A.  Exactly. 

Q.  And  you  have  never  seen,  have  you,  Mr.  Hoff, 
any  other  persons  working  or  digging  open  cuts  or 
tunnels,  or  sinking  shafts  or  doing  any  other  sort  of 
mining,  digging  or  any  other  sort  of  mining  opera- 
tions on  any  of  this  ground,  save  the  San  Francisco 
Chemical  Companj^  other  than  Duffield  and  Jeffs'? 

A.  None  there  besides  what  is  shown. 

Q.  Now,  then,  calling  your  attention  again  to  num- 
bers 1,  2  and  3,  as  designated  on  the  Obey  lode  claim 
and  within  the  Colcock  placer,  I  will  ask  you  whether 
you  ever  made  a  personal  inspection  of  those  work- 
ings? 

A.  Nothing  more  than  just  simply  to  go  into  the 
tunnel. 

Q.  And  have  you  been  into  all  of  these  tunnels  and 
observed  all  of  these  open  cuts  ?        A.  I  have. 

Q.  You  did  not,  as  I  understand  it,  take  any  meas- 
urements at  any  time  ?        A.  No,  sir. 

Q.  Can  you  give  me  the  approximate  length  of 
those  tunnels,  numbers  1  and  2  on  the  Colcock  placer 
and  within  the  Obey  lode  ?     [250] 

A.  I  w^ould  hate  to  undertake  to  do  that  and  come 
anywheres  near  right. 

Q.  Well,  have  you  from  going  into  these  tunnels, 
are  you  able  to  give  your  judgment  as  to  the  length  of 
them  as  you  would  from  observing  any  other  tunnel  ? 
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A.  Oh,  I  don't  know  as  I  could  do  it  on  the  map, 
I  could  on  the  ground  tell  by  obsen'ation  what  the 
tunnels  are, 

Q.  Now,  from  your  own  recollection  as  to  theses 
timnels,  what  is  your  best  judgment  as  to  their  length 
and  size! 

A.  I  would  hate  to  undertake  to  tell  you. 

Q.  Well,  I  am  asking  you  simply  as  a  practical 
miner  and  you  say  you  have  been  engaged  in  mining 
off  and  on,  since  1872,  and  you  surely  have  some  judg- 
ment as  to  the  size  and  length  of  the  tunnels  after 
you  have  been  into  and  over  the  ground  and  around 
about  there  and  into  these  tunnels  on  several  occa- 
sions. Now,  what  is  your  judgment  as  to  the  length 
and  dimensions  or  size  of  those  tunnels,  1  and  2  ? 

A.  A  man  that  is  traveling  in  open  cuts  and  tunnels 
on  some  seventy  odd  claims  all  the  time,  can't  hardly 
remember  exactly  what  this  was. 

Q.  Have  you  in  mind  now  the  particular  location 
and  condition  surrounding  these  tunnels,  1  and  2,  on 
the  Obey  lode  ? 

A.  Yes,  sir ;  one  of  them.  No.  2  is  timbered  for  some 
distance  at  the  mouth  of  the  tunnel. 

Q.  So  that  you  have  in  mind  now  a  distinct  recol- 
lection of  this  particular  tunnel  f        A.  Slightly. 

Q.  Now,  have  you  of  No.  1  ? 

A.  I  would  not  be  positive  on  that  whether  it  is 
timbered  or  not.  I  think  it  is  though  at  [251]  the 
mouth,  for  some  distance. 

Q.  You  have  a  distinct  idea  as  to  those  two  timnels  f 

A.  Yes,  sir. 
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Q.  Now,  how  long  were  they  ? 

A.  I  should  judge  sixty  or  seventy  feet,  somewhere 
thereabouts. 

Q.  What  is  the  size  of  them  ? 

A.  About  4x6  at  the  mouth  where  they  are  tim- 
bered. 

Q.  What  is  the  average  size  ?        A.  4x6. 

Q.  What  about  No.  4,  which  I  understand  you  to 
say  is  also  San  Francisco  Chemical  work? 

A.  That  is  timbered  at  the  mouth,  about  40  feet,  40 
to  45  feet. 

Q.  What  is  the  length?        A.  That  is  the  length. 

Q.  4x6?        A.  4x6. 

Q.  What  have  you  to  say,  Mr.  Hoff,  as  to  the  size 
of  this  open  cut  No.  3,  San  Francisco  Chemical  Com- 
pany's cut  No.  3? 

A.  It  was  just  a  common  ordinary  open  cut. 

Q.  What  is  the  size  of  it? 

A.  I  could  not  tell  you  that  exactly.  I  paid  no  par- 
ticular attention  to  it,  as  the  parties  that  had  been 
tliere  with  me  took  the  measurements  of  all  those 
things  and  I  took  no  more  thought  about  it. 

Q.  Did  they  take  measurements  of  all  the  San 
Francisco  Chemical  Company's  tunnels  and  cuts? 

A.  They  did. 

Q.  Who  took  those  measurements  ? 

A.  Mr.  Brooks  and  Mr.  Pitts. 

Mr.  DEY. — I  will  put  Mr.  Brooks  on  next. 

Q.  Now,  calling  your  attention  again  to  the  time 
when  Mr.  Jones,  or  when  you  did  work  for  Mr.  Jones, 
what  time  of  the  year  was  it,  Mr.  Hoff,  in  the  spring 
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or  fall  or  siininierf         [252] 

A.  Alonp  in  tlic  suinmer,  I  think  in  tho  lattor  part 
of  June. 

Q.  Now,  you  rofrosh  your  recollection,  was  it  not 
in  1904  that  you  did  this  work  for  Mr.  Jones? 

A.  It  nii^ht  have  been. 

Q.  Isn't  it  a  faet  Mr.  Jones  left  Montpelier,  or  left 
that  country,  (piit  working  there  at  least,  in  1904,  in 

June  of  mn  ? 

A.  It  might  have  been.  I  think  that  was  the  time 
come  to  think  alwut  it  now. 

Q.  That  is  the  best  of  your  recollection? 

A.  Yes,  sir.  I  have  no  data  on  that  whatever,  and 
I  could  not  say  positively,  but  I  am  pretty  sure  it  was 
in  190i,  instead  of  1905. 

Q.  Now,  you  were  present,  were  you,  when  Duffield 
and  Jeffs  made  locations  on  these  claims? 

A.  I  was  not. 

Q.  You  had  no  knowledge  as  to  where  the  stakes 
were  placed  by  them  when  those  locations  were  made  ? 

A.  Not  exactly. 

Q.  And  did  you  assist  in  making  the  old  Jones  Lode 
locations  ? 

A.  I  was  not  there  when  the  stakes  were  aU  set, 
but  right  aw'ay  after,  and  I  went  over  the  ground  sev- 
eral times  and  he  showed  me. 

Q.  You  testified  that  you  were  familiar  with  where 
the  stake  had  been  placed  by  Duffield  and  Jeffs  when 
they  made  the  locations  of  these  various  claims? 

A.  Exactly. 

Q.  Now,  were  you  familiar?        A.  I  was. 
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Q.  How  did  you  know  and  how  did  you  come  to 
have  knowledge  as  to  where  those  stakes  had  been 
placed  by  those  parties? 

A.  I  had  been  shown  the  stakes  by  them  and  was 
satisfied  that  they  were  practically  as  near  to  the  old 
location  points  as  in  many  instances  could  be. 

Q.  How  did  you  know  where  the  old  location  points 
were,  if  you  were  [253]  not  there  when  the  stakes 
were  set? 

A.  With  Mr.  Jones,  I  had  been  over  the  ground. 

Q.  No ;  I  say  as  to  the  Duffield  and  Jeffs'  stakes. 

A.  I  had  been  shown  them. 

Q.  How  long  after  they  had  been  set  ? 

A.  In  1908. 

Q.  Yes ;  that  was  a  year  afterwards  ? 

A.  A  year  after  they  located  in  1907. 

Q.  So  you  did  not  know  where  the  stakes  were  set 
in  1907  ?        A.  No ;  I  was  not  there  then. 

Q.  You  did  not  know,  and  when  you  went  over  the 
ground  with  Mr.  Pitts  and  Mr.  Brooks  and  identified 
certain  stakes  to  them,  you  had  no  know^ledge  whether 
those  stakes  or  monuments  which  you  pointed  out  as 
corners  or  discovery  points  were  corners  or  discovery 
points  as  they  had  been  established  by  Mr.  Duffield 
and  Mr.  Jeffs  in  1907? 

A.  I  had  been  over  the  ground  several  times  with 
Duffield  and  Jeffs,  and  they  had  shown  me  where 
their  corners  was. 

Q.  But  you  had  no  knowledge — where  you  had 
pointed  out  to  Mr.  Pitts  and  Mr.  Brooks  those  monu- 
ments and  stakes,  you  had  no  knowledge  that  those 
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particular  monuments  and  stakes  were  at  the  points 
where  the  orij^inal  stakes  and  monuments  had  been 
placed  hv  Duftield  and  Jeffs  f 

A.  Only  as  they  were  pointed  out  by  them  to  me. 

Q.  When  had  they  been  pointed  out? 

A.  In  19(K 

Q.  Just  a  year  afterwards  f         A.  Yes,  sir. 

Q.  And  may  have  been  moved  from  the  oricjinal 
locations,  for  all  you  know?        A.  Possibly  so. 

Q.  Now,  what  kind  of  stakes  did  you  say  were 
there  when  you  went  up  upon  the  ground  after  Duf- 
field  and  Jeffs  had  made  their     [254] 

A.  There  was  some  pine  and  some  quaking-asps 
and  some  4x4- 's. 

Q.  Some  cottonwoods? 

A.  No  cottonwoods;  it  is  quaking-asp. 

Q.  Mr.  Dufficid  testified  there  were  some  cotton- 
woods. Is  he  mistaken  about  that  and  confused  them 
with  quaking-asp? 

A.  He  has  got  the  name  of  the  timber  mixed. 

Q.  It  is  quaking-asp,  instead  of  cottonwood? 

A.  Yes,  sir. 

Q.  And  did  you  ever  take  any  measurements  of 
any  of  those  stakes  ?        A.  Not  only  by  observation. 

Q.  You  did  not  measure  any  of  the  mounds,  did 
you,  the  rock  mounds  f        A.  No,  sir. 

Q.  Didn't  cut  any  of  those  stakes  yourself? 

A.  No,  sir. 

Q.  Now,  in  1908,  I  understand  you  went  into  the 
employ  of  Messrs.  Duffield  and  Jeffs  on  the  10th  day 
of  August.     Is  that  correct? 
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A.  That  is  correct. 

Q.  Do  you  know  whether  or  not  the  stakes  as  they 
had  been  originally  set  were  moved  or  replaced  be- 
tween August,  1908,  and  November,  1908? 

A.  I  don 't  know  anything  about  that. 

Q.  You  don't  know?        A.  No. 

Q.  Well,  what  is  your  best  information  as  to 
whether  or  not  the  stakes  which  were  there  in  Au- 
gust were  the  stakes  which  were  there  in  November  ? 

A.  A  great  many  stakes  had  been  knocked  down 
in  various  ways,  some  moved  entirely,  and  every 
time  that  any  of  the  employees  went  over  the  ground 
we  endeavored  to  replace  them. 

Q.  But  have  you  any  distinct  recollection  that  be- 
tween August,  1908,  and  November,  1908,  that  there 
was  any  replacement  of  stakes  or  [255]  change 
made  in  the  stakes  ? 

A.  Not  that  I  know  of.  Mr.  Colbath  was  on  the 
ground  at  that  time  and  had  charge. 

Q.  Do  you  remember,  in  1910,  in  April,  that  you 
did  assessment  work  or  went  up  to  do  assessment 
work  upon  those  claims  ?        A.  I  do. 

Q.  Did  you  have  any  conversation  at  that  time 
with  Mr.  Groo,  the  foreman  of  the  San  Francisco 
Chemical  Company?        A.  I  did. 

Q.  What  was  it,  Mr.  Hoff ,  and  where  ? 

A.  On  the  Overton  claim? 

Q.  Yes. 

A.  I  was  there  with  my  camping  outfit  putting  up 
and  fence  and  Mr.  Groo  came  along  and  says,  "Mr. 
Hoff,  I  want  to  notify  you  that  you  are  trespassing." 
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I  says,  '*That  is  all  ri^Hit."  And  he  says,  '*If  you 
continue  to  do  any  work  here,  you  will  he  yourself 
held  responsihle  as  well  as  your  company,"  and  I  told 
him  that  I  was  here  to  do  as  my  company  told  me  to 
do  the  same  he  was,  and  sui)posed  they  were  able 
to  take  <'are  of  me  and  T  proposed  to  go  ahead  and 
do  the  assessment  work  that  is  what  I  was  sent  there 
for.     That  is  all  the  conversation  there  was. 

Q.  Did  you  do  the  work  at  that  time  ?        A.I  did. 

Q  Did  you  remain  right  on  the  ground? 

A.  I  did. 

Q.  You  did  not  go  off  of  the  ground  at  that  time? 

A.  No,  sir.     1  camped,  stayed  there  until  we  got 
through  in  August. 

Q.  Did  you  remain  there  with  the  camp? 

A.  Off  and  on  all  the  time. 

Q.  Isn't  it  a  fact  you  left  the  ground  immediately 
after  this  conversation?     [256] 

A.  No,  sir;  my  outfit  was  right  there. 

Q.  I  say  personally  didn't  you  leave  the  ground 
and  go  down  town  and  stay  there  for  some  days? 

A.  No,  sir;  I  was  on  the  ground  every  day  after 
the  camp  was  pitched. 

Q.  And  proceeded  with  your  work?        A.  I  did. 

Q.  Isn't  it  a  fact  that  you  took  the  matter  up  with 
your  employers? 

A.  I  wrote  them  a  letter  but  I  never  stopped  work. 

Q.  You  inquired  what  you  should  do  under  the 
conditions? 

A.  I  told  them  that  I  had  been  notified. 

Q.  You  told  them  you  had  been  notified  ? 
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A.  Certainly. 

Q.  And  asked  whether  you  should  proceed  with  the 
work  ? 

A.  No;  I  did  not  ask;  I  proposed  to  continue  to 
work  until  I  was  stopped,  is  all. 

Q.  You  didn't  ask  whether  you  should  proceed 
with  the  work? 

A.  I  simply  told  them  Mr.  Groo  had  notified  me 
I  was  trespassing,  and  if  you  want  the  exact  language 
of  the  letter,  I  think  I  can  give  you  that. 

Q.  Well,  I  don't  know  that  that  is  particularly  ma- 
terial unless  you  care  to  give  it,  but  what  I  am  try- 
ing to  get  at  is  whether  or  not  you  continued  with  the 
work  after  you  had  had  this  conversation  with  Mr. 
Groo,  or  whether  you  left  the  premises  and  only  re- 
sumed work  upon  further  instructions  ? 

A.  Well,  I  can  positively  assure  you  I  never 
stopped  for  a  minute. 

Q.  Did  you  do  any  work  that  day  other  than  to  set 
up  your  tent? 

A.  Nothing  more  than  to  set  up  the  tent,  had  men 
doing  that. 

Q.  And  worked  the  next  day?        A.  Yes,  sir. 

Q.  On  what  claim? 

A.  We  started  in  on  the     [257]     Overton. 

Q.  Who  was  with  you,  Mr.  Hoff  ? 

A.  Mr.  Cousins,  Mr.  Sampson  and  John  Lindsay. 

Q.  At  the  time  of  this  conversation? 

A.  Oh,  Mr.  Lindsay  was  the  only  one  that  was  with 
me;  he  was  putting  up  the  tent. 

Q.  Who  was  with  Mr.  Groo? 
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A.  I  <*oul(l  not  tell  you  the  name,  I  think  settlers, 
bill  I  am  not  positive,  and  I  did  not  know  them  well 
enough  to  remember  their  names. 

Q.  You  have  seen  Mr.  Groo  and  his  men  and  the 
other  emi)l(\vees  of  the  San  Franciseo  Chomifal  Com- 
pany workinjj  in  these  various  tunnels  and  cuts  along 
this  j)rop('rty  ?         A.  I  have. 

Q.  From  time  to  time  and  year  to  year  as  you  have 
betn  over  the  ground  back  and  forth  ?        A.  I  have. 

Q.  These  workings  which  you  have  described  and 
whirli  are  set  forth  on  exhibit  1  as  1,  2,  3,  etc.? 

A.  Yes,  sir. 

Q.  Now,  Mr.  Hoff,  this  exhibit  1  does  not  repre- 
sent all  the  cuts,  etc.,  which  have  been  made  and  ex- 
cavated by  the  San  Francisco  Chemical  Company, 
does  it  ? 

A.  I  hardly  think  so;  they  have  done  work  this 
year  since — 

Q.  Haven't  they  done  work  there  that  is  not  shown 
here  ?        A.  Possibly  so. 

Q.  As  a  matter  of  fact,  isn't  it  true,  Mr.  Hoff,  by 
your  knowledge  of  the  ground  and  being  over  it  a 
great  many  times,  that  on  some  of  these  placer  claims 
there  are  twenty  or  twenty-five  or  thirty  cuts  in  addi- 
tion to  what  has  been  shown  here  all  the  way  along 
the  deposit  ?        A.  Possibly  so. 

Q.  Don't  you  remember  that  to  be  the  case? 

A.  Yes,  sir;  that  is  about  the  case.  I  can  show  it 
to  you  on  the  Mt.  Pleasant.     [258] 

Q.  On  the  Mt.  Pleasant,  and  for  that  matter  all  the 
way  along  on  the  Wonder  and  the  Winter  and  the 
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Winfield  and  out  here  on  the  Colcock,  and  Overton 
also  and  there  was  twenty  to  twenty-five  or  thirty 
cuts  that  have  been  made  by  the  San  Francisco 
Chemical  Company  that  are  not  shown  on  this  plat 
at  all  ?        A.  Oh,  yes ;  there  must  be  that. 

Q.  On  each  of  these  claims  %        A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Glenn  of  Montpelier  and  Mr. 
Brennan?        A.    I  do. 

"Q.  And  were  you  familiar  with  the  particular 
property  there  that  they  had  an  interest  in  at  one 
time,  right  along  there  on  the  north  side  of  the  creek  ? 

A.  I  am. 

Q.  And  do  you  know  how  that  land  was  taken  by 
them  in  the  first  place  ? 

A.  I  don 't  know  anything  about  it. 

Q.  You  have  no  knowledge  about  it  ? 

A.  I  don 't  know  anything  about  it. 

Mr.  BUDGE.— I  think  that  is  all. 

Redirect  Examination. 
(By  Mr.  DEY.) 

Q.  Mr.  Hoff,  you  on  cross-examination  stated  that 
the  stakes  were  knocked  down  in  various  ways.  I 
wish  you  would  explain  what  you  mean  by  that. 

A.  Well,  the  stakes  were  knocked  down  by  cattle, 
sheep  and  the  elements,  cloud  bursts  in  Gertch  Hol- 
low removed  some  of  the  stakes,  also  in  the  main 
Montpelier  Canyon  slides  of  rock  caused  by  cloud 
bursts  covered  up  one  in  particular  that  I  know  of, 
or  removed  it  in  the  high  water,  and  other  cases  it 
apparently  looked  as  though  the  stakes  had  been  car- 
ried away,  for  they  could  not  have  gone  five  or  six 
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[259]  hundrod  feet  up  on  the  nioiintain  on  different 
claims  from  the  ones  tliat  they  were  supposed  to 
stand  on. 

Q.  Now,  what  instance  of  that  kind  have  you  in 
mindt 

A.  I  found  a  Jimtown  stake  that  had  been  used 
up  here  on  the  Obey  a  4x4,  that  had  been  split  with 
a  pick  and  used  in  an  incline  with  I)nf!iold  and  Jeffs 
name  on  it. 

Q.  Whose  incline?        A.  What? 

Q.  Whose  incline? 

A.  On  the  San  Francisco  Chemical  Company's 
claim. 

Q.  Go  ahead. 

A.  Also  Ihe  discovery  of  the  Jimtown  after  I  re- 
placed it  myself,  a  4x4,  was  found  one  hundred  feet 
down  the  mountain  in  a  bunch  of  maple  brush;  it 
did  not  get  there  without  hand;  if  it  did,  I  don't 
see  how  it  could  do  it  and  a  great  many  cattle  and 
sheep  were  destroying  and  knocking  down  the  stakes 
in  other  respects. 

Q.  Take  exhibit  1  in  so  far  as  the  lode  claims  with 
the  placers  on  it,  was  there  other  work,  underground 
or  surface  workings  that  are  not  shown  upon  these 
claims  that  you  have  in  mind  ?  A.  I  think  there  is. 
Q.  Well,  just  point  them  out.  Let  us  find  out. 
A.  On  the  Mt.  Pleasant  there  is  a  series  of  small 
open  cuts  coming  along  there  on  the  side  of  the  hill. 
These  cuts,  the  tunnels  and  open  cuts  that  is  perfectly 
well  seen  from  the  canyon  road  as  you  go  up,  and 
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shows  very  plainly.     All  of  them  cuts  don't  come  in 

there. 

Q.  Where  are  they  ? 

A.  And  it  is  possible  that  there  is  an  open  cut 
where  that  had  slid  in,  that  Mr.  Brooks  and  Mr.  Pitts 
and  myself  did  not  think  would  cut  much  figure, 
[260]  and  therefore  we  paid  no  attention  to  it,  but 
the  work  was  done,  and  from  the  elements,  the  rain 
and  storms  of  winter,  they  had  caved  in  so  they  did 
not  look  as  though  that  any  work  to  amount  to  any- 
thing had  been  done. 

Q.  They  were  open  cuts  that  had  been? 

A.  Had  been.     That  is  the  idea. 

Q.  Now,  you  were  there  to  show  Mr.  Pitts  and  Mr. 
Brooks  the  property  and  the  work  done  ? 

A.  Yes,  sir. 

Q.  To  make  this  plat  ?        A.  Yes,  sir. 

Q.  Now,  didn't  you  show  them  all  of  it? 

A.  Yes,  sir ;  as  I  stated  before,  showed  them  all  the 
work  but  it  caved  off  and  we  didn't  make  measure- 
ments and  put  it  on  the  map. 

Q.  On  cross-examination  the  w^ork  you  have  re- 
ferred to  as  not  being  placed  upon  the  map  would  be 
old  surface  strippings  which  had  been  since  filled  in? 

A.  Certainly. 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Well,  do  you  mean  to  say,  Mr.  Hoff,  that  all  of 
these  various  open  cuts,  all  the  way  along  this  prop- 
erty to  which  you  have  testified,  are  simply  open  cuts 
that  had  been  filled  in? 
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A.  Why.  the  travel  of  fhe  sheep  and  the  horses  and 
cattle  and  the  elements  have  naturally  filled  them  in. 

Q.  Aren't  there  dozens  of  open  cuts,  and  as  I 
stated  before,  from  twenty  to  forty  cuts  on  the  claim, 
the  work  of  the  San  Francisco  Chemical  Company, 
that  are  not  tilled  in? 

A.  Not  entirely  filled  in. 

Q.  Aren't  they  well  defined  cuts,  dozens  of  them! 

A.  No;  I  would  not  say  there  was  dozens  of  well 
defined  cuts,  [261]  defined  enough  so  that  you 
would  know  that  work  had  been  done  there.  That 
is  all. 

Q.  But  cuts  which  had  simply  been  in  a  condition 
which  had  been  slightly  changed,  the  appearance  of 
which  had  been  slightly  changed  simply  from  the  fact 
that  perhaps  a  sheep  herd  had  gone  over  them? 

A.  Cert<iinly. 

Q.  But  otherwise  they  were  cuts  and  showed  that 
considerable,  a  great  deal  of  work  had  been  done 
throughout  those  various  cuts? 

A.  Certainly;  they  showed  that  work  had  been 
done. 

Q.  Now,  there  was  no  work  that  was  done  by 
Duffield  and  Jeffs,  either  by  way  of  open  cuts  or  tun- 
nels, that  is  not  shown  on  this  Exhibit  1.  Is  that 
true?        A.  I  don't  think  there  is. 

Q.  In  other  words,  this  map  shows  all  work  of 
Duffield  and  Jeffs,  don't  it?        A.  Certainly. 

Q.  And  it  does  not  show  but  a  small  proportion,  or 
shows  only  a  small  proportion  of  the  open  cut  work 
of  the  San  Francisco  Chemical  Company.     Isn't  that 
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true  ?        A.  Yes,  sir ;  that  is  true,  that  is  true. 

Q.  Now,  when  you  say,  Mr.  Hoff,  that  some  of 
these  stakes  were  carried  away,  of  course,  you  don't 
know  and  don't  presume  to  say  by  whom  they  were 
carried  away?        A.  No;  I  don't  know. 

Q.  It  may  be  that  some  person — 

A.  A  sheep  herder. 

Q.  Yes ;  might  have  carried  this  Jimtown  stake  up 
to  wherever  you  say  that  was  carried  % 

A.  Up  on  the  Obed. 

Q.  On  the  Obed  lode  claim  and  that  it  had  been 
laying  around  there  in  the  sage  brush  and  perhaps 
got  cut  in  two  by  a  pick  and  used  [262]  because 
it  was  considered  to  have  been  no —        A.  Oh,  no. 

Q.  No  longer  useful.     How  about  that  ? 

A.  It  was  simply  to  show  you  that  the  stakes  had 
been  moved  from  their  place. 

Q.  Yes ;  but  I  say  it  might  have  happened  in  that 
way. 

A.  Yes,  sir;  certainly ;  I  would  not  accuse  anybody. 

Q.  You  would  not  say  that  Mr.  Groo  or  any  of  his 
men  tore  those  stakes  down?        A.  No. 

Q.  Or  any  other  employee  of  the  San  Francisco 
Chemical  Company  ?        A.  No,  sir. 

Q.  The  mere  fact  in  those  two  instances  you  can- 
not account  for  the  position  in  which  those  stakes 
were  found,  save  and  except  that  somebody  must 
have  carried  them  somewheres —      A.  Yes;  exactly. 

Q.  7s  all  there  is  of  it?        A.  That  is  all. 

Q.  What  was  it  you  said  was  the  condition  here — 
I  didn't  quite  imderstand  you? 
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A.  At  the  Mt.  Pleasant? 

Q.  On  the  Mt.  Pleasant. 

A.  There  is  a  series  of  open  cuts  whieh  can  be  seen 
very  plainly  from  the  wagon  road;  anybody  can  see 
them  alon^  in  here  close  to  these  tunnels.  This  is  in 
witli  thrni;  these  don't  show  on  the  map. 

Q.  What  is  in  witli  them? 

A.  The  tunnels,  the  tunnels  that  are  there  is  in  this 
group  of  open  cuts  and  the  tunnels  which  I  explained 
was  not  on  this  map — they  are  right  in  there;  here 
are  some. 

Q.  They  are  all  shown,  all  the  open  cuts  that  are 
there  are  all  shown?        A.  That  is  right. 

Q.  Is  that  work  of  Duffield  and  Jeffs? 

A.  No,  sir.     [263] 

Q.  That  is  the  San  Francisco  Chemical  Company? 

A.  Yes,  sir ;  that  is  what  I  referred  you  to. 

Q.  So  that  they  are  on  the  map  Exhibit  1  ? 

A.  Right  there. 

Q.  That  is  it  right  there  then  ? 

A.  Yes,  sir ;  that  is  correct,  right  there.  I  did  not 
see  them  then  when  I  spoke  about  it  before.  My 
sight  is  not  good  without  my  glasses  on. 

Q.  Now,  if  Mr.  Jones  left  there  in  1904,  in  June, 
which  you  stated,  I  think,  w^as  to  the  best  of  your 
recollection,  June,  1904 —        A.  I  think  so. 

Q.  Now,  when  was  it  then  you  did  the  work  ?  Was 
it  the  summer  before  that  in  1903,  the  latter  part  of 
the  summer  of  1903  when  you  did  work  for  him  ? 

A.  No,  sir ;  I  done  the  work  when  he  done  all  the  old 
locating. 
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Q.  The  old  locating?        A.  Exactly. 

Q.  And  what  year  was  that? 

A.  That  was  in  1904. 

Q.  In  1904?        A.  Yes,  sir. 

Q.  In  the  summer?        A.  Exactly. 

Q.  Following  the  time  he  left  Montpelier,  he  came 
back  later  and  then  is  when  you  did  the  work  ? 

A.  Then  is  when  I  done  the  work. 

Q.  Did  you  assist  in  locating  these  lode  claims  with 
Mr.  Jones  ?        A.  No. 

Q.  I  understood  you  to  say  that  you  put  up  some 
stakes. 

A.  I  re-established  some  of  the  Duffield  and  Jeffs 
stakes. 

Q.  No ;  I  am  asking  you  about  the  Jones  locations 
in  1904.        A.  Not  on  the  Montpelier  claims. 

Q.  Did  you  have  anything  to  do  with  them  at  all? 

A.  Only  doing  location  work  after  they  were 
staked.     [264] 

Q.  Did  you  observe  the  manner  in  which  they  were 
staked?        A.  Yes,  sir. 

Q.  And  did  you  see  the  notices  and  so  on  ? 

A.  Yes,  sir. 

Q.  And  the  stakes.  What  is  your  best  judgment  as 
to  whether  those  stakes  and  monuments  and  discov- 
ery points  and  so  on  were  sufficient  and  valid  to  con- 
form to  the  requirements  of  locating  claims  ? 

A.  I  think  they  complied  with  the  requirements 
of  the  law  all  right. 

Redirect  Examination. 
(By  Mr.  DEY.) 

Q.  Will  you  please  look  again  at  Exhibit  No.  1  and 
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see  if  that,  so  far  as  the  lode  locations  are  concerned, 
whether  or  not  there  is  not  shown  all  the  openings  in 
the  ground  that  existed  last  July,  July,  1910,  that 
were  then  open. 

A.  I  believe  I  can  tell  without  looking  at  the  map. 
I  know  Mr.  Brooks  was  very  particular  in  getting  all 
this  work  when  he  was  there,  but  nevertheless  there  is 
such  a  series  of  pits  and  open  cuts  dug  along  and  so 
many  sheep  and  cattle  had  traveled  over  them,  so 
much  that  I  hardly  thought  it  worthy  of  making  men- 
tion of  on  the  map,  and  there  was  some  that  was  over- 
looked. 

Q.  In  what  condition  were  they  last  July? 

A.  They  looked  as  though  there  had  been  work 
done  there  and  had  been  filled  up  by  the  travel  of 
sheep  and  cattle  and  the  elements  and  the  storms  and 
ever}i:hing  of  that  kind. 

Q.  So  that  they  were  not  open  at  that  time  ? 

A.  No;  I  would  not  call  them  open.     [265] 

Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Do  you  mean  that  that  condition  was  true  as  to 
all  these  twenty  or  thirty  cuts  on  all  these  claims  ? 

A.  I  mean  that  they  was  not  cleaned  out  or  showed 
up  to  the  extent  of  what  they  was  intended  to  be 
showed. 

Q.  You  don't  know  as  to  what  the  intention  was, 
do  you  ?  Now,  do  you  mean  to  say  that  these  various 
cuts  were  not — what  you  term  open  cuts  of  these 
twenty  or  thirty,  that  are  on  every  claim,  every  claim 
belonging  to  the  San  Francisco  Chemical  Company, 
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or  claimed  by  that  company,  that  those  were  not  open 

cuts,  those  that  are  not  shown  on  this  map  ? 

A.  Well,  they  were  intended  for  open  cuts. 

Q.  So  the  intention  was  that  they  were  open  cuts. 
But  as  a  matter  of  fact,  they  were  cuts,  a  great  many 
of  them  which  had  been — work  on  which  had  been 
done  during  the  previous  year,  a  great  many  of 
them  ?        A.  Stripping  and  open  cuts. 

Q.  The  previous  year  some  of  them  ? 

A.  Certainly. 

Q.  Yes;  and  that  was  true  as  to  the  cuts  which 
occur  all  the  way  along  this  deposit  throughout  these 
various  claims  here  ?        A.  Certainly. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Hoff,  wasn't  there 
some 'tunnels,  open  tunnels  which  are  not  shown  on 
these  maps?        A.  I  don't  think  so. 

Q.  Are  you  sure  of  that  ? 

A.  Well,  I  would  not  be  sure  of  that,  but  I  don't 
think  there  is. 

Q.  So  that  from  your  examination  on  this  Exhibit 
1,  you  would  not  be  positive  but  what  there  are  even 
tunnels  that  are  not  shown? 

A.  There  may  possibly  be,  but  I  don 't  think  so. 

Mr.  BUDGE.— That  is  all.     [266] 

Redirect  Examination. 
(By  Mr.  DEY.) 

Q.  Isn't  there  a  stripping  shown  on  Exhibit  1? 

A.  Oh,  yes;  lots  of  it. 

Q.  Is  there  any  that  is  not? 

A.  There  may  be  a  little  on  the  Fentress  that  is  not 
shown. 
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Q.  (ByMr.  BUDOE.)     That  is  not  shown  t 
A.  That  is  not  shown. 
Q.  There  may  bo  a  little  on  the  Fentress? 
A.  On  the  Jinitown  there  is  no  stripping;  it  is  open 
cuts  there. 

Q.  That  is  not  sliown? 

A.  Oh,  no;  it  is  shown. 

Q.  T  am  asking  you  that  which  is  not  shown. 

A.  None,  only  on  the  Fentress  here  and  on  the 
Overton.  There  may  be  some  open  cuts  that  have  all 
caved  in  that  was  not  measured. 

Q.  Mr.  Budge  says  there  were  twenty  to  thirty  to 
the  claim.     Is  that  what  you  say? 

A.  No;  T  would  not  say  that  there  is  twenty  or 
thirty. 

Q.  Wliat  do  you  mean  to  say  as  to  strippings  or 
open  cuts  last  July  not  shown  on  Exhibit  1  ? 

A.  There  might  possibly  be  eight  or  ten  along  the 
lode  all  the  way  that  is  not  shown,  small  open  cuts 
there  or  strippings  or  something  of  that  kind,  but 
there  is  a  series  of  strippings  which  I  think  Mr. 
Brooks  took  it  as  a  series  of  strippings. 

Q.  Are  they  the  ones  that  were  filled  up  in  the 
Lianner  you  have  described?  A.  Certainly. 
Q.  Can  you  give  the  dimensions? 
A.  No;  I  could  not  give  the  dimensions.  T  did  not 
ta>:e  the  dimensions.  Mr.  Brooks  has  the  dimensions 
of  all  of  them,  and  therefore  I  paid  no  attention  to 
it.     [267] 

Q.  Mr.  Brooks  took  the  dimensions  of  all  of  those 
you  are  now  referring  to?        A.  Exactly. 
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Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  Now,  calling  your  attention  to  that  Jimto"^ 
lode,  Mr.  Hoff,  isn't  it  a  fact  there  are  open  cutE 
strung  all  the  way  along  the  Jimtown  and  making 
hole  almost  like  a  wagon  road? 

A.  No,  sir ;  not  all  the  way. 

Q.  Well,  for  a  considerable  distance  along  thaj 
Jimtown  that  is  not  shown  on  Exhibit  1? 

A.  From  this  end  line  ? 

Q.  Yes.    Which  end  line?    The  south  end? 

A.  The  south  end  line  of  the  Jimtown  along  inl 
the  hollow  there  near  the  discovery  there  is  a  stri] 
ping  for  some  distance ;  I  would  not  like  to  say  hoi 
much. 

Q.  Aren't  there  open  cuts? 

A.  Well,  it  is  open  cuts — was  at  one  time,  but  Tool 
like  a  stripping  now. 

Q.  Was  open  cuts  ?        A.  Yes,  sir. 

Q.  And  in  other  places  there  are  similar  con( 
tions  ?        A.  Certainly. 

Q.  So  that  all  the  way  along  this  deposit  there  ai 
open  cuts  similar  to  what  you  found  on  the  soul 
end  of  the  Jimtown,  open  cuts  which  you  have  terme 
in  one  sense  strippings,  but  open  cuts  nevertheles 
that  there  are  open  cuts  such  as  this  all  the  way  aloi 
these  claims  that  are  not  shown  upon  this  map  ? 

A.  Yes,  sir — not  all  the  way  along. 

Q.  Oh,  no;  I  don't  mean  to  say  that  they  are  all 
gether  there  in  a  string.        A.  Certainly. 

Q.  But  at  intervals?        A.  There  might  be. 
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Q.  Are  there  not — 

A.  I  would  not  say  there  were  not.     [268] 
Q.  Don't  you  know  that  going  over  this  ground 

that  is  the  fact  ? 

A.  Once  in  a  while  we  missed  some,  we  did  not 
make  a  note  of. 

Q.  I  am  asking  you  if  you  don't  know  from  going 
over  this  ground  that  that  condition  does  exist  from 
time  to  time  all  the  way  along  and  at  intervals  all 
along  this  dei)osit,  open  cuts  such  as  there  are  on 
thatf        A.  I  would  not  say  that  I  did  know. 

Q.  And  you  wouldn't  say  that  you  don't  know? 

A.  Yes ;  that  is  the  idea. 

Redirect  Examination. 
(By  Mr.  DEY.) 

Q.  How  large  an  opening  is  there  that  is  not  shown 
on  the  map,  surface  opening  ? 

A.  I  could  not  answer  that  question. 

Q.  Well,  what  is  your  best  recollection? 

A.  I  paid  no  attention  to  that  because  Mr.  Brooks 
was  taking  the  measurements  of  all  that  work  and  T 
gave  no  heed  to  the  size  or  anything  about  it. 

Q.  Do  we  infer  now  that  he  has  omitted  some  that 
you  recall  ?        A.  Possibly. 

Q.  Now,  how  large  were  those  openings  ? 

A.  I  can  recall  one  on  the  Overton  where  it  was 
nothing  but  slide  rock. 

Q.  On  the  Overton,  and  how  large  ? 

A.  As  to  the  measurements  I  could  not — 

Q.  You  could  not  say  what  it  would  measure,  or 
how  large  it  had  been  or  was  at  the  present  time  ? 
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A.  I  paid  no  attention  to  it  and  did  not  think  it 
worthy  of  measuring ;  still  at  the  same  time  you  could 
see  there  had  been  quite  an  amoimt  of  work  done. 
[269] 

Q.  Now,  Mr.  Hoff,  isn't  it  a  fact  that  that  slide 
rock  that  you  refer  to  is  outside  of  the  boundaries  of 
the  lode?        A.  Oh,  no. 

Q.  On  the  claim? 

A.  In  the  condition  of  the  mountains,  sometimes 
we  have  slide  rock  coming  down  from  the  mountains ; 
that  is  the  condition  of  it ;  it  runs  right  over  the  lode, 
which  occurs  beyond  the  Overton. 

Q.  Well,  there  is  work — there  has  work  been  done 
there  within  the  boundaries  of  the  placer  but  outside 
of  the  exterior  boundaries  of  the  lode  claims,  has 
there  not? 

A.  I  don't  know  of  any  work  being  done  outside 
of  the  exterior  of  the  lode  claims  on  the  placer  claims. 

Q.  You  don't  know  of  any? 

A.  With  the  exception,  I  will  say,  only  by  observa- 
tion across  the  canyon,  I  think  on  the  Colcock  placer, 
on  the  east  side  of  the  canyon,  you  can  see  where 
there  has  been  a  series  of  open  cuts  which  is  done  on 
th  Colcock  placer. 

Q.  There  is  a  tunnel  on  the  Mt.  Pleasant,  there  is 
a  tunnel  on  the  Winslow  placer,  isn't  there? 

A.  All  within  the  boundaries  of  the  lode  claims. 

Q.  That  is  not  within  the  boundaries  of  the  lode 
claim?        A.  I  don't  know  of  any. 

Mr.  DEY.— That  is  all. 

Mr.  BUDGE.— That  is  all.     [270] 
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OUY  STKK'LI  N<i,  a  witness   produced    by   com- 
plainants, bein^  Hrst  duly  sworn  in  this  cause,  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
deposed  and  testified  as  follows: 

Direct  Examination. 
(By  Mr.  DEY.) 

Q.  What  is  your  full  name*? 

A.  Guy  Sterling.     [293] 

Q.  Where  do  you  reside  f        A.  Salt  Lake  City. 

Q.  What  is  your  profession? 

A.  Civil  and  Mining  Engineer. 

Q.  Where  were  you  educated  for  your  profession? 

A.  Cornell  University,  and  study  since  I  grad- 
uated. 

Q.  What  year  did  you  graduate  in?        A.  1887. 

Q.  Since  that  time  have  you  followed  the  practice 
of  your  profession?        A.  Yes,  sir. 

Q.  Where? 

A.  You  mean  with  reference  to  mining  engineer- 
ing, or  both  that  and  civil  engineering? 

Q.  We  will  limit  it  to  mining  engineering. 

A.  In  mining  engineering  my  practice  has  been  in 
Utah,  Idaho,  and  the  western  states. 

Q.  Ever  since  1887?        A.  No;  since  1808. 

Q.  To  what  extent  generally  ? 

A.  Well,  I  have  been  a  Deputy  Mineral  Surveyor 
since  1899,  I  think,  and  have  made  mine  examina- 
tions and  mine  surveys  in  private  practice  since  then, 
comprising  metal  mines  in  this  state,  and  also  iron 
deposits  in  this  state. 
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Q.  Have  you  any  experience  in  phosphate  de- 
posits?       A.  I  have. 

Q.  In  the  west  ? 

A.  I  have  been  engaged  off  and  on  in  the  study  of 
these  phosphate  deposits  in  the  northern  part  of 
Utah,  I  think  since  1906  or  1907,  off  and  on. 

Q.  And  how  extensively? 

A.  I  have  been  all  over  the  Crawford  Mountain 
area. 

Q.  Where  is  that? 

A.  That  is  in  Rich  County,  in  the  northeastern  part 
of  Utah;  and  I  have  been  over  these  claims  here, 
shown  on  Exhibit  No.  1,  and  over  some  ground  near 
Raymond  Canyon,  which  I  think  comprises  the  China 
and  Japan  lodes     [294]     and  the  Fryerson  lodes. 

Q.  In  what  capacity  have  you  had  occasion  to  make 
examinations  of  phosphates  generally? 

A.  On  the  Badley  claim,  in  the  Crawford  Moun- 
tain area,  I  was  called  upon  by  the  Government  to 
make  reports  there  in  regard  to  the  mode,  occurrence 
and  general  geologic  conditions  there,  with  reference 
to  these  phosphate  deposits,  and  studied  that  ground 
pretty  thoroughly. 

Q.  How  extensive  is  the  district  in  which  these  de- 
posits, as  shown  on  Exhibit  1  and  Exhibits  "A"  and 
"B,"  occur? 

A.  In  the  whole  occurrence,  so  far  as  I  know  it — 

Q.  In  that  and  the  surrounding  districts. 

A.  Well,  my  acquaintance  covers,  you  might  say 
it  actually  does  cover  the  ground  from  the  Obey  lode 
to  the  southern  end  of  the  Crawford  Mountains,  and 
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I  inia.u:ine  the  deposits  between  those  two  extremes 
would  probably  be  in  the  neighborhood  of  ninety 
miles;  T  have  not  measured  that,  but  T  presume  it  is 
about  niiK'ty  miles  from  the  southern  end  of  the 
Crawford  Mountains  to  this  Obey  lode  above  and 
north  of  Montpelior. 

(^   (By  Mr.  BUDCJE.)     About  ninety  miles? 

A.  I  have  not  measured  it,  but  that  is  my  estimate. 

Q.  The  Obey  and  other  lode  claims  shown  on  Ex- 
hibit 1.  are  in  the  Crawford  Mountains,  are  they? 

A.  No,  sir.  The  Crawford  Mountains  are  south- 
erly of  this  from  sixty  to  ninety  miles,  I  should  say, 
and  are  in  Utah,  while  the  Obey  lode  is  in  Idaho, 
north  of  Montpelier. 

Q.  In  what  range  of  mountains? 

A.  Well,  I  really  don't  know  whether  this  area  is 
called  the  Bear  River  Mountains  or  not,  but  I  think 
probably  they  are  a  part  of  the  Bear  River  [295] 
Range,  but  I  am  not  sure  of  that. 

Q.  You  heard  it  named  here  yesterday,  the  Preuss? 

A.  Preuss?    Yes;  I  believe  that  is  probably  right. 

Q.  Called  the  Preuss  Mountains.  Now,  what  is 
the  mountain  range  where  the  China  and  Japan  lodes 
are  situated?        A.  That  is  the  Sublette  Range. 

Q.  From  your  examination  and  investigation,  is 
there  a  general  similarity  in  the  formation  and 
nature  in  which  the  phosphate  occurs  throughout  the 
territory  ? 

A.  Yes,  sir.  I  think  it  was  in  a  general  way,  I 
think  it  was  similar  and  alike  throughout,  and  I 
think  it  is  unquestionably  all  within  one  geological 
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fomiation,  the  same  throughout. 

Q.  I  wish  you  would  then,  in  general,  describe  the 
nature,  formation  and  characteristics  of  the  phos- 
phate deposits  throughout  this  territory  that  is  just 
referred  to. 

A.  To  answer  that  question,  if  you  will  permit  it, 
I  have  a  statement  that  I  prepared  on  that  very  ques- 
tion in  the  spring  of  1908. 

Mr.  DEY. — If  there  is  no  objection  to  it  you  can 
read  it. 

Mr.  BUDGE. — We  object  to  that  as  incompetent. 

Mr.  DEY. — If  there  is  any  objection  you  may  use 
it  to  refresh  your  recollection. 

Q.  You  have  prepared  a  statement  of  the  general 
characteristics  ? 

A.  The  part  I  was  going  to  use  applies  in  general, 
and  does  not  apply  particularly  to  any  one  section, 
in  answer  to  your  question. 

Q.  And  is  technical  in  its  nature? 

A.  Yes,  sir ;  somewhat.     [296] 

Q.  Somewhat  technical. 

Mr.  DEY.— Do  you  still  object? 

Mr.  BUDGE. — Yes;  I  would  prefer  to  have  him 
describe  it  himself. 

WITNESS. — This  is  my  own  statement,  and  I 
simply  desire  to  use  it  because  it  was  more  carefully 
and  systematically  stated  than  I  would  undertake  to 
do  it  from  memory. 

Q.  There  can  l)e  no  objection,  of  course,  to  your 
refreshing  your  recollection  in  answering  the  ques- 
tions with  that  aid. 
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A.  This  deposit  of  phosphate  rock  consists  of  a 
series  of  bedded  veins  of  rock  containing  varying 
proportions  of  calcic  phosphate — 

Q.  (By  Mr.  BriKJE.)  You  are  reading,  are  you 
not  ?        A.  Yes,  sir. 

Mr.  BUDGE. — For  the  purpose  of  the  record,  we 
object  to  the  witness  reading  the  report,  on  the 
ground  that  it  is  incompetent. 

Q.  You  may  use  it  to  refresh  your  recollection, 
and  proceed  to  answer  the  question. 

A.  The  individual  veins  of  the  series  of  veins  vary 
in  thickness  from  a  few  inches  to  ten  or  twelve  feet. 
Only  a  portion  of  the  veins  contain  rock  sufficiently 
rich  in  calcic  phosphate  to  be  of  commercial  value, 
and  only  a  portion  of  the  veins  are  thick  enough  to 
be  profitably  mined,  even  when  the  contained  pro- 
portion of  calcic  phosphate  is  sufficiently  high. 

Pure  calcium  phosphate  is  a  chemical  combination 
of  phosphorus  calcium  and  oxygen  in  the  following 
proportions: 

Phosphorus 20  per  cent 

Calcium 38.7     '* 

Oxygen 41.3     ''  [297] 

Calcium  phosphate  is  a  mineral  substance  widely 
but  sparingly  disseminated,  and  an  essential  but  sub- 
ordinate constituent  of  many  plants,  and  of  all  higher 
animal  structure. 

Q.  (By  Mr.  BUDGE.)  You  are  still  reading,  are 
you,  Mr.  Sterling? 

A.  Not  absolutely  reading  it;  some  of  it  I  am  put- 
ting in  that  is  not  here. 
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Q.  (By  Mr.  BUDGE.)     Some  you  are  reading? 

A.  Some  I  am  reading,  and  some  I  am  not. 

Mr.  BUDGE. — We  make  the  same  objection  to 
this. 

A.  The  mineral  apatite  is  a  crystalline  variety  of 
calcic  phosphate,  while  the  variety  found  in  the  veins 
of  this  lode  location  is  massive  in  form,  that  is  un- 
crystallized,  but  may  be  properly  termed  phosphor- 
ite. 

Q.  You  say  the  veins  of  this  lode  location.  I  am 
asking  you  generally,  without  reference  to  any  spe- 
cific locality.        A.  Youask  me  w^hat? 

Q.  Generally  throughout  this  territory  that  you 
are  familiar  with  ? 

A.  This  is  the  general  description  of  the  whole 
deposit. 

Q.  Proceed. 

A.  Physically,  the  higher  grade  vein  rock  occur- 
ring in  the  veins  of  the  lode  claim  on  this  deposit  is 
grayish,  bluish-black.  It  is  homogeneous  in  appear- 
ance, and  is  composed  of  small  colitic  rounded  grains, 
cemented  together  by  an  extremely  thin  film  of  prob- 
ably calcite  and  silica.  The  high  grade  of  vein  rock 
weighs  about  180  pounds  to  the  cubic  foot.  The  low 
grade  vein  rock  is  softer  and  lighter,  and  is  composed 
of  smaller  grains,  and  ranges  in  color  from  light 
brown  to  intense  black.  Rock  containing  above  70 
per  cent  of  calcic  [298]  phosphate,  that  is,  14  per 
cent  of  phosphorus,  is,  under  present  conditions, 
classed  as  high  grade  rock.  Rock  containing  50  per 
cent  to  70  per  cent  of  calcic  phosphate  is  classed  as 
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low  to  pood  jjrade.  The  vein  rock  as  mined  is  known 
commercially  as  phosphate  rock.  Its  value  depends 
essentially,  and  almost  solely  upon  the  contained  pro- 
portion of  phosphorus,  although  commercially  the 
ro<*k  is  generally  classified  according  to  its  contained 
percentage  of  calcic  phosphate.  Taken  as  a  whole, 
the  above  mentioned  series  of  bedded  veins  of  phos- 
phate rock,  and  also  each  of  the  individual  or  sepa- 
rate veins  of  the  series,  lies  between,  is  conformable 
to  and  is  l)Ounded  by  walls  of  rock,  which  wall  rock 
is  generally  limestone,  but  often  is  a  very  silicious  or 
cherty  limestone,  or  a  soft  sandstone,  or  a  shale,  or 
perhaps  a  quartzite. 

In  general  the  walls  and  veins  of  the  deposit  con- 
fonn  to  each  other,  and  while  the  dip  varies  from  a 
foot  to  practically  vertical,  the  strike  is  generally 
northerly  and  southerly.  The  course  of  the  veins 
may  be  traced  by  the  detached  pieces  of  phosphate 
rock  lying  on  the  surface  and  along  on  the  apex  of 
the  vein.  Pi'om  the  position  of  the  hanging  and  foot 
walls  of  the  series  of  the  veins,  I  estimated'  the  thick- 
ness of  the  series  of  veins,  taken  as  a  whole,  to  range 
from  30  to  over  100  feet.  The  individual  veins  of  the 
series  of  veins  of  phosphate  rock  are  separated  from 
each  other  by  strata  of  limestone,  chert  or  shale,  and 
these  separating  strata  or  walls  vary  in  thickness 
from  less  than  an  inch  to  several  foot.  Taken  as  a 
whole,  the  series  of  veins  lies  [299]  between  and 
is  clearly  limited  and  defined  in  extent  and  position 
by  solid,  massive  walls  of  hard,  silicious  limestone. 
Within  the  series  of  veins,  the  separating  strata 
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limit  and  define  the  extent  and  position  of  the  corre- 
sponding individual  veins  of  the  series,  and  are  the 
walls  of  those  individual  veins,  and  the  strike  and  dip 
of  the  veins  and  walls  conform  to  each  other  through- 
out the  whole  deposit.  I  thus  find  that  taken  sepa- 
rately or  as  a  series,  that  is,  as  a  whole,  the  veins  are 
obviously  in  place  between  walls,  have  a  well-defined 
dip  and  strike,  and  are  an  essential  part  of  the  moun- 
tain on  which  the  deposits  occur. 

The  most  striking  feature  of  the  surface  indica- 
tions along  the  deposit  is  the  frequent,  prominent, 
and  often  precipitous  outcrop  of  the  hanging  or  foot 
wall  formation  of  the  series  of  veins.  The  line  of  de- 
marcation between  the  veins  of  phosphate  rock  and 
their  walls  of  limestone,  shale  or  chert,  is  sharply  de- 
fined and  distinct.  In  other  words,  the  vein  rock 
terminates  and  the  wall  rock  begins  abruptly,  and 
the  distinction  between  the  phosphate  rock  of  the 
vein  having  commercial  value  due  to  its  contained 
percentage  of  phosphorus,  and  the  wall  rock  having 
no  commercial  value,  is  readily  determined  by  visual 
inspection. 

Chemical  analysis  shows  that  the  limestone  and 
chert  walls  of  the  veins  of  phosphate  rock  contain 
from  one  to  two  per  cent,  and  occasionally  as  much 
as  ten  per  cent  of  calcic  phosphate,  that  is,  from  .2 
of  one  per  cent  to  2  per  cent  of  phosphorus,  as  in 
fact  many  deposits  of  limestone  and  other  rocks  do, 
l)iit  sucli  rock  has  no  present  value  whatever  on 
account  of  its  [300]  contained  percentage  of  phos- 
phorus. 
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The  veins  of  phospliate  rork  are  mined  in  the  same 
manner  that  is  followed  in  niinini^  other  veins  of 
valuable  ore,  eontainint;  jjold,  silver,  eoj)j)cr,  etc.,  that 
is,  the  locns  of  the  series  of  veins  or  of  any  vein  of  the 
series  is  determined  l)y  the  (li|)  and  strike  of  the  vein 
or  veins,  and  the  veins  are  explored  and  the  vein  rock 
extracted  by  means  of  tunnels,  drifts,  shafts,  etc., 
care  bein^  taken  to  exclude  the  wall  rock  from  the 
v.'in  rock,  as  the  latter  is  mined. 

The  limestone  strata  forming  the  walls  of  the 
bedded  veins  of  phosphate  rock,  and  the  veins  them- 
selves are  sedimentary  in  origin,  and  probably  belong 
to  tlie  upper  carboniferous  formation.  The  exist- 
ence of  the  veins  of  phosphate  rock  may  be  accounted 
for  by  supposing  that  a  bed  of  limestone  originally 
occupied  the  position  of  one  of  the  veins  of  phosphate 
rock,  and  that  the  bed  of  limestone  was  covered, 
while  in  its  original  horizontal  position,  with  a  bed  of 
animal  and  vegetable  remains,  shells,  excrement,  and 
other  material  containing  free  phosphoric  acid,  and 
soluble  phosphates.  Water  percolating  from  above 
through  this  mass  carried  the  phosphoric  acid  and 
soluble  phosphates  down  to  the  underlying  bed  of 
limestone.  By  the  contact  of  the  phosphoric  acid 
and  the  soluble  phosphates  with  the  limestone,  chem- 
ical action  was  brought  about,  resulting  in  the  forma- 
tion of  a  bed'  of  calcic  phosphate,  where  originally 
was  a  bed  of  limestone.  In  the  course  of  time  other 
beds  of  limestone  and  calcic  phosphate  were  succes- 
sively and  alteraately  deposited  one  above  the  other 
through  the  entire  series  of  veins.     [301] 
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Consolidation  and  concentration  of  the  beds  of  cal- 
cic phosphate  thus  formed  were  brought  about  by  the 
pressure  of  subsequently  deposited  formation.  After 
being  continued  for  an  indefinite  period  this  process 
was  followed  by  a  series  of  uplifting  and  folding 
movements,  which  finally  brought  the  veins  or  beds 
of  phosphate  rock  and  their  limestone  walls  to  their 
present  position  and  condition.  That  covers  a  de- 
scription of  the  general  deposit,  and  takes  up  every- 
thing except  the  assays  of  phosphate  rock. 

Q.  Does  it  require  any  treatment? 

A.  Yes,  sir;  of  course,  in  order  to  separate  the 
phosphorus  from  the  rock  it  requires  a  chemical 
treatment,  and  in  order  to  prepare  the  phosphate 
rock  for  fertilizer  purposes  it  is  almost  universally 
the  custom  to  treat  that  with  sulphuric  acid  to  get 
the  phosphorus  in  soluble  form  so  that  plants  can 
take  it  up. 

Q.  What  is  the  mineral  substance  termed? 

A.  The  phosphorus? 

Q.  Yes.        A.  Repeat  the  question. 

Q.  What  is  the  mineral  substance?  What  is  the 
term  of  that,  for  the  mineral  substance  ? 

A.  The  term? 

Q.  Strike  that  out.    Is  this  classified  as  ore? 

A.  Phosphate  rock,  yes,  sir,  where  it  is  of  commer- 
cial value  or  is  liable  to  be  of  commercial  value. 

Q.  Directing  your  attention  now  to  the  lode  claims 
shown  by  Exhibit  1,  when  did  you  visit  that  vicinity 

A.  I  will  have  to  refer  to  my  notes  for  that.  W^ 
began  the  examination  of  the  Obey  lode  on  October 


vs.  Sun  Frannsco  ('lumical  Com  pan  y.       257 

Testimony  of  Guy  Sterling.) 
Jl>tli,  IDIO,  and  \\v  <M»ntinued  on  the  'MHh,  and  pro- 
ceeded down  to  the  Wayne  lode.     [302] 

Q.  Who  was  witli  you f 

A.  Mr.  Wilson  and  Mr.  l)ut!ield  and  Mr.  Hoff. 

Q.   Were  tliere  any  surface  indications  of  ore? 

A.  Of  ore  f 

Q.  Yes.         A.  Ves,  sir. 

(^.  .Tust  describe  them  throughout  the  claims. 

A.  Well,  in  a  general  way  we  saw  exposures  of 
ph(KS|)hate  rock  in  diij:j,nn<i:,  and  also  by  the  mere 
8trij)pinjx  of  the  outerop  of  the  veins  througjhout  the 
entire  thirteen  claims  shown  on  this  Exhibit  No.  1. 

Q.  Throughout  the  entire  length?        A.  Yes,  sir. 

Q.  Now,  you  started  in,  did  you,  at  the  Obey? 

A.  Started  in  at  the  Obey  lode. 

Q.  Now,  Mr.  Sterling,  in  your  own  way,  please 
start  in  witli  your  examination  there,  and'  describe 
the  nature,  formation  and  characteristics  of  the  ore 
deposits  throughout  all  of  these  claims. 

A.  Well,  we  began  at  the  north  end  of  the  Obey 
lode;  we  went  to  a  tunnel  which  we  designated  as 
Tunnel  No.  1 — I  would  not  be  always  sure  that  our 
numbers  corresponded  with  those  numbers  upon  the 
ma]),  but  I  will  give  the  dimensions  as  we  estimated 
them  in  a  rough  way  here  as  being  those  of  the  work- 
ings, and  all  of  our  bearings  are  magnetic  bearings. 

"We  commenced  at  Tunnel  No.  1,  which  had  a  bear- 
ing of  south  73  degrees  east,  and  a  length  of  60  feet, 
and  in  this  tunnel  found  a  vein  of  black  phosphate 
rock  that  had  a  dip  of  30  degrees  to  the  west,  and  a 
strike  south  10  degrees  east. 
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We  then  went  to  Tunnel  No.  2 — 

Q.  Does  that  cross-cut  the  phosphate  vein?    [303] 

A.  Practically;  yes,  sir. 

Q.  Can  you  describe  the  vein  there  any  more? 

A.  That  is  all  the  information  I  have  on  that,  ex- 
cept there  was  a  vein  there  of  black  phosphate  rock, 
which  appeared — I  haven't  got  the  width  and  thick- 
ness of  it. 

We  went  to  Tunnel  No.  2. 

Q.  You  can  state  from  your  recollection,  can't 
you? 

A.  I  think,  although  I  won't  be  absolutely  positive 
to  it,  and  of  course  it  is  so  long  since  I  was  there,  that 
I  have  forgotten  some  of  the  details, — but  my  im- 
pression is  that  the  tunnel  was  all  in  phosphatic 
material,  but  I  don't  think  the  limitation  of  that  par- 
ticular vein  was  clearly  shown,  although  the  bedding 
planes  were  shown. 

Q.  Anything  shown  in  the  way  of  walls  ? 

A.  I  don't  think  there  were  any  walls  shown  in 
that  tunnel. 

Q.  Was  that  tunnel  driven  in  the  direction  of  the 
course  of  the  vein,  or  across  it? 

A.  The  vein  appears,  as  I  have  said,  dips  to  the 
west;  so  that  even  if  this  tunnel  No.  1  was  driven  on 
the  vein,  and  as  the  tunnel  has  an  easterly  direction, 
of  course  it  would  cross-cut  the  tunnel  or  the  veins 
if  it  went  into  them  at  all. 

Q.  Well,  give  the  full  information  as  you  proceed. 

A.  We  then  went  to  Tunnel  No.  2,  which  had  a 
magnetic  bearing  of  40  degrees  east,  and  a  length  of 
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about  50  feet,  lu  this  tunnel  the  dip  was  flat  and 
in(h'rtnite,  and  the  phosphate  rock  was  of  a  bUick 
shaly  nature,  and  the  entrance  to  the  tunnel  was 
mostly  in  wash,  but  the  wash  was  discolored  and 
seemed  to  be  decomposed  phosphate  rock.     [304] 

We  went  to  Tunnel  No.  3,  estimated  to  have  a 
lenjifth  of  50  feet,  magnetic  bearing  north  45  degrees 
east.  In  the  face  of  this  tunnel  there  was  some  low 
grade  phosphate  rock  and  some  chert  and  shaly 
limestone  in  place.  This  chert  and  shaly  limestone 
was  unquestionably  a  wall  of  that  particular  vein  of 
phos])hate  rock  that  showed  there  in  the  face  of  the 
tunnel,  and  the  dip  of  this  was  25  degrees  westerly, 
and  had  a  strike  of  south  15  degrees  east  magnetic. 

We  then  went  across  Gertch  Hollow,  which  there 
drains  to  the  southeast,  and  went  to  Tunnel  No.  4. 
This  tunnel  had  a  bearing  of  south  10  degrees  east 
magnetic,  estimated  to  be  55  feet  long,  and  was 
driven  approximately  on  the  strike  of  the  phosphate 
vein.  In  this  tunnel  we  observed  good  phosphate 
rock  on  the  side  of  the  tunnel;  in  the  roof  it  showed 
a  limestone  wall  and  shaly  phosphate  rock  in  place — 
that  is,  both  the  limestone  and  phosphate  rock  were 
in  place.  In  the  face  of  the  tunnel  there  was  some 
more  phosphate  rock  in  place,  and  it  had  a  dip  of  27 
degrees  to  the  southwest.  We  went  to  cut  No.  5. 
This  was  18  feet  long  and  had  an  8  foot  face,  and  was 
driven  on  the  outcrop  of  the  beds  of  phosphate  rock, 
which  outcrop  shows  along  the  side  of  the  hill,  one 
of  the  beds  of  phosphate  rock  being  exposed.  Some 
of  it  showed  a  high  grade  rock  and  veins  or  beds  of 
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from  4  to  5  feet  thick.  In  one  place  there  was  three 
beds  of  material  shown.  In  this  cut  the  veins  had 
a  dip  of  40  degrees  westerly,  and  a  strike  of  south 
15  degrees  easterly.  Cut  No.  5,  that  is  [305]  this 
cut,  cross-cuts  the  veins  and  shows  one  vein  of  2-ood 
phosphate  rock  5  feet  thick. 

We  then  went  to  the  Obey  discovery,  and  found 
here  an  irregular  cut  showing  black  phosphate  rock, 
apparently  low  grade,  in  place,  having  a  course  and 
dip  and  strike  as  heretofore  shown. 

There  was  a  solid  limestone  footwall  shown,  and 
was  also  shown  in  the  cuts  before  referred  to  on  the 
Obey  lode.  Prom  the  examination  of  the  surface  I 
estimated  there  that  the  series  of  beds  of  phosphate 
rock  was  about  60  feet  thick. 

From  Tunnel  No.  4  to  the  Obey  discovery,  which  I 
estimated  to  be  400  to  450  feet,  the  lower  part  of  the 
phosphate  beds,  or  series  of  beds,  was  stripped,  and 
the  outcrop  of  the  phosphate  rock  in  place  is  clearly 
shown  on  this  stripped  ground.  We  took  a  sample 
from  the  vein  at  the  Obej^  discovery. 

Q.  Is  that  sample  No.  1? 

A.  We  had  sample  No.  1.  I  did  not  take  the  sam- 
ple personally.  It  was  taken  by  Mr.  Wilson.  I  ob- 
served him  take  it,  and  saw  him  take  it  and  mark  it 
so  that  we  both  would  know  what  the  sample  was. 

Q.  How  was  it  taken? 

A.  We  took  a  pick  and  picked  out  some  rock  out 
of  the  phosphate  vein,  probably  about  half  a  pound 
of  rock,  of  the  vein  rock.  We  then  went  to  the  Obed 
lode,  which  lies  south  of  and  adjoining  the  Obey  lode. 
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The  outcrop  which  1  have  just  described  as  heiug 
stripped  on  the  OI)ey  lode,  was  also  stripped  on  the 
Obed  1«»(U'.  Jiiid  the  length  stripped  along  there  I 
estimated  as     [306]     S()0  feet  in  lenj-th. 

We  then  went  from  the  discovery  of  the  Obed  lode 
to  what  we  call  eut  No.  6  in  the  tunnel.  The  cut  was 
at  the  entrance  of  the  tunnel  there,  20  feet  long.  The 
tuniud  had  a  bearing  of  south  75  degrees  west  mag- 
netic, and  showed  about  the  same  conditions  that  I 
have  already  described  in  cut  No.  5,  except  the  dip 
was  38  degrees  westerly,  and  the  strike  was  south 
30  degrees  east.  On  the  floor  of  this  tunnel  we  no- 
ticed some  low  grade  phosphate  rock. 

Then  we  went  to  cut  No.  6,  which  is  at  the  Obed 
diseoven',  and  took  a  sample  of  the  phosphate  vein 
as  ex})osed  there. 

Q.  The  number  of  that  sample?        A.  No.  2. 

Q.  Did  you  take  it? 

A.  T  think  Mr.  Wilson  took  that  one  also,  but  I  was 
there  and  noticed  him  take  it,  and  saw  him  mark  it. 

Q.  If  you  took  any  of  them  just  remind  us  when 
you  get  to  them. 

A.  Yes,  sir.  We  came  to  Tunnel  No.  7.  This  was 
caved  in  and  we  could  not  enter.  Tlie  phosphate 
rock  showed  near  the  portal  and  on  the  dump  by  the 
tunnel. 

We  went  to  cut  No.  8.  This  is  near  the  center  of 
the  Obed  lode,  and  runs  at  right  angles  to  the  strike 
of  the  phosphate  vein.  It  showed  6  foot  vein  of  high 
grade  phosphate  rock  in  place,  and  the  limestone 
wall.     The  limestone  footwall  of  the  series  shows  ore 
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in  place  at  several  points  between  cut  No.  8  and  the 

Obed  discovery ;  outcropping  above  the  surface. 

On  the  Obed  lode  the  Winfield  placer  discovery 
shows  a  bed  of  phosphate  rock  in  place  in  the  bottom 
of  the  gulch  running  across  the  southerly  end  of  the 
Obed  lode.  We  came  [307]  to  the  portal  of  the 
tunnel  where  men  were  working,  and  we  were  in- 
formed that  w^e  could  not  enter. 

We  then  went  to  the  Jimtown  lode,  which  lies  to 
the  southerly  of  and  adjoins  the  Obed  lode.  We 
went  to  cut  No.  9,  the  Jimtown  discovery.  Now,  that 
is  marked  on  this  Exhibit  No.  1  as  cut  No.  10.  This 
discovery  in  cut  No.  9,  as  I  have  called  it,  is  near  the 
northern  end  of  the  Jimtown  lode,  and  at  this  cut  the 
hanging-wall  of  limestone  showed  clearly  in  place, 
and  also  a  bed  of  phosphate  rock.  The  dip  was  west- 
erly and  the  strike  southerly. 

Q.  Wliat  w^as  the  hanging-wall  ? 

A.  Limestone.  We  took  a  sample  from  this  cut, 
which  was  sample  No.  3. 

Going  southerly  from  the  Jimtown  discovery  we 
find  the  veins  of  phosphate  rock  showing  in  a  number 
of  small  cuts,  but  the  formation  was  somewhat  broken 
and  twisted,  so  that  the  dip  and  strike  could  not  be 
accurately  taken,  but  the  rock  both  veins  and  walls, 
was  clearly  in  place. 

We  then  went  to  Tunnel  No.  10,  which  is  probably 
the  one  marked  here  as  tunnel  No.  12.  We  were 
given  to  understand  that  this  was  driven  by  the — 
what  is  the  name  of  the  defendant  ? 

Q.  The  San  Francisco  Chemical  Company. 
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A.  The  San  Franeisco  Chemical  Company,  and  we 
did  not  enter  this  tiinnel.  At  the  entrance,  however, 
r  found  the  strike  of  the  vein  to  be  south  10  degrees 
east,  and  the  dip  20  degrees  westerly.  This  tunnel 
was  apparently  driven  on  the  strike  of  the  vein,  which 
showed  at  the  entrance  of  the  tunnel  4V>  feet  of  good 
phasphate  rock.     [308] 

We  next  went  to  Tunnel  No.  11 — this  T  think  is 
nmrked  on  here  as  Tunnel  No.  13 — that  is  called  so 
•n  here,  I  mean  on  Exhibit  No.  1.  This  was  driven 
for  a  short  distance  at  right  angles  to  or  cross-cutting 
the  vein,  and  then  it  turned  to  the  right  and  was 
driven  approximately  on  the  strike  of  the  vein  north- 
erly. Here  the  limestone  footwall  showed  clearly  in 
place. 

We  then  went  over  to  the  Fentress  lode,  and  we 
went  to  what  I  have  marked  as  workings  No.  12, 
which  is  marked  I  think  on  Exhibit  No.  1  as  No.  15. 
This  was  an  incline  shaft  about  10  feet  deep,  and 
shows  the  phosphate  veins  in  place,  with  limestone 
walls,  which  had  a  southerly  strike  and  dip  of  40  de- 
grees to  the  west.  100  feet  westerly  and  above  this 
incline  the  chei-t  hanging-wall,  characteri^tir*  of  the 
series  of  the  phosphate  beds,  outcropped  very  boldly 
and  plainly. 

We  then  went  to  the  workings  No.  13,  which  are  at 
the  discovery  cut  of  the  Fentress  lode — I  am  mis- 
taken about  that.  I  should  have  said  this  incline  shaft 
I  have  just  mentioned  was  the  discover^-  workings  as 
I  understood,  of  the  Fentress  lode.  There  was  a  vein 
there  of  phosphate  rock  which  appeared  to  be  high 
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grade,  5  feet  thick.     We  took  the  sample  No.  4  here. 

Q.  Sample  No.  4  by  Mr.  Wilson  ? 

A.  By  Mr.  Wilson.  At  the  discovery  the  vein  had 
a  strike  of  south  30  degrees  east,  and  a  dip  of  22  de- 
grees west  magnetic. 

We  then  went  into  the  Cumberland  lode.  In  going 
from  the  Fentress  to  the  Cumberland  we  went  along 
the  vein  to  the  north  [309]  end  line  of  the  Cunoir 
berland,  which  joins  the  south  end  line  of  the  Fen- 
tress lode,  and  just  within  the  north  end  line  of  the 
Cumberland  we  came  to  the  cut  and  incline  which  I 
have  designated  as  No.  14, 10  feet  deep,  which  showed 
a  6  foot  vein  of  phosphate  rock  with  the  limestone 
wall.  The  strike  of  the  fomiation  there  of  the  wall 
and  the  vein  was  south  12  degrees  east,  and  the  dip 
was  27  degrees  westerly. 

From  this  cut  running  southerly  through  the  claim 
for  about  300  feet  the  outcrop  of  the  phosphate  vein 
had  been  partly  stripped,  and  along  this  outcrop  the 
footwall  outcropped  very  jDrominently.  We  went 
next  to  the  discovery  incline  of  the  Cmnberland,  and 
this  was  designated  as  No.  15.  The  incline  was 
about  8  feet  deep,  and  the  phosphate  vein  and  the 
walls  shown  in  this  incline  were  clearly  in  place,  and 
had  a  dip  of  30  degrees  to  the  westerly,  and  a  strike 
of  south  15  degrees  west ;  and  Mr.  Wilson  here  took 
sample  No.  5. 

We  then  went  to  what  we  called  Tunnel  No.  16. 
This  is  westerly  of  the  Cumberland  discovery,  and  is 
probably  the  one  that  is  designated  on  the  Exhibit 
No.  1  as  No.  17.     Tunnel  No.  16  is  driven  approxi- 
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matply  on  the  strike  of  the  vein,  which  we  estimated 
at  ir>0  feet  lonj,',  and  had  a  eross-eut  to  the  east.  In 
this  tunnel  the  phosphate  rock  both  soft  and  liard 
appeared  in  place,  and  we  took  saniph*  No.  6  frc.ni 
the  face  of  the  cross-cut,  where  the  vein  was  about  6 
feet  thick. 

Q.  (By  Mr.  BUDGE.)     Where  was  that? 
A.   In  this  tunnel  here,  Mr.  Budge.     ( Indicating.) 
[310] 

Q.  (By  Mr.  BUDGE.)  In  the  Cumberland,  or  on 
tlie  Cumberland  ? 

A.  Yes,  sir.  It  is  marked  here  No.  17.  We  took 
our  sample  No.  6a  in  that  cross-cut  which  runs  to  the 
east. 

Q.  Sample  No.  6?        A.  6-a. 

Leaving  this  tunnel  we  went  along  the  vein  on  the 
Cumberland  lode,  and  we  found  several  tunnels  and 
cuts  showing  veins  and  walls  of  phosphate  rock  in 
place.  Tlie  Cumberland  lode  is  in  the  westerly  side 
of  the  Montpolier  Creek  Canyon,  and  its  northerly 
end  is  near  the  junction  of  the  Gertch  Hollow  and 
Montpelier  Creek.  I  have  noted  that  the  dam  and 
intake-house  of  the  Montpelier  Water  Works  are 
located  within  and  near  the  southeast  corner  of  the 
Cumberland  lode.  You  wanted  me  to  stop  when  I 
come  to  the  Overton  lode. 

And  thereupon  the  further  taking  of  the  testimony 
in  this  cause  was,  by  consent  of  said  parties,  ad- 
journed until  tomorrow  morning,  the  19th  day  of 
May,  1911,  at  the  hour  of  9:30  o'clock.     [311] 

Friday,  May  19,  1911. 
At   this   day   come   again   said   complainants,  by 
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Messrs.  Charles  C  Dey  and  C.  B.  Jack,  their  solici- 
tors and  counsel;  and  the  said  defendant,  by  Mr. 
Jesse  R.  S.  Budge,  its  solicitor  and  counsel,  also 
comes ;  and  thereupon  the  further  taking  of  the  testi- 
mony in  this  cause  is  resumed  pursuant  to  adjourn- 
ment. 

GUY  STERLING,  heretofore  duly  sworn,  recalled 
for  further  direct  examination  by  Mr.  Dey,  testified 
as  follows : 

Q.  You  may  proceed,  Mr,  Sterling,  where  you  left 
off  at  the  adjournment  last  evening. 

A.  I  begin  at  the  Overton  lode.  Leaving  the  Cum- 
berland lode  we  went  to  the  Overton  lode,  which  is  on 
the  westerly  side  of  Montpelier  Creek,  and  joins  the 
southerly  end  line  of  the  Cumberland  lode.  We  went 
to  Tunnel  Xo.  17,  our  Xo.  17.  You  will  notice  the 
last  tunnel  I  had  here  was  our  Xo.  16,  and  that  is 
marked  No.  17  on  Exhibit  No.  1,  and  then  there  are 
a  great  many  other  tunnels ;  tunnels  and  other  open- 
ings upon  the  Cumberland  lode  that  we  went  in  and 
looked  into,  but  made  no  particular  note  of,  and 
passed  over  into  the  Overton  lode,  so  that  our  tunnel 
No.  17  is  probably  the  tunnel  marked  as  No.  28  on 
Exhibit  No.  1.  This  timnel  bears  northwest  and  is 
mostly  in  the  wash,  although  the  phosphate  rock  ap- 
parently appears  in  place  in  the  face  of  the  tunnel, 
which  cross-cuts  the  direction  or  strike  of  the  vein. 

Next  to  the  old  incline  which  we  call  No.  18,  which 
is  [312]  about  60  feet  northerly  of  the  Overton 
discovery,  and  is  marked  No.  33  on  Exhibit  No.  1. 
Here  we  found  a  thick  bed  of  phosphate  rock  in  place, 
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having  tlie  characteristic  strike  and  dip  of  the  form- 

atioD. 

We  then  went  to  No.  19,  which  is  at  the  Overton 
discovery,  and  in  this  cut  there  is  shown  two  feet  of 
phosphate  rock,  low  grade,  and  then  two  feet  of  lime- 
stone, and  then  four  feet  of  phosphate  rock.  These 
were  all  in  place,  and  the  cut  is  approximately  on  the 
strike  of  the  vein.  We  took  sample  No.  7  there — Mr. 
Wilson  took  it. 

Q.  That  was  No.  7? 

A.  Yes,  sir.  The  strike  of  the  vein  there  was 
south  15  degrees  west  magnetic,  and  the  dip  was  37 
degrees  westerly  magnetic. 

Q.  The  last  sample  I  had  was  &-a? 

A.  6-a;  and  this  is  7.  That  ends  all  we  did  for 
October  29th. 

Q.  I  want  to  call  your  attention  a  moment  to  one 
sample  I  miderstood  was  taken  by  Mr.  Hoff,  when 
you  come  to  that. 

A.  I  don't  believe  I  have  designated  them.  They 
were  all  handed — 

Q.  All  right ;  go  ahead. 

A.  Now,  you  said  yesterday  to  stop  at  the  gulch; 
you  meant  on  account  of  the  recess  ? 

Q.  On  account  of  the  recess,  yes,  sir. 

A.  Commencing  October  30th,  on  the  Mt.  Pleasant 
lode,  we  went  first  to  the  Mt.  Pleasant  discovery, 
which  is  in  the  southerly  end  of  the  claim,  and  I  will 
just  locate  the  Mt.  [313]  Pleasant  lode  also.  It 
lies  on  the  easterly  side  of  Montpelier  Canyon,  oppo- 
site and  practically  parallel  with  the  Overton  lode. 
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the  southwest  corner  of  the  Mt.  Pleasant  being  near 
the  southeast  corner  of  the  Overton,  these  two  cor- 
ners being  in  the  bottom  of  Montpelier  Canyon. 

At  the  Mt.  Pleasant  discovery  is  our  Tunnel  No. 
20,  which  runs  southerly  60  feet  or  more  as  esti- 
mated by  us,  and  is  probably  the  tunnel  marked  40 
on  Exhibit  No.  1.  20  feet  from  the  face  of  this  tun- 
nel on  the  right  side  w^e  took  sample  No.  8  of  phos- 
phate rock.  In  this  tunnel  the  formation  was 
folded,  but  the  strike  was  about  south  30  degrees  east, 
and  the  dip  was  17  degrees  45  minutes  westerly.  The 
formation  was  twisted  and  folded  indefinitely.  We 
took  sample  No.  8 — 

Q.  (By  Mr.  BUDGE.)  Where  was  this  point  that 
it  was  folded  ? 

A.  It  was  in  this  tunnel  marked  No.  4  on  Exhibit 
No.  1.  Sample  No.  8  was  taken  from  a  bed  of  good 
phosphate  rock  about  4  feet  thick,  along  which  the 
tunnel  runs,  and  this  vein  of  phosphate  rock  was  in 
place. 

We  then  went  north  500  or  600  feet  in  the  Mt. 
Pleasant  lode  and  came  to  our  Tunnel  No.  21,  which 
runs  southerly  about  30  feet  and  shows  a  vein  of 
phosjjhate  rock  with  a  limestone  wall  in  place.  The 
strike  of  the  vein  here  was  southerly,  and  the  dip  was 
flat  but  to  the  westerly. 

We  next  went  to  Tunnel,  to  our  Tmmel  No.  22, 
which  probably  is  the  tunnel  marked  34  on  Exhibit 
No.  1.  At  this  tunnel  I  took  a  sight  with  the  clino- 
meter across  the  canyon  to  the  outcrop  of  the  vein 
opposite.     We  found  the  slope  was     [314]     12  de- 
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grees,  which  I  coiisidored  at  tlint  time  the  dip  of  the 

beds  or  veins  between  those  two  points. 

Q.  (Hy  Mr.  BUDGE.)     Please  dcsi^rnatc  that. 

A.  The  mouth  of  Tunnel  No.  34  and  the  mouth  of 
the  incline  at  the  workinp^s  No.  lili  on  the  Overton 
lode.  The  idea  was  to  determine  approximately  the 
slope  or  dip  of  the  vein  before  it  was  eroded  by  Mont- 
pelier  Creek.  At  this  Tuiuiel  No.  22,  our  22,  the 
phosphate  lime  walls  were  clearly  in  place,  although 
they  were  distorted  and  folded.  We  estimated  the 
tunnel  was  35  feet  long  and  runs  southeast,  but  turns 
to  the  left  near  the  face.  I  have  a  note  here  that  a 
siimple  was  taken  there  from  the  vein  in  Tunnel  No. 
22,  but  1  haven't  any  number  for  the  sample. 

From  Tunnel  No.  22  we  went  along  the  outcrop  of 
the  vein  to  the  northerly  end  of  the  Mt.  Pleasant  lode, 
and  observed  several  w^orkings  on  phosphate  rock, 
the  footwall  of  which  appeared  all  in  place. 

We  then  went  to  the  Arkansas  lode.  This  lode  lies 
southeast  of  the  Mt.  Pleasant  lode,  but  is  not  con- 
tiguous to  the  latter,  except  the  northeast  corner  of 
the  Mt.  Pleasant  and  the  northwest  corner  of  the 
Arkansas.  Within  the  Arkansas  and  within  about 
300  feet  south  of  the  north  end  line,  four  or  five  small 
cuts  show  phosphate  rock  and  a  lime  hanging-wall 
clearly  in  place.  The  dip  was  24  degrees  westerly, 
and  the  strike  south  10  degrees  easterly  magnetic. 
The  dip  here  was  nearly  parallel  to  the  surface  slope 
of  the  hill,  the  surface  of  the  hill. 

We  went  next  to  Tunnel  No.  22  (  ?),  at  the  discov- 
ery of  [315]  the  Arkansas,  which  we  found  to  be 
about  25  feet  long,  and  that  the  lime  hanging-wall 
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showed  plainly,  and  there  was  6  feet  of  good  phos- 
phate rock  there  also.  We  took  from  there  sample 
No.  9  from  the  face  of  the  tunnel.  The  dip  was  flat 
at  that  point. 

Q.  (By  Mr.  BUDGE.)     Tunnel  No.  — 

A.  Tunnel  No.  —  It  is  the  discovery,  near  the 
discovery  of  the  Arkansas,  and  I  think  it  must  be  the 
diggings  there  at  the  discovery  or  the  tunnel  No.  46 
probably  on  Exhibit  No.  1.  This  tunnel  runs  north- 
erly, and  is  on  the  north  side  of  the  gulch  which 
drains  to  the  west.  About  20  feet  west  of  the  discov- 
ery is  a  tunnel  which  we  designated  as  No.  24,  which 
runs  northerly  for  about  60  feet.  That  is  the  one 
that  is  indicated  on  Exhibit  No.  1  as  45.  In  this  tun- 
nel there  was  a  good  vein  of  phosphate  rock,  5  or  6 
feet  thick,  and  limestone  wall  all  in  place.  The  lime- 
stone wall  was  the  hanging-wall  of  that  particular 
vein.  The  dip  was  30  degrees  to  the  westerly,  and  a 
strike  of  south  5  degrees  westerly  magnetic.  Both 
of  these  tunnels  I  have  mentioned,  23  and  24,  are  on 
the  southerly  side  of  the  Arkansas  lode,  or  southerly 
end,  I  will  say,  of  the  Arkansas  lode. 

We  found  near  the  southerly  end  line  of  the  Ar- 
kansas lode,  and  probably  within  the  Limits  of  that 
lode,  although  we  were  not  absolutely  certain,  seven 
tunnels  and  cuts,  all  showing  phosphate  rock  with 
limestone  walls  in  place. 

From  here  we  went  to  the  Hickman  lode.  This  is 
not  adjoining  the  Arkansas,  but  has  its  north  end 
line  about  500  feet  southerly  of  the  Arkansas  discov- 
ery.    I  have  noted  the     [316]     northwest  corner  of 
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the  Ilicknian  was  a  4x4  post  in  mound  of  earth  and 
stone,  scribed  l-2()in.  Tliis  corner  was  on  the  south 
side  of  tile  ^nilch  before  mentioned,  at  the  southerly 
end  line  of  the  Arkansas  lode. 

On  the  northerly  end  line  of  the  Hickman  lode, 
wliich  is  only  50  feet  long — that  is,  the  end  line  is  only 
"K)  feet  long, — there  are  two  cuts  which  show  good 
phosphate  rock  and  limestone  walls  very  clearly  in 
place.  Phosphate  rock  veins  are  shown  here  5  or  6 
feet  thick,  and  show  what  appears  to  be  a  good  grade 
of  ph(»si)hate  rock,  having  a  strike  of  south  5  degrees 
east,  and  a  dip  of  27  degrees  westerly  magnetic. 

We  next  went  to  what  we  call  cut  No.  25,  which  was 
at  the  discovery  of  the  Hickman  lode,  and  w^e  found 
a  vein  of  phosphate  rock  with  lime  walls  showing 
the  dip  and  strike  about  the  same  as  at  above  cuts  on 
this  lode,  the  last  mentioned  cuts.  We  took  sample 
Xo.  10  from  the  discovery.  The  discovery  cut  has  a 
face  of  5  to  7  feet,  and  a  length  of  from  10  to  15  feet. 

About  300  feet  northwest  of  the  south  end  line  of 
the  J  liclvinan  we  come  to  what  is  our  cut  No.  26.  This 
is  about  15  feet  long  and  had  a  17  foot  face.  This 
shows  some  thin  beds  of  phosphate  rock  and  shaly 
limestone  walls  in  place. 

We  next  went  to  the  Wayne  lode  from  the  Hickman 
lode,  and  the  Wayne  lode  is  found  to  be  on  the  same 
series  of  beds  of  phosphate  rock  that  occur  in  the 
Hickman  lode,  and  about  one-half  mile  directly  south 
of  the  latter.  The  Wayne  lode  claim,  as  well  as  part 
of  the  Hickman  lode,  is  only  50  feet  wide,  and  is 
staked  out  as  nearly  as  practicable  on     [317]     the 
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We  come  next  to  Tunnel  No.  21  on  the  Wayne  lode, 
which  is  probably  tunnel  marked  No.  53  on  Exhibit 
No.  1.  This  tunnel  is  20  feet  long,  cross-cuts  the 
veins,  and  bears  northwest  and  is  about  40  feet.  The 
entrance  of  this  tunnel  is  about  40  feet  northerly  of 
the  Wayne  discovery.  In  this  tunnel  there  is  shown 
7  feet  of  phosphate  rock,  with  a  lime  hanging-wall  at 
the  portal  of  the  tunnel,  and  also  a  little  of  the  hang- 
ing-wall in  the  face  of  the  tunnel.  The  dip  here  was 
2'5  degrees  west,  and  a  strike  of  south  magnetic. 

We  went  next  to  the  Wayne  lode  discovery,  which 
w^e  call  cut  No.  28.  This  cut  is  shallow,  and  show^s 
phosphate  rock  with  a  limestone  hanging-wall  in 
place.     We  took  sample  No.  11. 

I  noticed  that  there  was  a  post  marked  here 
"Wayne  Discovery."  From  the  discovery  of  the 
Wayne  northerly  for  about  200  feet  to  the  southerly 
end  of  the  claim,  the  outcrop  of  the  series  of  beds 
shows  very  clearly. 

Both  the  Wayne  and  the  Hickman  lodes  are  on  the 
side  of  the  mountain  lying  easterly  of  the  Montpelier 
Canyon,  and  the  surface  of  the  ground  in  general 
slopes  to  the  west. 

The  Wayne  is  traversed  or  crossed  about  450  feet 
from  its  northerly  end  line  by  a  deep  gulch  draining 
to  the  west.     That  is  all  of  that  group. 

Q.  That  ends  that?        A.  Yes,  sir. 

Q.  You  omit  the  Columbia. 

A.  Yes,  sir ;  I  haven 't  any  notes  on  it. 

Q.  Did  you  make  any?        A.  Let  me  see — 
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Q.  Investigation?     [318] 

A.  Wait  just  a  second,  please.  I  understood  you 
didn't  want  that  to-day,  and  that  is  the  reason  I 
di(brt  get  it.  We  took  it— no,  I  haven't  any  notes 
in  regard  to  that. 

Q.  Have  you  any  independent  recollection f 

A.  All  I  rememher  is  that  by  following  the  lode 
through  continuously  there  on  the  outcrop,  and  by 
means  of  cuts,  diggings  and  luicovered  ground,  etc., 
through  to  the  Wayne  lode,  I  noticed  it  had  the  same 
general  characteristics  all  the  way  through  wherever 
the  lode  was  uncovered. 

Q.  This  lode  you  have  described  is  lying  within  the 
side  lines  of  the  lode  claims'?        A.  Yes,  sir. 

Q.  Is  it  in  its  course  and  strike  all  the  same  lode 
throughout  the  length  of  these  claims  ? 

A.  Yes;  I  believe  it  is  absolutely. 

Q.  At  one  place  you  have  referred  to  the  lode  be- 
ing folded  f         A.  Yes,  sir. 

Q.  Where  is  that  now  ? 

A.  That  is  in  the  Arkansas  lode  and  Mt.  Pleasant 
lode,  where  the  lode  or  beds  in  their  dip  are  practi- 
cally parallel  with  the  surface,  or  they  are  very  near 
the  surface,  so  that  every  little  undulation  there  has 
made  a  corresponding  undulation  or  a  fold  and  bend 
in  the  beds  on  these  particular  claims,  and  of  course 
they  are  broken  and  cracked,  but  the  general  dip  and 
general  strike,  wherever  the  veins  are  exposed  there, 
is  practically  the  same  as  it  is  on  the  other  claims. 
In  other  words,  these  folds  are  purely  local. 

iQ.  At  w^hat  depth  was  the  vein  exposed  there  at 
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that  i)lace?        A.  You  mean  at  the  surface?     [319] 

Q,  Yes. 

A.  Well,  except  in  the  side  of  the  mountain  on  the 
southerly  end  line  of  the  Arkansas  lode,  it  was  not 
necessary  to  go  very  deep  on  the  Arkansas  and  Mt. 
Pleasant  lodes  to  find  the  vein,  because  they  lie  near 
the  surface,  as  I  said  before,  practically  parallel  v^ith 
the  surface. 

Q.  Describe  generally  the  topography,  if  you 
please. 

A.  This  Exhibit  No.  1  gives  a  good  general  idea  of 
it.  The  characteristic  or  salient  features  of  the 
topography  are  the  ridge  which  shows  there  run- 
ning generally  southerly,  parallel  with  the  lode  and 
westerly  of  the  lode,  through  section  31,  and  then 
there  is  the  Montpelier  Canyon  running  south- 
westerly along  between  the  Overton  lode  and  Mt. 
Pleasant  lode.  Then  we  cross  the  canyon,  and  then 
you  come  to  rather  steep  rolling  ground,  upon  which 
the  Arkansas  and  Hickman  lodes  are  located,  and  all 
of  this  ground  slopes  of  course  in  general  towards 
the  Montpelier  Canyon.  Now  the  mountains  up  and 
around  the  Obey  lode  are  pretty  high,  but  the  ground 
where  the  Arkansas  and  Hickman  lodes  are  is  not  so 
high. 

Q.  What  was  the  object  or  purpose  you  had  in 
making  your  examination  ? 

A.  Well,  simply  to  determine  whether  the  deposit 
of  limestone  were  rock  in  place  and  have  in  general 
a  dip  and  strike. 

,Q.  Deposits  of  what  did  you  say  ? 
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A.  Deposits  of  phosphate  roek.  Was  not  that 
what  vdii  asked  met 

Q.  Yfs;  hut  you  said  lini(»stone.  (Question  and 
answer  read.) 

A.  I  meant  deposit  of  phosphate  rock,  having  a 
^'eneral  [320]  dip  and  strike  hetween  walls  of 
roek. 

Q.  In  other  words,  under  the  mining  law,  to  what 
class  they  belong  to  ?        A.  Yes,  sir. 

Q.  Class  of  deposits.  How  are  the  walls  dis- 
tinguished from  the  phosphate  vein  or  lode? 

A.  You  have  no  difficulty,  when  you  see  the  two 
classes  of  roek,  that  is  the  phosphate  rock  and  the 
limestone  walls,  speaking  of  limestone  in  a  general 
way,  with  your  eye,  and  distinguishing  them. 

Q.  Different  colors  ? 

A.  They  are  of  different  colors  and  different  text- 
ures. 

Q.  Both?        A.  Different  textures,  yes,  sir. 

Q.  Is  the  line  of  demarcation  between  the  walls 
and  the  phosphate  lode  distinguishable? 

A.  Wherever  they  are  in  place  and  are  unbroken 
or  undisturbed,  the  lien  of  demarcation  is  very  clear. 

Q.  From  your  examination  what  do  you  say  as  to 
the  phosphate  lode  having  the  same  character  of 
hanging- wall  throughout  the  entire  length  of  the 
claim? 

A.  Yes,  sir ;  it  has.  The  series  has  a  well  defined 
hanging-wall,  easy  to  see  and  follow,  and  its  relation 
to  the  series  is  easy  to  determine,  and  generally  the 
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outcrop  appeared  quite  prominently  in  a  great  many 

places. 

Q.  And  what  is  the  hanging- wall "? 

A.  In  general  it  is  a  silicious,  cherty  limestone,^ 
and  in  some  cases  contains  a  good  many  fossils. 

Q.  What  is  the  f  ootwall  ? 

A.  The  footwall  is  also  a  limestone,  and  while  it 
varies  [321]  in  character,  it  is  generally  hard  and 
cherty. 

Q.  Silicious? 

A.  Yes,  sir ;  chert  pertains  to  anything  silicious. 

Q.  From  your  examination  were  you  able  to  de- 
termine the  breadth  between  the  walls  of  the  phos- 
phate lodes  ? 

A.  You  mean  between  the  walls  of  the  series? 

Q.  Yes. 

A.  There  was  only  one  place  on  this  group,  as  I 
remembier  it,  that  we  were  able  to  make  much  of  an 
estimate  of  that,  and  that  was  on  the  Obed  lode,  and 
I  estimated  there  near  the  discovery  that  the  series 
was  at  least  60  feet  thick,  as  indicated  by  the  posi- 
tion of  the  hanging-wall,  of  the  hanging-wall  and 
footwall. 

Q.  Any  evidences  of  its  being  thicker  at  any  other 
places? 

A.  Well,  I  can't  say  there  is  on  this  group. 

Q.  I  am  speaking  of  and  referring  to  this  group. 

A.  Yes,  sir. 

Q.  Now,  this  series,  as  you  call  it,  just  describe 
with  reference  to  this  ground  what  it  is  made  up  of. 

A.  Well,  the  series  of  the  veins  is  simply  the  beds 
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inoliidod  iK'twocn  the  hanpiij^  and  footwall  of  the 
series  that  I  have  before  spoken  of. 

Q.  Well,  you  spoke  of  it  generally.    Now  I  am  re- 
ferring to  this — 

A.  Yes;  and  between  this  hanging  and  footwall  of 
the  series,  as  a  whole,  there  are  alternately  beds  of 
phospliate  roek  and  beds  of  limestone  or  shale  or 
quartz,  or,  I  would  not  say  quartz,  but  quartzy  lime- 
stone, silieious  limestone  that  fonn  the  walls  of  these 
individual  beds  of  limestone. 
Q.  Of  what?     [322] 

A.  Individual  beds  of  phosphate  rock,  so  that  the 
whole  series  consists  of  a  number  of  beds  of  phos- 
phate rock  and  limestone  alternating. 
Q.  The  thickness  uniform  or  variable  ? 
A.  The  thickness  varies;  the  thickness  of  the  phos- 
phate rock  runs  from  6  inches  up  to  10  feet,  and  the 
grades  vary,  and  the  thicknesses  of  the  limestone 
walls  vary,  although  I  don't  remember  of  ever  seeing 
a  limestone  wall  within  the  series  much  over  3  or  4 
feet  thick.     They  are  generally  from  1  to  2  feet  thick ; 
the  limestone  walls.     Of  course  I  use  the  word  lime- 
stone there  in  a  general  sense.     Those    walls   vary 
very  much,  some  of  them  are  almost  pure  silica. 

Q.  At  the  place  where  you  were  able  to  make  an 
investigation  from  the  footwall  to  the  hanging-wall, 
you  did  not  determine  there  the  thickness  of  the  vari- 
ous strata  ? 

A.  No,  sir ;  we  could  not  do  it ;  it  was  not  imcovered 
and  we  could  not  do  it. 
Q.  It  was  possible  to  do  it? 
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A.  Oh,  yes ;  it  would  be  easy  to  strip  it  and  measure 
it  accurately. 

Q.  Were  you  on  the  placer  claim  shown  on  Exhibit 
1,  outside  of  the  exterior  boundaries  of  the  lode 
claims  ? 

A.  Well,  only  as  we  found  it  necessary  to  go 
across  in  going  to  and  from  the  claims. 

Q.  And  are  you  able  to  state  whether  there  is  any 
deposit  of  phosphate  rock  found  on  those  placer 
claims  shown  on  Exhibit  1,  outside  of  the  exterior 
boundaries  of  the  several  lode  locations  1     [323] 

A.  Well,  I  am  not  positive,  but  I  think  I  could  see 
and  notice  some  diggings  on  the  Winfield  placer  east 
of  the  Obed  and  Obey  lodes,  which  showed  a  dark 
material  on  the  dump  of  the  workings  there,  which 
was  undoubtedly  phosphate  rock.  I  am  not  abso- 
lutely sure  I  am  correct  in  regard  to  that  location. 
It  was  either  on  the  Winfield  placer,  though,  or  the 
Colcock  placer  or  on  ground  that  would  be  east  of 
the  Colcock  placer. 

Q.  Which  is  not  known  there? 

A.  It  has  no  name  there  at  all. 

Q.  As  a  mining  engineer  how  would  you  classify 
the  phosphate  deposit  which  you  have  described  ? 

A.  Why,  I  would  classify  it  as  a  mineral  deposit. 

Q.  Found  in  what  form? 

A.  In  the  form  of  a — well,  it  is  a  calcium  phos- 
phate, calcic  phosphate. 

Q.  But  in  what  class  of  ground  ? 

A.  Oh,  physically? 
Q.  Physically. 
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A.   Why,  I  would  class  it  as  a  lode. 

(^.  Did  you  find  any  characteristics  of  a  placer 
deposit  throughout  the  lode  daimsf 

A.  No;  1  did  not,  because  the  only  place  there  were 
any  detached  or  loose  pieces  of  phosphate  rock  was 
where  it  was  right  near  and  practically  on  the  out- 
crop of  the  vein,  and  for  that  reason  was  actually  a 
part  of  the  vein,  although  it  was  detached  from  it. 

Q.  Other  than  that,  it  was  found  all  in  place  in  the 
mass  of  the  mountain,  was  it"?     [324] 

A.  Yes;  taken  in  a  broad  general  way.  Of  course, 
as  I  said,  there  were  here  and  there  little  pieces  of 
float  that  had  been  moved. 

Q.  What  do  you  understand  as  a  lode  in  the  sense 
used  by  miners? 

A.  I  undei-stand  the  word  lode  came  from  the  same 
— has  the  same  meaning  as  the  word  lead.  It  is 
simply  an  extension  of  the  formation  in  the  mine 
which  enables  the  miner  to  follow  the  ore,  such  as  the 
wall  and  the  di}>  and  the  strike,  and  everything  of  that 
kind. 

Q.  And  what  do  you  understand  by  a  placer? 

A.  Well,  in  its  original  and  intentional  meaning  I 
understand  the  placer  to  be  a  deposit  something  like 
gravel,  that  is  purely  a  secondary  deposit,  alluvial 
dei)0sit,  and  that  it  has  no  well  defined  form  or  posi- 
tion, and  that  it  contains  no  mineral  in  what  we  call  a 
chemical  combination,  as  a  rule,  although  that  don't 
apply  strictly. 

Q.  You  may  pass  now  to  the  China  and  Japan, 
shown  on  Exhibit  ''A."    When  did  you  make  an  ex- 
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amination  of  those  claims? 

A.  I  went  down  there  November  15th,  1910. 

Q.  For  what  purpose? 

A.  For  the  purpose  of  examining  the  Japan  and 
the  China  and  the  Fryerson  lodes. 

Q.  With  what  object? 

A.  To  determine  the  characteristics  of  the  forma- 
tion, and  whether  they  appeared  to  be  properly  lode 
claims  or  placer  claims. 

Q.  You  may  describe  fully  the  characteristics  and 
formation  and  the  result  of  your  examination  and  in- 
spection.    [325] 

A.  I  went  over  there  with  Mr.  Duffield,  Mr.  Hoff 
and  Mr.  Wilson.  I  found  the  Japan  and  China  lodes 
were  in  the  Sublette  Range,  near  Eaymond,  Idaho, 
although  the  claims  themselves  are  in  Wyoming. 

We  commenced  on  the  south  end  line  of  the  Japan 
lode,  which  is  found  at  this  end  line  say  about  600  or 
700  feet,  something  of  that  kind,  north  of  Raymond 
Canyon.  We  went  first  to  the  tunnel  on  the  south- 
erly end  line  of  the  Raymond  i)lacer,  the  southerly 
end  line  I  should  say  of  the  Japan  lode,  which  I  un- 
derstood was  on  the  Raymond  placer  of  the  San 
Francisco  Chemical  Company,  and  that  this  tunnel 
had  been  driven  by  that  company.  This  tunnel  had 
a  bearing  of  north  66  degrees  east  magnetic,  and  a 
length  of  about  75  feet,  and  it  was  cross-cutting 
about  50  feet  of  the  series  of  this  phosphate  rock. 
Some  of  the  veins  were  5  and  6  feet  thick.  I  noticed 
at  the  portal  of  that  tunnel,  or  the  San  Francisco 
cuts,  I  noticed  the  dip  of  these  veins  was  nearly  verti- 
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cal,  but  they  have  a  little  bit  of  an  easterly  tendency. 

We  then  went  to  the  Japan  diseovery  tunnel,  which 
was  just  a  little  ways  north  of  this  last  tunnel,  and 
found  that  the  discovery  tunnel  had  a  bearing  of 
north  70  degrees  east,  and  a  length  of  about  75  feet, 
with  a  cross-cut  running  to  the  north  of  about  15 
feet  in  length.  This  tunnel  cross-cut  the  series  of 
veins  also;  and  in  this  tunnel  the  dip  was  vertical  and 
the  strike  of  the  vein  was  about  north  20  degrees  west 
magnetic.  From  the  drift  in  this  tunnel  we  took 
samples  from  a  5  foot  vein  of  good  phosphate  rock, 
[326]  and  the  sample  was  marked  F-1.  Coming 
out  of  the  tunnel  I  noticed  that  the  cherty  limestone 
series  very  prominently  outcropping  on  the  surface 
just  about  above  the  end  of  this  tunnel.  I  noticed 
also  that  the  footwall  westerly  of  the  entrance  to  the 
tunnel  was  outcropping,  and  found  the  face  of  this 
tunnel  was  in  hard,  cherty  lime,  and  probably  was  in 
the  footwall  or  hanging-wall  of  the  series.  All  of 
these  veins  and  walls  spoken  of  in  the  Japan  lode 
were  in  place.  The  discovery  I  estimated  was  about 
500  feet  in  elevation  above  the  valley.  I  saw  the 
notice  of  the  Japan  lode  at  the  discovery,  and  read 
it  over,  and  it  appeared  to  be  all  right. 

We  then  went  to  the  China  lode,  which  lies  north 
and  adjoins  the  Japan  lode.  Near  the  north  end 
line  of  the  Japan  lode  and  south  end  of  the  China, 
there  appears  to  be  a  throw  or  fault  or  something  of 
that  kind  in  the  formation  there,  so  that  the  dip  is 
no  longer  vertical  as  it  is  showTi  in  the  Japan  lode, 
but  is  about  45  degrees  westerly,  and  the  strike  of  the 
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vein  there  was  northeasterly.  We  found  but  very 
little  float  at  the  north  end  of  the  Japan  or  the 
southerly  end  of  the  China.  It  appeared  to  be  cov- 
ered up  by  the  disintegration  of  the  hanging-wall  of 
some  of  the  series. 

At  the  China  discovery  tunnel,  which  is  driven 
mostly  in  wash,  we  saw  at  the  entrance  of  this  tunnel 
a  dark  streak  which  was  undoubtedly  phosphate  rock 
and  decomposed.  We  took  there  sample  S-2.  This 
tunnel  is  about  20  feet  long,  running  southeasterly, 
and  badly  caved,  but  the  rock  w^as  in  place  at  the 
portal.  The  dip  and  strike  of  this  rock  [327]  at 
the  portal  of  this  tunnel  was  indefinite,  on  account  of 
being  twisted  and  folded,  but  it  was  pretty  clear  that 
the  dip  was  westerly  and  the  strike  was  southeasterly. 

About  20  feet  above  the  discovery  and  easterly 
there  was  another  tunnel  running  southeast  and 
about  35  feet  long.  This  tunnel  was  all  in  the  wash, 
but  at  the  face  there  was  shaly  decomposed  phosphate 
rock,  and  we  took  a  sample  from  the  face. 

We  then  went  to  the  Pryerson  lode — shall  I  con- 
tinue— 

Q.  Shown  on  Exhibit ''B'"? 

A.  Shown  on  Exhibit '*B." 

Q.  Yes. 

A.  We  went  to  the  discovery  first.  I  noted  there 
that  the  cherty  easterly  hanging-wall  of  the  series 
outcropped  very  prominently.  There  has  been  a 
good  deal  of  the  series  there  stripped,  showing  a  large 
exposure  of  the  vein  towards  the  north  end  of  the 
Fryerson  lode,  and  on  the  southerly  side  of  what  is 
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known  as  York  Gulch.  We  found  two  tunnels  there, 
which  were  caved,  but  the  formation  of  the  veins 
which  were  stripped,  and  we  found  that  they  had  an 
easterly  dip  of  about  (JO  dep:rees.  I  saw  one  good  4 
foot  vein  of  phosphate  rock  r)0  feet  east  of  the  dis- 
covery, and  from  this  we  took  sample  S-3.  The  dig- 
gings were  on  the  north  side  of  this  York  Canyon 
and  belonging  to  the  Breathitt  lode. 

We  went  then  to  the  discovery  of  i\\Q  Francis 
placer. 
Q.  Is  that  shown  on  Exhibit  *'B"? 
A.  Yes,  sir;  that  is  shown  here;  which  was  about 
50  feet  south  of  tlio  south  end  line  of  the  Fryerson 
lode,  and  there     [328]     at  that  Francis  discovery  I 
found  that  the  dip  or  strike  was  south  30  degrees  east. 
Q.  (By  Mr.  BUDGE.)     State  how  marked. 
A.  I  did  not  see  it  marked  at  all,  Mr.  Budge.     That 
was  outside  of  the  Fryerson  lode. 

Q.  (By  Mr.  BUDGE.)     T  understood  Judge  Dey 
to  ask  you  if  it  was  not  sho\\Ti  on  that  map. 
A.  I  thought  you  said  the  Francis  placer. 
Q.  No ;  I  meant  the  discovery. 
A.  Going  south  from  the  Fryerson  discovery  to 
the  Francis  discovery,  we  did  not  find  any  float,  that 
is  any  phosphate  float,  but  the  hanging-wall  of  the 
series  outcropped  nearly  all  the  way,  so  that  there 
was  no  trouble  in  telling  what  was  the  course  of  the 
vein  through  the  Fryerson  lode.     When  we  got  to  the 
southerly  end  of  the  Fryerson  lode  we  found  there 
what  we  called  Francis  Canyon,  and  on  the  southerly 
side  of  that  canyon  we  saw  a  good  deal  of  work  which 
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clearly  uncovered  and  showed  the  phosphate  rock  in 

place. 

Q.  Did  you  take  the  dip  and  strike  there  % 

A.  Yes,  sir;  we  took  the  dip  and  strike  as  we  went 
along,  and  found  it  of  the  same  characteristic,  hav- 
ing the  same  characteristics  as  all  these  workings 
before. 

Q.  Did  you  travel  the  intervening  distance  between 
the  China  and  Japan  and  the  Freyerson? 

A.  Not  between  the  lode,  not  on  the  lode. 

Q.  Not  on  the  lode?        A.  No,  sir. 

Q.  You  have  not  been  over  that  % 

A.  No,  sir;  we  drove  along  the  road,  and  the  range 
of  [329]  mountains  is  clearly  in  view  all  the  way 
along,  as  I  remember  it,  but  of  course  you  could  not 
say  absolutely  from  such  an  inspection  as  that  that 
there  was  nothing  whatever  to  indicate  an  important 
break  in  the  formation  between  those. 

Q.  You  stated  that  the  outcrop  was  visible  ? 

A.  Yes,  sir;  the  outcrop  of  the  hanging- wall  and 
in  some  places  the  vein  rock. 

Q.  Is  the  formation  and  characteristics  in  respect 
to  the  walls  the  same  that  you  have  described  in  con- 
nection with  the  claims  platted  on  Exhibit  1  ? 

A.  Yes,  sir;  I  should  say  it  was  the  same  general 
formation. 

Q.  Readily  discernible? 

A.  Yes,  sir ;  take  it  as  a  whole. 

Q.  Did  you  ascertain  the  breadth  of  the  series  or 
lode  of  phosphate? 

A.  Well,  you  mean  iu  the  China  and  Japan  ? 
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Q.  China  and  Japan,  yes. 

A.  I  mentioned  in  my  testimony  I  think  there,  that 
there  was  50  feet  of  the  series  cross-cut  in  this  tunnel 
at  the  south  end  line  of  the  Japan  lode.  I  think  there 
were  plain  indications  there  that  the  series  was  still 
wider  than  that  at  that  point.  That  was  a  very  good 
showing  there,  though  of  course  the  hanging-wall  was 
clearly  in  sight  and  this  easterly  wall. 

Mr.  DEY. — You  may  cross-examine. 
Cross-examination. 
(By  Mr.  BUDGE.) 

Q.  How  long  have  you  resided  in  Salt  Lake,  Mr. 
Sterling*? 

A.  Practically  continuously  since  1899.     [330] 

Q.  You  say  you  attended  some  school  or  univer- 
sity f        A.  Cornell  University. 

Q.  Cornell  University  ?        A.  Yes,  sir. 

Q.  Are  you  a  graduate  of  Cornell  ?        A.  Yes,  sir. 

Q.  Of  what  department? 

A.  Civil  Engineering. 

Q.  And  in  what  year  did  you  graduate  ? 

A.  In  1887. 

Q.  Did  I  understand  you  correctly  that  you  said 
you  had  been  engaged  in  mining  engineering  since 
1898?        A.  Yes,  sir. 

Q.  Now,  where  have  you  been  engaged  in  that 
work  ?        A.  In  Utah,  mostly. 

Q.  Mostly  in  Utah?        A.  Yes,  sir. 

Q.  And  in  what  parts  of  Utah? 

A.  Well,  nearly  every  mining  district  in  the  state. 

Q.  Well,  by  whom? 
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A.  I  could  not  possibly  tell  you  without  getting 
my  books  in  nine  or  ten  or  twelve  years  of  pretty  near 
continuous  work  in  connection  with  mines  and  sur- 
veying underground  and  surface  workings.  I  could 
not  tell  you  all  the  clients  I  had. 

Q.  Can  you  give  us  the  districts  in  which  you  have 
worked,  and  the  mines  you  have  examined  ? 

A.  The  Iron  Mountain  District,  the  district  down 
at  Stateline,  the  Bingham  district,  Park  City  district, 
the  Ophir  district,  and  other  districts  I  have  for- 
gotten the  names  of. 

Q.  Now,  take  for  example  the  Bingham  district. 
What  have  you  done  in  the  Bingham  district  ? 

A.  Oh,  I  have  made  a  study  out  there  of  the  forma- 
tion in  regard  to  the  development  of  mines. 

Q.  When? 

A.  The  last  one  I  made  was  about  three  years  ago. 
[331] 

Q.  AVhen  was  the  first  one? 

A.  I  think  the  first  one  I  made  was  when  I  first 
began  work,  about  1898  or  1890  probably. 

Q.  Along  about  1899,  that  was  the  first  work  that 
you  did? 

A.  I  think  that  was  the  first  work  I  did  after  I 
moved  out  there. 

Q.  How  much  of  an  examination? 

A.  It  was  an  examination  of  a  group  of  claims, 
about  seven  or  eight  claims. 

Q.  How  long  were  you  engaged  in  the  work  ? 

A.  Well,  it  was  not  all  examination;  it  was  survey- 
ing as  weU  as  examining. 
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y.  Will,  wliat  period  of  time  was  covered  by  your 
examination  f        A.  Oh,  probably  two  or  three  days. 
(^.  Tw«>  or  three  daysf        A.  Yes,  sir. 
(^.  What  sort  of  property? 

A.   It  was  a  lead  and  copper,  I  think,  as  I  remem- 
ber it. 

C^.  What  was  the  nature  of  your  examination,  pur- 
pose of  itf 

A.  Simply  to  show   what   the   proba))ilities   were 
there  of  finding  more  ore,  or  finding  pay  ore. 
y.  More  oref 

A.  Finding  pay  ore,  not  more  ore. 
y.  Finding  pay  ore? 

A.  Yes,  sir ;  and  studying  the  formation  with  rela- 
tion to  the  vein  system  that  existed  there. 

Q.  And  you  say  you  were  engaged  in  that  two  or 
three  days  ?        A.  On  that  part  of  it,  yes,  sir. 

Q.  Well,  from  this  have  you  any  distinct  recollec- 
tion as  to  where  you  were  next  employed  ? 
A.  No;  I  have  not  any  distinct  recollection.     [332] 
Q.  Can  you  give  us  a  general  idea  as  to  where  you 
were  employed  after  that? 

A.  I  could  not  do  that  without  going  through  my 
books,  and  going  over  the  history  of  my  life  in  ten 
or  twelve  years'  work. 

Q.  Can 't  you  give  us  a  better  idea  as  to  the  extent 
of  the  examinations  you  have  made  as  a  mining  en- 
gineer, and  the  properties  which  you  have  examined? 
A.  I  can  tell  you  one,  one  that  I  spent  a  good  deal 
)f  work  on  in  my  capacity  as  a  mining  engineer, 
rhere  was  a  case  between  the  Colorado  Fuel  and  Iron 
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Company  and  the  Walker  Brothers  in  regard  to  the 
iron  claims  down  at  Iron  Mountain  in  this  state. 
That  was  a  controversy  with  regard  to  whether  these 
claims  were  placer  or  lode,  and  it  lasted,  I  think, 
about  three  years.  I  think  that  I  spent  altogether 
four  mouths'  time  on  that.  The  greater  part  had 
reference  to  the  geology  of  the  situation. 

Q.  The  geology  of  the  situation.  What  has  been 
the  extent  of  your  study  in  geology,  Mr.  Sterling  ? 

A.  Well,  it  has  been — you  mean  in  the  field  or 
theoretically  ? 

Q.  No ;  theoretically  first. 

A.  First  the  usual  course  in  geology  was  taken  in 
the  civil  engineering  course.     Then  I  did  some — 

Q.  Can  you  define  that  more  particularly  ? 

A.  I  took  some  lectures  on  geology  by  the  Pro- 
fessor of  Geology  at  Cornell. 

Q.  Is  that  aU  there  was  of  it? 

A.  That  is  all  there  was  to  that  part  of  it.     [333] 

Q.  And  covering  what  time? 

A.  Well,  I  suppose  that  took  up,  that  particular 
part  of  it  probably  took  up  one  hour  and  one  or  two 
terms  work,  but  I  have  forgotten  exactly.  In  addi- 
tion to  that  I  did  some — 

Q.  How  long  were  the  terms  ? 

A.  I  don't  remember. 

Q.  Did  it  cover  more  than  one  year  ? 

A.  I  have  forgotten.  I  think  the  term  was  about 
three  months,  two  months,  something  like  that. 

Q.  Two  or  three  months  ? 

A.  Yes,  sir;  call  it  four  months  altogether  of  lec- 
tures. 
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Q.  Well,  is  that  the  extent  of  your  geological  study, 
theoretical  study  ? 

A.  No ;  I  have  been  reading  continuously  ever  since 
I  have  been  in  the  practice  of  engineering. 

Q.  Give  us  an  idea  of  what  you  have  studied  as  a 
geologist. 

A.  Well,  I  have  read  the  different  geologists. 
Q.  Give  us  the  names  of  these  text-books. 
A.  Le  Conte. 

Q.  What  name?        A.  Le  Conte  and  Dana. 
Q.  Dana? 

A.  Yes;  and  I  have  read  a  good  many  Government 
reports. 

Q.  Can  you  give  any  more  definite  information 
than  that? 

A.  I  think  that  is  about  as  definite  as  I  can  put  it. 

Q.  Have  you  studied  minerology?        A.  Yes  sir. 

Q.  In  what  vrork  ? 

A.  We  used  at  Cornell  Dana's  Mineralogy,  and 
took  a  course  in  blow-pipe  analysis. 

Q.  What  analysis?        A.  Blow-pipe  analysis. 

Q.  Blow-pipe  analysis.  Now,  is  Dana  considered 
a  standard  work  on  mineralogy?        A.  Yes  sir 

Q.  And  on  geology?        A.  He  is.     [334]' 

Q.  And  did  you  study  them,  make  a  complete  study 
ot  those  works?  "^ 

A.  No;  I  don't  suppose  complete,  I  would  not 
undertake  to  say  whether  I  have  made  a  complete 
study  or  not;  I  would  not  know. 

Q.  Have  you  read  them  through? 

A.  I  have  at  different  times,  yes. 
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Q.  Just  simply  read  them  at  different  times,  and 
different  portions  of  the  work  at  different  times  % 

A.  Yes,  sir. 

Q.  And  that  is  the  manner  in  which  you  have 
studied  those  works?        A.  Yes,  sir. 

Q.  Did  you  ever  take  any  course  in  mineralogy? 

A.  I  told  you  a  minute  ago  that  I  took  a  course  in 
mineralogy  at  Cornell. 

Q.  I  didn't  understand  you.  Then  I  understand 
you  to  say  you  took  a  course  in  mineralogy  ? 

A.  Yes,  sir. 

Q.  Well,  is  that  the  course  in  geology  to  which  you 
have  referred  ? 

A.  No ;  that  was  a  course  in  mineralogl,  and  it  in- 
cluded the  blow-pipe  analysis  I  have  just  mentioned 
to  you. 

Q.  And  what  period  is  covered  by  that? 

A.  I  am  not  positive,  but  I  think  it  was  probably 
two  terms. 

Q.  Two  tenns  in  mineralogy? 

A.  I  would  not  be  sure  about  that;  it  might  have 
been  but  one  term.  I  don't  believe  it  would  be  more 
than  one  term. 

Q.  One  term.     Any  other  works  on  mineralogy? 

A.  Oh,  I  have  consulted  a  number  of  works,  but 
I  don't  remember  the  names  of  them  of  course.  In 
my  work  as  I  have  gone  along  I  would  consult  those 
works,  but  I  did  not  make  any  pretense  to  try  to 
memorize  everything  in  the  book  from  one  [335] 
end  to  the  other,  or  anything  of  that  kind. 

Q.  I  didn't  ask  you  that.     I  asked  you  what  you 
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made  a  study  of,  and  vou  know  whether  vou  made 

a  study  of  the  books,  don't  you? 

A.  I  can  say  that  I  consulted  them.  I  don't  know 
whether  you  would  interpret  that  as  study  of  them 
<>r  not. 

(^.   1  am  asking  what  your  interpretation  is. 

A.  I  don't  call  it  a  study  of  the  book.  I  call  it  a 
Rtudy  of  the  subject. 

Q.  All  rip:ht.  A  study  of  the  subject  as  given  in 
the  book.  Then  have  you  made  a  study  of  any 
particular  subject,  that  is  the  study  of  mineralogy 
as  laid  down  in  any  particular  book,  other  than 
what  you  have  given  me  here  f 

A.  Only  as  I  have  studied  them  when  some 
question  came  up  that  I  wanted  to  investigate,  when 
I  would  consult  every  book  that  I  could  get  hold  of 
on  the  subject. 

Q.  But  other  than  what  you  have  given,  you  have 
pursued  no  continuous  course  of  study  for  any 
particular  period? 

A.  No ;  I  have  not  made  a  specialty  of  mineralogy. 

Q.  Or  a  specialty  of  geology'? 

A.  Nor  a  specialty  of  geology 

Q.  Aiid  when  you  say  that  you  have  studied  Le 
Conte  and  Dana,  it  has  simply  been  in  the  manner 
which  you  have  indicated  at  odd  times,  and  when 
you  were  interested  in  a  particular  subject? 

A.  No;  I  at  one  time  read  both  of  those  books 
from  cover  to  cover,  but  I  don 't  mean  by  that  that  I 
never  had  occasion  to  consult  them  afterwards. 

Q.  I  know.  Now,  do  you  remember  how  long  ago 
that  was? 
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A.  Well,  probably  at  various' — probably  twelve  or 
fifteen  years  ago  when  I  read  the  books  clear 
through.     [336] 

Q.  And  you  have  consulted  them  from  time  to 
time  since?        A.  Yes,  sir. 

Q.  Now,  can  you  give  us  any  other  information 
as  to  your  work  as  a  geologist,  other  than  what  you 
have  given  us,  the  Bingham  examination  and  the 
Iron  Mountain  examination,  and  what  about  your 
Park  City  experience? 

A.  Well,  that  consisted  of  surface  and  mine 
surveys  and  study. 

Q.  I  am  just  confining  it.  Mr.  Sterling,  to  your 
work  in  geology. 

A.  And  the  study  of  the  formation  with  reference 
to  the  development  of  mines. 

Q.  Yes ;  that  is  what  I  want. 

A.  That  is  all  that  amounted  to. 

Q.  Well,  what  period  was  covered  by  that  ? 

A.  I  don't  remember  distinctly. 

Q.  Have  no  recollection  at  all? 

A.  Oh,  I  know  that  it  was  not  twenty  years  ago, 
and  it  was  not  two  years  ago. 

Q.  I  sa}^  how  long  were  you  engaged  in  that  work? 

A.  Oh,  altogether  it  was  probably — you  mean  in 
the  field  or  in  the  office  ? 

Q.  In  the  field. 

A.  Well,  I  really  could  not  say,  but  I  should  think 
probably  about  a  month. 

Q.  One  month.  Where  else  have  you  worked  in 
the  field? 

A.  As  I  have  told  you,  I  worked  in  all  of  those  min- 
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ing  camps,  practically  all  of  them. 

Q.  Give  us  something  a  little  more  definite  than 
that  as  to  the  time  you  spent  in  each  one  of  them. 

A.  I  cannot  give  it  to  you  deHnitely,  nor  even  ixp- 
proximately  definitely,  because  I  don't  have  any 
recollection  of  the  matter.  [337]  [  never  made 
any  attempt  to  keep  any  track  of  it. 

Q.  Well,  calling  your  attention  to  the  Opliir 
district,  what  about  tliatf 

A.  Well,  I  suppose  that  I  probably  spent,  probably 
two  weeks  altogether  there  in  examination  of  the 
geology,  etc.,  and  with  reference  to  the  mining 
developments. 

Q.  AVhat  about  the  Tintic  district?    Been  down 
there?        A.  Yes,  sir. 
Q.  How  long? 

A.  It  has  been  a  good  many  years  since  I  have  been 
down  there. 

Q.  Well,  how  long  were  you  engaged  in  the  study 
of  the  geological  conditions  when  you  were  there? 
How  long  have  you  studied  them  geologically? 

A.  I  really  can't  say,  Mr.  Budge.  I  can  guess  if 
you  want  me  to. 

Q.  I  don't  want  you  to  guess  particularly,  but 
haven't  you  some  more  definite  idea  than  you  have 
given  us,  as  to  the  time  you  spent  in  Tintic? 

A.  No;  I  have  not. 

Q.  On  how  many  occasions  have  you  been  em- 
ployed to  go  down  there? 

A.  I  can't  tell  that  without  guessing.  I  will  guess 
on  it  if  you  wish  me  to. 
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Q.  You  can't  say  anything  more  about  it,  than  a 
dozen  times'? 

A.  I  know  from  my  experience  that  in  things  of 
that  kind  there  is  innumerable  isolated  cases  that  I 
forget  all  about  and  which  I  would  not  remember 
now,  and  cannot  make  any  estimate  of  the  time  I 
was  there  that  I  spent  on  that  particular  thing. 

Q.  Let  me  ask  you  this.  Have  you  been  in  the 
Tintic  Mining  District  for  the  purpose  of  studying 
the  geological  conditions  on  innumerable  occasions? 

A.  No,  sir.     [338] 

Q.  On  how  many  occasions? 

A.  Well,  that  is  what  I  tell  you  I  can't  tell  you. 

Q.  Approximately  half  a  dozen,  for  that  purpose  ? 

A.  I  should  say  certainly  a  half  dozen,  but  I  don't 
remember  distinctly. 

Q.  Do  you  remember  the  properties? 

A.  I  only  remember  one  or  two. 

Q.  Just  one  or  two,  and  what  kind  of  properties? 

A.  They  were  lead  and  copper,  copper  mines,  and| 
whatever  ores  there  are  down  there. 

Q.  And  those  that  you  remember,  how  long  were 
you  engaged  in  ? 

A.  That  is  just  what  I  told  you  I  could  not  tell  you. 

Q.  I  say  as  to  those  two  or  three  you  now  remember, 
can  you  give  us  any  idea  ? 

A.  No;   I   cannot.     It  would  seem  like  a  small 
matter  ,  to  look  at  it  now.     It  might  have  taken  me] 
several  days  to  form  an  opinion  that  I  could  express 
in  five  minutes. 

Q.  Now,  were  there  any  other  districts  than  those' 
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you  have  nientiomd,   Park  City,  Ophir,   Bingham 

district,  and  Tintict 

A.  State  line,  didn't  I  sayt 

Q.  I  tliink  perliaps  you  did  say  State  line.  How 
Vm^  were  you  down  there  f 

A.  Well,  1  made  a  ^nxxl  many  cxaiiiiiiations  down 
there  in  connection  with  my  own  surveys.  I  would 
not  undertake  to  put  any  estimate  on  the  time.  I 
am  satisfied  now  if  I  undertook  to  make  an  estimate 
of  the  time  it  would  be  erroneous,  because  I  don't 
remember  the  details  of  the  work. 

Q.  Do  you  remember  the  particular  properties  you 
visited  there? 

A.  I  only  rememher  one  or  two,  I  know  there  were 
a  good  many  tliat  I  cannot  remember  the  names  of 
except  two.     [339] 

Q.  Can  you  give  any  idea  as  t(>  the  time  you  speut 
on  those  you  do  remember? 

A.  No,  because  it  was  a  number  of  different  visits. 
For  instance  the  Johnie  mine,  I  suppose  I  visited 
that  mine  a  dozen  times—  Now,  that  is  merely  a 
guess,  but  every  trip  I  would  probably  spend  a  day 
or  two,  but  I  would  not  spend  all  the  time  on  that 
one  particular  mine.  I  would  not  attempt  for  a 
moment  to  make  any  estimate  of  the  time  I  put  on  it. 
Q.  Any  other  district? 

A.  Well,  I  remember  one  more  district  out  here  at 
Lucin,  if  I  remember  the  name  right. 
Q.  How  long  were  you  out  there? 
A.  Well,  I  suppose  I  spent  perhaps  altogether  out 
there  about  two  weeks.     I  happen  to  remember  that, 
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because  it  is  a  little  more  recent. 

Q.  Two  weeks? 

A.  Probably  two  weeks  on  the  main  examination. 

Q.  By  the  way,  what  was  the  character  of  this 
formation  out  at  Stateline? 

A.  That  was  all  eruptive  and  igneous  rock. 

Q.  And  at  Lucin? 

A.  Lucin ;  that  is  limestone  and  igneous  rock  too. 

Q.  Now,  what  about  the  deposit  at  Ophir.  Did 
you  tell  us  what  that  was  ? 

A.  That  was  limestone  and  porphyry  dikes,  etc. 

Q.  The  limestone  you  say  at  Ophir  was  a  lime- 
stone deposit  there  ? 

A.  I  said  limestone  and  porphyry  dikes. 

Q.  Of  what  age  was  the  limestone?  Do  you  re- 
member ? 

A.  Oh,  it  is  carboniferous,  but  I  don't  remember 
with  any  great  exactness  as  to  that. 

Q.  How  about  Lucin  and  Stateline  ? 

A.  That  is  the  same,  undoubtedly  the  same  forma- 
tion. 

Q.  Now,  would  you  say  that  your  work  since  1898 
has  been  principally  as  a  geologist?  A.  No. 
[340] 

Q.  You  would  not  ?        A.  No. 

Q.  What  has  it  been  principally? 

A.  Well,  T  would  not  say;  it  has  been  principally 
either  mining  or  civil  engineering;  it  has  been  in 
both. 

Q.  Been  in  both  ? 

A.  And  it  probably  has  been  more  mining  than 
civil  engineering,  but  that  is  a  matter  I  would  not 
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undertake  to  be  deHnit..  ahnut.     I  have  l,een  in  Iw.th 
lines  of  work. 

(I  Vour  time  has  been  devoted  in  vour  effort  iiluuu; 
these  two  lines,  has  been  sort  of  broken  up  during 
this  period  f 

A.  I  would  not  call  it  broken  ,.,».  It  is  different 
lines  of  work. 

Q.  You  have  had  different  kinds  of  work.  You 
hAve  not  i>ursued  for  any  particular  period  the  work 
of  geologist,  (,r  for  any  particular  period  the  work  of 
a  mining  engineer,  have  you? 

A.  Xn:  I  liav,.  taken  them  just  as  thev  eame. 

Q-  X«'w,  all  these  mines  that  you  have  examined- 
weli,  r  will  ask  you  whether  all  those  mines  that  vou 
liave  examined  prior  to  1910  were  metallic  mineral 
nnnes?         A.  Oh.no. 

Q.  What,  for  example? 

A.  J)o  yon  include  iron  in  that? 

Q.  Yes. 

A.  ^ell,  of  course,  I  have  examined  this  phosphate 
deposit  and  these  phosphate  lodes,  I  should  sav,  be- 
ginning on  them  in  1906. 

Q.  Well,  other  than  phosphate? 

A.  I  think  not,  unless  it  was  coal. 

Q.  Unless  it  was  coal.     To  what  extent  have  you 
examined  coal  and  studied  it  as  a  geologist? 

A.  Not  very  mucli. 

Q.  Very  limited  study? 

A.  Well,  I  don 't  know  what  you  mean  by  very  lim- 
ited, but  I  have  not  studied  it  very  much. 

Q.  Well,  what  period  of  time  then? 
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A.  I  have  forgotten  exactly  when  it  was  that  I 
made  my  examinations  in  that,  but  it  was  simply  an 
examination  of  the  formation,  appearing  [341] 
around  Price  and  in  that  general  vicinity. 

Q.  Is  that  the  only  coal  work? 

A.  That  is  the  only  coal  work  that  I  ever  did. 

Q.  How  long  ago  was  that? 

A.  Well,  as  I  say,  I  don't  remember  distinctly;  I 
think  probably  about  six  years  ago. 

Q.  What  was  the  extent  of  your  examination? 
What  period  of  time  did  it  cover? 

A.  I  was  in  the  field  there  I  think  about  a  week  or 
ten  days.     I  don't  remember  distinctly. 

Q.  Now,  Mr.  Sterling,  what  districts  outside  of  the 
State  of  Utah  have  you  performed  work  in  as  a  geol- 
ogist? 

A.  Well,  there  is  a  part  of  this  Lucin  district — 
that  is  of  no  importance,  but  you  asked  that  ques- 
tion, and  I  will  answer  the  question,  that  a  part  of 
Lucin  district  is  in  Nevada,  and  a  part  of  the  State 
line  district  is  in  Nevada,  and  I  have  been  over  of 
course  with  reference  to  these  phosphate  claims  in 
Wyoming  and  Idaho,  but  I  don't  remember  of  any 
others  outside  of  Utah,  except  some  work  I  done  in 
Colorado  on  silver  mines  up  around  Silverton. 

Q.  AVhen  was  that? 

A.  I  cannot  give  you  the  year. 

Q.  How  long  ago,  about  ? 

A.  I  don't  know.  If  I  could  I  could  tell  you  the 
year. 

Q.  Can  you  say  within  a  dozen  years  of  the  time? 
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A.  Yes,  sir;  it  has  been  within  the  last  twelve 
years. 

Q.  Was  it  more  than  five  years  ago? 

A.  I  think  it  was. 

i).  How  long  were  you  there  in  Colorado? 

A.  Oh,  I  was  there  a  number  of  times,  probal)ly 
altoijether  al><>ut,  on  the  u:round.  ])ro))ably  a])(»ut 
eight  or  nine  days. 

Q.  And  no  otlu'rs  that  you  nnw  tliink  of? 

A.  No;  I  don't  remember  of  any  others,  [342] 
Now,  I  don't  mean  to  say  there  are  not  any  others. 
I  sim])ly  don't  remember  them.  I  don't  call  them 
to  mind. 

Q.  Now,  calling  your  attention  to  the  study  of 
phosphate  roek,  what  has  been  the  extent  of  your 
study  of  this  deposit?    Just  give  us  the  details. 

A.  Well,  T  cannot  give  you  any  details.  It  would 
require  me  to  remember  every  move  and  thought 
I  had  in  regard  to  the  subject  since  1896.  I  cannot 
do  it,  anything  of  the  kind.  As  I  told  you,  I  simply 
tried  to  find  all  the  information  that  was  published 
upon  the  subject,  and  have  gone  into  the  chemical 
and  geological  features  of  the  phosphate  rock  forma- 
tion and  geolog}'  as  thoroughly  as  I  could. 

Q.  Is  that  the  best  statement  you  can  make  ? 

A.  That  is  the  best  statement  I  can  make.  I  will 
go  further  and  say  I  have  studied  it  in  the  field,  and 
made  a  couple  of  reports  to  the  Government  on  the 
matter,  and  acted  as  a  witness  once  in  a  matter  in 
connection  with  a  suit  between  the  State  of  Utah 
and  the  Bradlev  Brothers  of  Boston.     I  think  that 
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is  practically  all  I  have  done  on  that,  in  a  general 

way. 

Q.  Now,  you  say  you  have  attempted  to  read  all 
that  has  been  published  with  reference  to  phosphate 
rockf 

A.  I  should  not  say  I  attempted  to  read  it  all;  I 
attempted  to  find  it  all. 

(,\  Find  it  allf        A.  So  that  I  could  read  it. 

Q.  Well,  what  have  you  read? 

A.  Well,  it  has  not  been  a  great  deal.  I  could  not 
tell  you  all  I  have  read. 

Q.  Tell  us  something  you  have  read. 

A.  I  have  looked  up  what  there  was  fix)m  time  to 
time,  although  I  don't  remember  distinctly  now, 
what  there  was  in  Dana  on  the  subject,  and  what 
there  was  in  Geikie  on  the  subject.     [343] 

Q.  Well,  what  others  have  you  read? 

A.  I  really  don't  remember  anything  else,  except 
the  chemistry  of  the  subject  which  I  looked  up,  a 
number  of  difierent  chemistries. 

Q.  Can  you  give  us  any — can  you  tell  us,  Mr.  Ster- 
ling, of  any  particular  work  on  phosphate  rock  that 
you  have  read? 

A.  Well,  it  seenii-  to  me  I  have  given — of  course 
you  mean  those — I  have  read,  those  two  books. 

Q.  Tell  us  what  they  are. 

A.  One  here  is  Bulletin  Xo.  430. 

Q.  Bulletin  on  what  i 

A.  I  am  just  going  to  give  you  that.  Of  the 
United  States  Geological  Survey  of  1909. 

Q.  Yes. 
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A.  On  PiK.spliati's,  l.y  S.  H.  Gale  and  K.  W.  Rich- 
ards and  Blackweldcr;  and  tlien  there  is  another 
one,  Investigations  ri'hitinjj:  to  Phosphates  and 
Pliosphorus,  l)y  the  United  States  Geolog^ieal  Sur- 
vey in  IfMX),  from  Bulletin  l>15.  Now,  I  have  seen 
some  others,  })ut  those  are  the  only  ones  that  I  have 
read,  I  think. 

Q.  Who  is  that  last  report  written  by? 

A.  It  doe.s  not  say. 

Q.  Doesn't  itf 

A.  Not  on  the  cover  here.  Wait  a  minute. 
Maybe  it  does  inside.  Yes,  it  says  by  F.  B.  Weeks 
and  W.  F.  Ferrier. 

Q.  Now,  any  other? 

A.  I  say  that  is  all  the  Government  reports  I  re- 
member reading,  although  I  have  seen  some  others, 
and  may  probably  have  dipped  into  them  a  little  bit, 
but  that  is  all  I  remember  of  reading. 

Q.  Now,  calling  your  attention  to  the  work  writ- 
ten by  Mr.  J.  C.  Branner,  on  the  Phosphate  Deposits 
of  Arkansas,  have  you  read  that?     [344] 

A.  No.  Now  that  you  mention  Arkansas,  I  do 
remember  a  book  I  glanced  through,  written  by  Pen- 
rose and  Shaler.  That  is  a  government  publication. 
I  looked  it  through,  but  I  have  not  made  any  effort 
to  commit  it  to  memory,  or  anything  of  that  kind. 

Q.  Haven't  read  Branner? 

A.  I  don't  remember  it.  I  would  not  say  I  had 
not,  but  I  don't  remember  it. 

Q.  You  don't  remember  that  you  have?     A.  No. 

Q.  Have  you  read  Canfield's  Phosphate  of  Lime  & 
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Iron  Ore  Beds? 

A.  I  don't  remember  of  reading  it. 

Q.  Have  you  read  Copp's  Geological  Sketch  of  the 
Florida  Phosphates? 

A.  I  don't  think  I  have.     I  may  have. 

Q.  Have  you  read  Doll  and  Stanley  Brown  on 
Miocene  and  Pliocene  of  the  Gay  Head  Martha's 
Vineyard  Phosphates'?        A.  I  don't  remember. 

Q.  Have  you  read  Day's  Phosphate  Rock  of  South 
Carolina? 

A.  Was  that  a  Government  publication  ? 

Q.  No. 

A.  No;  I  don't  think  I  have  read  it  then.  I  could 
not  tell  you  whether  I  have  or  not.  I  have  looked 
in  so  many  in  the  last  six  or  seven  years  I  would  not 
for  a  moment  tell  you  what  I  had  and  had  not  read. 

Q.  You  say  you  read  Shaler? 

A.  I  looked  through  that.  I  remember  distinctly 
of  looking  through  that. 

Q.  Was  it  on  the  South  Carolina  phosphates? 

A.  I  think  it  was  an  attempt  probably  to  practic- 
ally cover  the  whole  phosphate  question  in  the  whole 
world  at  that  time. 

Q.  How  long  ago  was  it  when  you  read  that? 

A.  Oh,  I  read  it  three  or  four  years  ago,  and  I 
glanced     [345]     through  it  a  few  days  ago. 

Q.  Have  you  read  Safford  on  Phosphate  Rock  in 
Tennessee?        A.  I  don't  remember  it. 

Q.  Have  you  read  Shepard  on  the  occurrence 
of  Nodular  Phosphates  in  South  Carolina? 

A.  I  may  have;  but  I  don't  remember  it. 
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(^.  You  havt'u't  any  recollection,  have  yout 

A.   1  may  have,  but  I  don't  rememl)er  it. 

y.  Can't  you  answer  my  (pustioii? 

A.  For  1  don't  remember. 

(^.  You  say  you  don't  remember  that  you  have! 

A.   1  can't,  if  I  don't  remember. 

C^.  Have  you  read  Shepard  on  the  Origin  of  Phos- 
phates in  South  Carolina? 

A.  1  may  have,  but  I  don't  rememlier. 

Q.  Smith  on  Phosphates  and  Marls  of  Alabama | 

A.  I  may  have,  but  I  don't  remember. 

(^.  And  Smith  on  Ci'etaceous  Phosphates  in  Ala- 
bama (        A.  1  may  have,  but  I  don't  remember. 

Q.  Have  you  read  Smith,  Lawrence  &  Jackson  on 
Phosphate  Rocks  of  Florida? 

A.  I  don't  think  so  at  all,  but  I  don't  remember. 

Q.  Stubbs'  Phosphate  Rock  of  Alabama t 

A.  The  same  answer. 

Q.  Stubbs'  Report  of  Phosphates  in  Alabama? 

A.  The  same  answer. 

Q.  Wyatt's  Phosphates  of  Florida? 

A.  The  same. 

Q.  \Vyatt's  Phosphates  of  North  America? 

A.  The  same. 

Q.  Wyatt  on  the  Phosphate  Occurrences  of  Flor- 
ida, a  report  to  the  United  States  Conmaissioner  of 
Labor  in  1903? 

A.  No;  I  don't  think  1  have  read  that. 

Q.  As  I  understand  it,  the  extent  of  your  studies 
from  reading  which  has  been  done  on  phosphates  is 
confined  to  what  you     [346]     might  have  read  in 
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Bulletin  430-H,  and  that  bulletin  by  Weeks  and 

Ferrier  and  Penrose  and  Shaler? 

A.  I  have  spoken  of  Le  Conte  and  Dana,  haven't 
I? 

Q.  I  did  not  understand  you  to  say  Le  Conte. 
You  may  have  said  it,  however.  If  you  did  we  will 
include  those. 

A.  And  a  gTeat  many  chemical  books  on  the  sub- 
ject. 

Q.  Well,  all  right,  what  are  they? 

A.  As  I  said  before,  I  d'on't  remember  the  differ- 
ent— all  the  names  of  the  different  chemistries,  but 
I  remember  consulting  a  good  many  chemical  books 
in  regard  to  phosphate  rock. 

Q.  Tell  us  who  they  are.        A.  I  can't  remember. 

Q.  None  of  them? 

A.  Well,  I  think  Witthouse  was  one. 

Q.  Who  else? 

A.  And  an  old  chemistry  called  Cook's  Chemical 
Philosophy. 

Q.  On  Phosphate  ? 

A.  I  read  that  part  of  chemistry  that  applies  to 
phosphate  rock,  phosphates  and  phosphorus. 

<3-  And  phosphorus.  That  is  something  in  your 
general  study  of  chemistry? 

A.  No;  I  say  I  looked  this  up  when  I  was  studying 
this  phosphate  rock  question. 

Q.  In  what  book? 

A.  I  made  special  reference  to  that  in  that  report. 

Q.  Any  other  books? 

A.  And  I  think  Remsen's  Chemistry.  '- 
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